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CORRIGENDA. 

Page    10,  line  2  from  bottom,  for  "  Gander^'  read  "  Gandy:* 
106,  pi.  2,  after  "allow,"  add  "costs." 

169.  line  12,  for  "  Chafers^'  read  "  Cheffers:* 

170,  note  (a),  add  "  4  i?.  ^  C.  629." 

215,  line  3-4,  for  "Rex  v.  The  Overseers  of  the  West  Middlesex  Waterworks"  read 

"Reg,  V.  The  West  Middlesex  Waterworks  Company" 
313,  note  (a),  for  "  6  A  #  5."  read  "  6  5.  #  5." 
351.  line  6,  for  "delecti,"  read  "deUcti." 
354,  line  4  from  bottom,  for  *'  than,"  read  "  with." 
372,  note  (a),  dele  "7." 
390,  note  (a),  for  "  918,"  read  "  9. 18.'* 
410-425,  wherever  Butcher  v.  Henderson  is  referred  to,  the  page  in  the  note  should 

be  403  instead  of  411. 
466,  note  (a),  dele  (6). 
474,  last  line,  for  "  Roger  de  Hovenden^  hy  Reilly"  read  "  Roger  de  Hovedenf  fjy 

Riley:' 
476,  line  13-14,  for  "  Mayor  of  Brecon  4'c.,"  read  "  Mayor  ^c  of  Brecon." 

620,  line  6-7,  for  "  Biggs  v.  Parkinson"  read  "  Bigge  v.  Parkinson^  in  error" 

line  13,  for  ''M'Paddcn  v.  lHew  York  Central  Road,"  read  "McPadden  v.  The 
New  York  Central  Railroad  Company" 

621,  line  1.  for  "  Becket,"  read  "  Birkeit." 

610,  Hne  liS.  for  "  Birc^field,"  read  "  Burchfeld." 
637,  line  3-4,  add  comma  after  "  assigns,"  and  after  "  thereof" 
647,  line  7,  dele  "  how." 
705,  note  (c),  for  "266,"  read  "  267." 

752,  note  (6),  add,  "  See  however  note  to  Spencer's  Case,  1  Smith  L.  C.  55-6,  6th  ed." 
830,  line  3  from  bottom,  dele  "  Counties." 
959,  Une  12,  for  "  Ordis,"  read  "  Oldis." 
In  vol.  8,  p.  viii.,  insert  "Hegulse  Generales,  Michadmas  Term,  1867     -       -    823." 
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The  Judges  who  usually  sat  in  Banc  in  this 

Term  were : 


COCOURN  C.  J. 

Blackburn  J. 


Mellor  J. 
Lush  J. 


Brown,  appellant,  Bussell,  respondent. 
Francomb,   appellant,   Freeman,  respondent. 

By  The  Nmsances  Removal  Act  for  England,  1855,  18  &  19  Vici. 
c,  121.  s,  8.,  the  word  "nuisances"  includes  any  ditch  or  drain  so  foul 
as  to  be  a  nuisance  or  iqjurious  to  health ;  and  any  accumulation  or 
deposit  which  is  a  nuisance  or  ii\jurious  to  health.  67  sect.  12,  where 
a  nuisance  is  ascertained  by  the  local  authority  to  exist,  they  shall  cause 
oompl&int  thereof  to  be  made  before  a  justice  of  the  peace ;  and  such 
justice  shall  issue  a  summons  requiring  the  person  by  whose  act,  de- 
fault, permission,  or  sufferance  the  nuisance  arises  or  continues,  or  if 
such  person  cannot  be  found  or  ascertained,  the  owner  or  occupier  of 
the  premises  on  which  the  nuisance  arises,  to  appear  before  aoy  two 
justices,  and  if  it  be  proved  to  their  satisfaction  that  the  nuisance  exists, 
they  shall  make  an  order  on  such  person,  owner  or  occupier,  for  the 
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abatement  or  diacontinuaace  and  prohibition  of  the  nuifiaoce.  By  sect  22 
the  local  authority  are  required  to  lay  down  a  sewer  along  or  instead  of 
a  ditch  nsed  for  the  conveyance  of  sewage  when  it  cannot  in  their  opinion 
be  otherwise  rendered  innocuous. 

1.  An  order  may  be  made  under  sect.  12  ujMn  a  person  who  causes  a 
nuisance,  though  it  arises  at  a  distance  from  his  premises. 

2.  Where  several  persons  drain  into  one  place,  an  order  under  sect.  12 
may  be  made  upon  one  whose  drainage  by  itself  causes  a  nuisance. 

8.  But  if,  though  the  aggregate  drainage  is  a  nuisance,  the  drainage 
of  each  is  not  by  itself  enough  to  cause  a  nuisance ;  Qutsre,  whether 
an  order  should  be  made  under  sect.  12,  or  a  sewer  be  laid  down  under 
sect.  22?  And,  per  Blackbum  J.,  it  is  for  the  local  authority  to 
determine  which. 

4.  An  order  under  sect.  12  may  be  made  upon  a  person  who  claims  an 
easement  to  drain  through  land  of  A.  into  a  watercourse  on  land  of  B. 

5.  F.,  the  owner  of  six  houses  let  to  yearly  tenants,  made  a  drain 
from  them  by  leave  of  the  owner  of  adjoining  land  through  his  land 
into  a  watercourse  on  IF.'s  land,  where  the  drainage  became  a  nuisance. 
Held,  that  an  order  under  sect  12  was  rightly  made  on  F, 

nPHESE  were  cases  stated  by  justices  under  stat. 
20&21  Vict.  c.  43.  *.  2. 


Brown,  appellant,  Bussell,  respondent. 

The  appellant  is  a  brewer,  residing  and  carrying  on 
business  at  Eaher^  in  the  parish  of  Eaher,  in  the  county 
of  Surrey,  and  he  was  summoned,  with  several  other 
inhabitants  of  that  parish,  to  answer  a  complaint  made 
by  the  respondent,  the  officer  for  and  on  behalf  of  the 
Committee  of  the  Esher  District,  appointed  by  the  guar- 
dians of  the  Kingston  Union,  that  a  certain  ditch  or 
watercourse,  situate  at  Sandown  Place,  in  the  parish  of 
Esher,  and  within  the  district  under  The  Nuisances 
Removal  Act  for  England,  1855,  18  &  19  Vict.  c.  121., 
of  the  complainants,  was  foul  and  offensive  and  a  nui- 
sance injurious  to  health,  and  that  the  nuisance  was 
caused  by  the  act  or  default  of  the  appellant  and  others. 

The  premises  of  the  appellant  are  in  the  village  of 
Esher.  The  open  ditch  complained  of,  which  was  proved 
by  the  respondent  to  be  a  nuisance  injurious  to  health, 
is  on  Ditton  Marshy  on  the  right  hand  side  of  the 
turnpike  road  leading  from  Esher  to  Kingston  on  Thames ; 
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and  commences  close  to   the  Sandaum  turnpike  gate,        1868« 
about  half  a  mile  from  the  appellant's  premises^  and       browh 
extends  thence  for  some  distance  along  the  right  hand      buukll. 
side  of  the  turnpike  road  towards  Kingston  on  Thames. 

The  appellant's  premises  formerly  drained  into  a  sand 
pit  or  sand  cave  under  a  private  garden.  About  twenty- 
two  years  ago  the  drain  from  those  premises  was  first 
made  through  that  garden  to  join  a  covered  barrel 
drain  or  sewer  which  runs  down  the  turnpike  road  from  the 
viUage  of  Esher  towards  Kingston  on  Thames,  and  about 
800  yards  from  the  appellant's  premises  turns  into  and 
upon  the  Sandawn  Place  Estate,  whereon  it  discharged 
itself  into  an  open  ditch  or  watercourse.  In  1855  the  road 
surveyor  cut  off  the  drain  frt)m  the  appellant's  premises, 
and  stopped  it  up  by  a  slab  stone  placed  across  it,  in 
pursuance  of  an  order  of  the  Turnpike  Road  Trustees, 
which  recited  that  they,  having  taken  into  consideration 
the  great  nuisance  affecting  the  turnpike  road  running 
through  the  village  of  Esher  by  the  overflowing  of  the 
filth  and  sewage  arising  through  the  drains  which  opened 
into  it,  were  of  opinion  that  the  principal  cause  of  the 
nuisance  arose  firom  the  brewery,  now  belonging  to  the 
appellant. 

The  owner  or  occupier  of  the  Sandoum  Place  Estate 
for  many  but  not  twenty  years  before  diverted,  used, 
and  disposed  of  the  sewage  and  refuse  water  from  the 
appellant's  premises,  by  turning  or  allowing  it  to  run 
over  meadow  lands  belonging  to  the  estate  for  the  pur- 
pose of  irrigating  and  fertilizing  them.  Such  user  and 
disposal  of  the  sewage  and  refuse  water  was  afterwards 
discontinued  by  the  owner  or  occupier  of  the  estate,  and 
it  was  then  turned  by  the  owner  or  occupier  into  and 
down  certain  open  ditches  on  the  estate,  which  ulti- 
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1868.  AS  shall  be  necessary  for  the  effectual  carrying  on  of 
jQ^yni  ^^7  business  or  manufacture  sball  be  punishable  as  a 
BuMBLL.  ii^sAi^ce  under  this  section,  when  it  is  proved  to  the 
satisfaction  of  the  justices  that  the  accumulation  or 
deposit  has  not  been  kept  longer  than  is  necessary  for 
the  purposes  of  such  business  or  manufacture,  and  that 
the  best  available  means  have  been  taken  for  protecting 
the  public  from  injury  to  health  thereby/' 

Sect  12.  ''  In  any  case  where  a  nuisance  is  so  ascer- 
tained by  the  local  authority  to  exist,  or  where  the 
nuisance  in  their  opinion  did  exist  at  the  time  when  the 
notice  was  given,  and,  although  the  same  may  have 
been  since  removed  or  discontinued,  is  in  their  opinion 
likely  to  recur  or  to  be  repeated  on  the  same  premises 
or  any  part  thereof,  they  shall  cause  complaint  thereof 
to  be  made  before  a  justice  of  the  peace ;  and  such  justice 
shall  thereupon  issue  a  summons  requiring  the  person 
by  whose  act,  default,  permission,  or  sufferance  the 
nuisance  arises  or  continues,  or  if  such  person  cannot 
be  found  or  ascertained,  the  owner  or  occupier  of  the 
premises  on  which  the  nuisance  arises,  to  appear  before 
any  two  justices,  in  Petty  Sessions  assembled  at  their 
usual  place  of  meeting,  who  shall  proceed  to  inquire 
into  the  said  complaint;  and  if  it  be  proved  to  their 
satisfaction  that  the  nuisance  exists,  or  did  exist  at  the 
time  when  the  notice  was  given,  or,  if  removed  or  dis- 
continued since  the  notice  was  given,  that  it  is  likely  to 
recur  or  to  be  repeated,  the  justices  shall  make  an  order 
in  writing  under  their  hands  and  seals  on  such  person, 
owner,  or  occupier  for  the  abatement  or  discontinuance 
and  prohibition  of  the  nuisance  as  hereinafter  mentioned, 
and  shall  also  make  an  order  for  the  payment  of  all 
costs  incurred  up  to  the  time  of  hearing  or  making  the 
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order  for  abatement  or  discontinuaDoe  or  prohibition  of       1868. 
the  nuiaauce/'  BbowiT" 

Sect  22.  "Whenever  any  ditch^  gutter,  drain,  or  Br«i«Lu 
watercourse  uaed  or  partly  used  for  the  conveyance  of 
any  water,  filth,  sewage,  or  other  matter  from  any  house, 
buildings,  or  premises  is  a  nuisance  within  the  meaning 
of  this  Act,  and  cannot,  in  the  opinion  of  the  local 
authority,  be  rendered  innocuous,  without  the  laying 
down  of  a  sewer,  or  of  some  other  structure  along  the 
same  or  part  thereof  or  instead  thereof,  such  local  au- 
thority shall  and  they  are  hereby  required  to  lay  down 
such  sewer  or  other  structure,  and  to  keep  the  same  in 
good  and  serviceable  repair/' 

Field  (Pearee  with  him),  for  the  respondent. — ^The 
appellant  is  a  person  who  contributes  to  the  nuisance, 
and  therefore  the  order  was  properly  made  on  him 
under  sect  12  of  stat  18  &  19  Vict.  e.  121.  [Blach- 
bum  J.  Stat  13  &  14  Vict  c.  21.  #.  4.  enacts,  that  in  all 
Acts  the  singular  shall  be  deemed  and  taken  to  include 
the  plural  unless  the  contrary  ''  ia  expressly  provided  /' 
therefore  the  word  '*  person'^  in  stat.  18  &  19  Vict.  c.  121. 
#.  12.  may  mean  ''persons.'']  Sect  88  of  this  Act 
provides  for  the  case  where  a  nuisance  ia  cauaed  by  the 
joitft  act  or  de&ult  of  aeveral  peraona,  and  empowera  the 
justicea  to  make  an  order  upon  all  pr  any  number  of  them. 
[CocJcbum  C.  J.  Suppoae  three  peraona  contribute  to  a 
nuiaance,  an  order  on  one  of  them  to  abate  it  would  be 
pro  tanto  uaeful ;  and  the  juaticea  are  not  confined  to 
making  an  order  upon  the  peraon  on  whoae  premiaea 
the  nuiaance  cropa  up.]  Thia  ia  not  a  caae  within  aect. 
22,  which  empowera  the  local  authority  to  enter  upon 
private  land  and  cover  a  drain  or  sewer  and  cause  the 
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1868.       owners  or  occupiers  of  the  houses  which  drain  into  it  to 
contribute  to  the  expense.    Also  this  is  not  a  public 
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Brown 

J;^^^      sewer^  for  in  1855  the  turnpike  trustees  cut  off  the  drain 
from  the  appellant's  premises  into  it. 

Day,  for  the  appellant. — ^The  appeUantdoes  not  cause 
the  nuisance  at  the  Sandown  turnpike  gate  within  sect. 
12  of  Stat.  18  &  19  VicL  c.  121.  [Mellor  J.  The  defi- 
nition of  *'  nuisances''  in  sect.  8  includes  **  any  accumu- 
lation or  deposit  which  is  a  nuisance  or  injurious  to 
health."  [Blackburn  J.  Also  "  any  pool^  ditch,  &c.y  so 
foul  as  to  be  a  nuisance  or  injurious  to  health :''  this  ditch 
is  foul  with  sewage  the  principal  part  of  which  comes 
from  the  appellant's  premises.]  Further,  where  several 
persons  contribute  to  cause  a  nuisance  an  order  cannot 
be  made  upon  one  of  them  to  abate  it.  The  appellant 
is  exercising  his  right  of  drainage  into  a  public  sewer. 
The  drain  along  the  turnpike  road  is  public,  and  must 
have  been  constructed  by  some  public  authority,  for  no 
other  would  have  had  a  right  to  make  it  under  a  public 
highway ;  and  it  is  used  generally  by  the  inhabitants. 
The  local  authority  should  have  proceeded  under  sect. 
22,  and  covered  over  the  sewer.  [Cockbum  C.  J.  The 
appellant  does  more  than  use  it  for  household  drainage.] 

Cur.  adv.  vult. 

Fbancomb,  appellant,  Freeman,  respondent. 

At  a  Petty  Sessions  held  at  Abergavenny^  in  the 
county  of  Monmouth,  an  information  was  preferred  by 
the  respondeat,  the  inspector  of  nuisances  for  the  Aber- 
ganenny  Union,  against  the  appellant,  that  in  and  upon 
certain  premises  situate  at  &c.  the  following  nuisance 
existed,  namely,  a  drain  so  foul  as  to  be  a  nuisance  and 
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mjurions  to  health ;  and  that  the  nuisance  was  caused       1868. 
by  the  act  or  default  of  the  appellant^  the  owner  of  the     feakoomb 
premises,  contrary  to  the  statute.  Fb««iiak 

The  drain  in  question  conveyed  the  waste  water^  soap 
suds,  slops  and  filth  from  five  or  six  houses  and  pig- 
sties belonging  to  the  appellant  into  a  small  water- 
course: at  the  mouth  of  the  drain  was  an  accumulation 
of  filth,  and  the  water  of  the  watercourse  was  polluted. 

In  N(member^  1867,  the  appellant  made  the  drain  to 
•carry  the  refuse  firom  the  houses  and  pigsties  imder  a 
private  road  into  the  stream  instead  of  allowing  it  to 
flow  over  the  sur&ce  of  the  road  as  it  had  done  for  forty 
years  and  upwards.  The  road  was  a  private  one  and 
not  his  property,  but  he  had  the  consent  of  the  owner 
to  make  the  drain.  The  houses  and  pigsties  were  let  to 
yearly  tenants.  The  appellant  claimed  a  right  to  drain 
the  refuse  into  the  stream. 

The  watercourse  originated  in  a  spring  in  the  neigh- 
bouring mountain,  and  after  running  through  the  appel- 
lant's property  pursued  a  course  down  the  opposite  side 
of  the  road  leading  by  the  houses*  At  a  point  a  few 
yards  below  the  houses  the  drain  passing  underneath 
the  road  joined  the  watercourse,  which  then  immediately 
entered  premises  belonging  to  a  Mr.  Wavfy  and,  after 
passing  through  his  other  property,  fell  into  a  brook. 
Mr.  Worr  had  constructed  two  wells  in  the  watercourse 
on  his  premises,  from  which  his  tenants  had  for  five  or 
six  years  obtained  water  for  drinking  purposes.  The 
stream  was  several  years  ago  diverted  by  Mr.  Warr 
firom  its  original  course,  which  was  alongside  of  his 
property,  and  made  to  pass  through  the  middle  of  it. 

The  inspector  of  nuisances  had  given  the  appellant 
notice  to  remove  the  nuisance. 
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1868.  It  was  objected  on  behalf  of  the  appellant.     First. 

FeaxoomiT  ^&t  he  was  neither  the  owner  nor  the  occupier  of  the 
Febexax.  ^^^  or  of  the  road,  and  that,  assuming  the  alleged 
nuisance  to  exist,  it  was  not  caused  by  his  act  or  default 
but  by  that  of  the  occupiers  of  the  dwelling  houses 
and  pigsties,  and  they  were  the  persons  who  should  have 
been  summoned.  Secondly.  That  as  the  question  of 
title  was  raised  by  the  appellant  claiming  a  right  for  the 
refuse  to  run  from  the  premises  in  question  into  the 
stream,  and  as  the  drain  and  the  road  under  which  the 
drain  was  made  were  not  his  property,  the  justices  had 
no  jurisdiction  to  determine  the  complaint. 

The  justices  were  of  opinion  that  the  drain  running 
into  the  stream  was  a  nuisance  and  injurious  to  health, 
and,  as  it  had  been  laid  down  and  constructed  by  the 
appellant,  decided  that  the  nuisance  arose  and  was 
caused  by  his  act,  permission  or  su£ferance,  and  that 
they  had  jurisdiction  to  hear  and  determine  the  matter 
of  complaint,  and  they  ordered  him  to  abate  and  dis- 
continue the  nuisance. 

The  questions  for  the  opinion  of  the  Court  were. 
First.  Whether  the  appellant  was  the  right  person  to  be 
proceeded  against  under  stat  18  &  19  Vict  c.  121. «.  12. 
Secondly.  Whether  the  jurisdiction  of  the  justices  was 
ousted  by  the  question  of  title  or  right. 

Harington,  tor  the  appellant. — The  order  should  have 
been  upon  the  occupiers  of  the  houses,  who  are  responsi- 
ble for  the  nuisance  arising  from  the  use  of  the  drain ; 
Rich  v.  Boiterfield  (a).  The  judgment  of  this  Court  in 
Gander  v.  Jubier  (&)  was  disapproved  in  the  Exchequer 
Chamber  though  not  reversed,  for  the  plaintiff  on  the 

(a)  4  a  J?.  783.  (A)  5  J?.  #  5.  78.  • 
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reoommendation  of  that  Court  agreed  to  a  stet  proces- 
sus (a).  IBhekburn  J.  referred  to  Rex  v.  Pedly  (&).] 
Or  the  order  should  have  been  against  fFarr,  and  he 
would  have  a  remedy  against  the  appellant.  The  appel- 
lant has  an  easement  to  drain  into  the  watercotu'se^  and 
the  drain  which  causes  the  nuisance  is  not  upon  his 
land.  [CoeUum  C.  J.  This  is  not  like  an  easement  to 
turn  filth  on  a  neighbour's  land^  which  casts  on  him  the 
obligation  to  remoye  it.] 


1868. 


FkUIOOMB 
V. 

Frxihah. 


H.  James^  for  the  respondent,  was  not  called  upon. 


CocKBVRN  C.  J.  I  am  of  opinion  that  in  both  cases 
our  judgment  should  be  for  the  respondent. 

Where  a  nuisance  is  caused  by  the  aggregate  con- 
tribution of  several  persons,  and  so  that  the  contribution 
of  each  would  not  by  itself  be  a  nuisance,  I  should 
hesitate  to  say  it  was  a  case  in  which  the  justices 
could  make  an  order  depriving  each  of  the  benefit  of 
a  common  drain.  But  in  the  first  of  the  cases  before 
us,  independently  of  the  contributions  by  other  per- 
sons, the  quantity  of  stuff  poured  into  the  drain 
from  the  brewery  of  the  appellant  by  itself  created 
a  nuisance.  And  that  being  so,  the  question  is  whe- 
ther the  fact  of  the  nuisance  arising  upon  a  spot  away 
from  the  appellant's  premises  and  at  a  different  part 
of  the  parish  prevents  the  justices  from  making  an 
order  upon  him,  and  whether  the  proceedings  ought 
to  have  been  against  the  owner  or  occupier  of  the  soil 
where  the  nuisance  exists.     I  think  that  according  to 

(a)  bB.f  8, 485.  494.    See  the  judgment  of  the  Exchequer  Chamber, 
post,  p.  15. 

(6)  lA.ifE.  822. 
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anoe  was  the  nuisance  caused  or  continued  ?  If  that 
cannot  be  discovered  then  the  owner  or  occupier  of  the 
land  on  which  the  nuisance  exists  must  abate  it. 

Lush  J.  A  nuisance  within  stat.  18  &  19  VicL  c.  121. 
may  arise  either  from  the  condition  of  the  premises  or 
from^a  pool,  ditch,  6cc,  or  from  the  keeping  of  an 
animal,  or  firom  an  accumulation  or  deposit  (sect.  8). 
Where  such  a  state  of  things  exists  the  person  first  to 
be  sought  for  as  responsible  is  the  person  whose  act, 
de&ult,  permission  or  sufferance  is  the  proximate  cause 
of  the  nuisance,  that  is,  without  whose  act,  default, 
permission  or  sufferance  the  nuisance  would  not  exist. 
In  the  first  case,  although  the  sewage  firom  other  pre- 
mises flowed  into  the  drain  which  caused  the  nuisance, 
yet  the  refiise  sent  firom  the  appellant's  brewery  was  the 
immediate  cause  of  the  nuisance.  It  is  a  question  of 
fact  for  the  justices,  and  they  so  found  it.  In  the 
second  case  the  accumulation  of  the  filth  at  the  mouth 
of  the  drain  was  caused  by  the  person  who  constructed 
the  drain  for  the  use  of  his  houses. 


Judgment  for  the  respondent  in  each  case. 


[XXVra.  VICTOBIA.]  ^5 

[1865.] 


IN  THE  EXCHEQUEE  CHAMBER. 

Gandt  against  Jubbbb. 
[2Wn.  Vac,  1865.] 

The  foQowing  judgment  was  agreed  to  by  Eblb  C.  J.,  Mabun  B.,   I 
WrLLxs  J.,  Chankzll  B.,  Keating  J.,  Pioott  B.  and  Skith  J.,  bnt  was 
not  deliyered.    See  b  B,  ^  S,  485.  494. 

This  is  a  writ  of  error  upon  a  judgment  of  the  Court  of  Queen's 
Bench.  There  is  also  an  appeal  from  their  decision  in  dischaiging  a 
role  for  entering  a  nonsuit.  Although  in  form  different  the  real  question 
is  the  same  in  both  proceedings,  and  it  is  whether  the  alleged  causes  of 
action  in  the  third  and  fourth  counts  are  good  in  law.  The  fourth  count 
only  differs  from  the  third  in  alleging  consequential  damage  to  the 
hosband,  so  that  substantially  the  question  arises  upon  the  demurrer  to 
the  third  count. 

The  third  count  states  that  for  several  years  before  and  at  the  time  o^ 
the  injury  complained  of  a  messuage  and  area  and  cellar  in  front  of  it 
which  was  covered  by  an  iron  grating  were  in  the  occupation  of  Anne 
Page  as  tenant  thereof  to  the  defendant  from  year  to  year,  the  reversion 
thereof  then  belooging  to  the  defendant^  and  the  tenant  was  not  by  the 
terms  of  the  tenancy  under  any  contract  or  liability  to  alter  or  repair  or 
keep  in  repair  the  messuage  or  area  or  cellar  or  the  grating ;  that  the 
messuage  was  near  a  public  footway,  and  it  was  necessary  and  proper 
that  the  grating  should  be  so  constructed  and  kept  in  good  and  sufficient 
repair  that  persons  lawfhlly  using  the  footway  might  not  be  in  danger; 
that  the  grating  had  been  and  was  for  several  years  of  the  tenancy 
before  and  continually  up  to  and  at  the  time  of  the  ii^ury  in  a  dangerous 
state  and  in  a  bad  and  insufficient  state  of  repair  so  that  persons  lawfully 
using  the  footway  had  been  and  were  in  danger,  and  that  after  and  whilst 
it  was  in  such  dangerous  state  the  defendant  mighty  as  the  landlord  and 
reversioner,  have  determined  the  tenancy  by  his  own  sole  act  and  deed, 
so  that  the  same  might  have  been  determined  before  the  happening  of 
the  injury ;  and  the  breach  is  that  the  defendant  did  not  determine  the 
tenancy,  but  suffered  Anne  Page  to  remain  tenant  without  being  under 
any  contract  or  liability  by  the  terms  of  the  tenancy  to  alter  or  repair 
the  grating,  and  the  defendant  wrongfiilly  and  negligently  allowed  the 
grating  to  be  and  continue  in  a  dangerous  state  and  in  bad  repair  up  to 
aod  at  the  time  of  the  hi^pening  of  the  injury,  by  reason  whereof  the 
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plaintiff  (the  wife)  sustained  damage  by  her  .leg  passing  through  the 
grating. 

The  case  in  the  Queen's  Bench  will  be  found  reported  in  5  J9.  ^  i9. 78. 

The  argument  took  place  on  the  rule  to  enter  a  nonsuit,  and  it  was 
admitted  by  the  learned  counsel  for  the  defendant  that  the  judgment 
thereupon  determined  the  demurrer.  We  are  of  opinion  that  the  third 
count  is  bad  in  substance,  and  that  the  judgment  of  the  Court  of 
Queen's  Bench  ought  to  be  reversed. 

It  is  obvious  upon  reading  the  third  count  that  the  state  of  facts  there 
stated  is  consistent  with  this  :  that  several  years  ago  Anne  Page  had 
become  tenant  from  year  to  year  of  the  piece  of  land  upon  which  the 
messuage  is  built,  whether  originally  as  tenant  to  the  defendant  or  some 
other  person  is  not  stated;  that  she  had  erected  the  house  and  grating 
and  continued  in  the  occupation  of  them,  and  so  far  as  regards  the 
defendant  it  is  only  stated  that  for  several  years  he  had  been  and  was 
the  reversioner  and  that  after  the  gratmg  got  into  a  dangerous  state  he 
might  have  determined  the  tenancy  by  his  own  sole  act  and  deed,  so 
that  it  might  have  been  determined  by  him  before  the  misfortune  hap- 
pened to  the  female  plaintiff;  there  is  no  averment  that  he  had  notice 
of  the  dangerous  state  of  the  grating,  and  for  aught  that  appears  he 
might  have  been  in  a  foreign  country  or  indeed  ignorant  that  he  was 
owner  of  the  reversion  at  aU. 

In  a  great  deal  of  what  fell  from  the  learned  Judges  in  the  judgment 
below  we  entirely  concur.  We  agree  that  to  bring  liability  home  to  the 
owner,  the  premises  being  let,  the  nuisance  must  be  Que  which  was  in 
its  veiy  essence  and  nature  a  nuisanee  at  the  time  of  letting,  and  not 
something  which  was  capable  of  being  thereafter  rendered  a  nuisance 
by  the  tenant,  and  that  it  is  a  sound  principle  of  law  that  the  owner  of 
property  receiving  rent  should  be  liable  for  a  nuisance  existing  on  his 
premises,  at  the  date  of  the  demise ;  but  that  wherein  we  differ  is,  that 
a  landlord  from  year  to  year  having  the  power  of  giving  the  ordinaiy 
notice  to  quit  and  not  giving  it  is  thereby  to  be  held  as  reletting  the 
premises,  and  that  such  forbearing  to  give  notice  is  equivalent  to  a  re- 
letting. 

Three  authorities  were  cited  in  support  of  this  position ;  the  first 
is  the  judgment  of  Littledcde  J.  in  Rex  v.  Pedly  (a) :  that  was  a 
peculiar  case.  The  evidence  of  the  nature  of  the  tenancies  and  their 
commencements  was  veiy  loose  and  uncertain ;  possibly  some  of  them 
were  weekly  and  the  tenants  constantly  altering.  It  may  be  that  LitiU- 
dale  J.  meant  to  say  that  in  a  tenancy  from  year  to  year  there  was  a  new 
letting  every  year,  but  we  should  not  collect  that  meaning  from  his 
language ;  we  should  infer  that  he  meant  an  actual  reletting  or  renewing 


(a)  \A.^E.  822.  827. 
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of  thA  tenancy.  The  next  authority  was  Bich  ▼.  Basterjield  (a).  We 
cannot  think  that  the  judgment  in  this  case  supports  the  position  con- 
tended for.  The  case  of  Bex  r.  Pedly  {b)  is  there  discussed,  and  CVsm- 
toeff  J.  in  deliyering  the  judgment^  p.  804,  states  his  Tiew  of  Lord 
Dexman^s  judgment^  then  of  that  of  LUtltdaU  J.,  and  he  says  that  learned 
Judge  "  seems  to  hare  rested  his  judgment  on  the  principle,  tliat  the 
landlord  was  not  to  let  the  land  with  the  nuisance  upon  it ;  and  he  pro- 
ceeds :  '  here,  the  periods  are  shorty  so  that  there  has  heen  a  reletting ; 
and  that  has  taken  place  after  the  user  of  the  huildings  had  created  the 
nuisanee.'  He  therefore  assumes  that  there  was  an  existing  nuisance  at  the 
time  of  the  letting,  which  had  not  afterwards  been  remoyed.  To  his  judg- 
ment, proceeding  on  that  ground,  we  entirelyassent."  He  then  discussed  the 
judgments  of  the  two  other  Judges  and  proceeded,  p.  805,  "  I^  then,  The 
King  t.  Pedly  is  to  be  considered  as  a  case  in  which  the  defendant  was 
held  liable  because  he  had  demised  the  buildings  when  the  nuisance 
existed ;  or  because  he  had  relet  them  after  the  user  of  the  buildings  had 
created  a  nuisance ;  or  because  he  had  undertaken  the  cleansing,  and  had 
not  performed  it ; — ^we  think  the  j  udgment  right,  .  .  .  But,  if  it  is  to  be 
taken  as  a  decision  that  a  landlord  is  responsible  for  the  act  of  his  tenant 
in  creating  a  nuisance,  by  the  manner  in  which  he  uses  the  premises 
demised, — ^we  think  it  goes  beyond  the  principle  v^  be  found  in  any  pre- 
Tiously  dedded  cases ;  and  we  cannot  assent  to  it."  The  judgment  was 
there  for  the  landlord,  and  we  cannot  collect  from  it  that  the  Court 
intimated  [any  opinion  that  in  a  tenancy  from  year  to  year  there  is  an 
annual  or  periodical  reletting.  The  only  other  authority  relied  on  is  a 
passage  in  a  ruling  at  Nisi  prius  of  FaUeaon  J.  in  Tonikin$  t.  Zoto- 
ranee  {e\  It  was  in  answer  to  an  alleged  variance,  and  he  is  reported 
to  have  said,  pp.  731-2,  "  As  a  tenancy  from  year  to  year  is  considered  as 
zeoonunencing  ereiy  year,  the  allegation  that  it  commenced  in  1836^ 
would  be  made  out»  eren  though  the  tenancy  had  first  begun  on  some 
10th  Ncwmber,  sereral  years  before." 

These  are  the  authorities  relied  on.  A  tenancy  from  year  to  year  is 
an  ambiguous  expression*  It  may  mean  that  a  landlord  lets  premises 
for  a  year  and  at  the  expiration  of  that  year  lets  them  for  another  year, 
and  so  on  at  the  expiration  of  the  second  year  for  a  third  year,  and  if 
this  were  the  real  state  of  things  there  would  be  an  actual  reletting 
erery  year,  and  according  to  the  authorities  he  would  be  responsible 
lot  any  nuisance  existing  at  the  time  of  each  letting.  But  this 
in  point  of  fact  is  not  the  common  and  ordinary  tenancy  from 
jear  to  year,  nor  is  it  the  one  alleged  in  the  third-  county  which 
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is  one  determinable  by  the  act  of  the  defendant.  There 'frequently 
—  is  an  actual  demise  from  year  to  year  so  long  as  both  parties  please. 
The  nature  of  this  tenancy  is  discussed  in  4  Bac.  Ahr.  tit.  Leatea  and 
Terms  for  Years,  pp.  838,  839,  7th  ed.,  and  this  article  has  always  been 
deemed  of  the  highest  authority  being  said  to  be  the  work  of  Chief 
Baron  Gilbert,  It  seems  clear  that  the  learned  author  considered  that 
the  true  nature  of  such  a  tenancy  is  that  it  is  a  lease  for  two  years  cer- 
tain, and  that  eyeiy  year  after  it  is  a  springing  interest  arising  upon  the 
first  contract  and  parcel  of  it,  so  that  if  the  lessee  occupies  for  a  number 
of  years,  these  yean,  by  computation  from  the  time  past,  make  an  entire 
lease  for  so  many  years,  and  that  after  the  commencement  of  each  new 
year  it  becomes  an  entire  lease  certain  for  the  years  past  and  also  for  the 
year  so  entered  on,  and  that  it  is  not  a  reletting  at  the  commencement  of 
the  third  and  subsequent  yean.  We  think  this  is  the  true  nature  of  a 
tenancy  from  year  to  year  created  by  express  words,  and  that  there  is 
not  in  contemplation  of  law  a  recommencing  or  reletting  at  the  begin- 
ning of  each  year.  But  much  the  more  frequent  instances  of  tenancies 
from  year  to  year  are  created  by  implication,  partly  of  fact  and  partly  of 
law,  which  necessity  and  conyenience  have  compelled  the  Courts  to 
adopt.  They  differ  yen  much  in  their  circumstances ;  a  yery  common 
one  is  that  of  a  tenant  holding  oyer  after  the  expiration  of  a  long  lease, 
he  paying  and  the  landlord  receiying  the  old  amount  of  rent  as  due  at 
the  times  mentioned  in  the  original  lease.  He  is  thereby  deemed  to  haye 
become  a  tenant  from  year  to  year.  Bat  whether  the  same  law  of  liability 
is  applicable  in  case  of  a  tenancy  so  created  it  is  unnecessaiy  to  decide, 
inasmuch  as  we  think  the  third  count  is  bad  in  substance,  because, 
assuming  it  to  be  ayerred  that  the  defendant  let  the  premises  to  Anne 
Page,  it  is  not  averred  either  directly  or  by  any  reasonable  inference  that 
the  grating  was  defective  at  the  time  of  the  letting. 
We  therefore  think  the  judgment  of  the  Court  of  Queen's  Bench 
-  ought  to  be  reyened. 
;         The  judgment  on  the  appeal  follows,  and  it  will  be  for  the  appellant. 
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The  Queen  against  Ireland.  Tuesday, 

*^  JantMry  15tn. 

The  defend&nt's  name  was  on  the  burgess  list  of  a  mnnicipal  borongh  Xoiim^^u^   ' 

nnoljected  to  at  the  revision  in  October,  1867,  and  he  was  elected  Jn^ 

town  conncillor  on  the  1st  November  following.    His  father  received  «-     * 

parochial  relief  in  December,  1866.    Held.  b^^e^list 

1.  That  the  Court  would  inquire  by  quo  warranto  into  the  title  of  thA  p™v»*  ^f ' 
defendant  to  be  on  the  burgess  list.  v^hiS 

2.  That  the  defendant  was  not  disqualified  from  beingon  the  burgess  ^u^f 

list  by  the  receipt  of  parochial  relief  within  stat.  6  &  6  V.  4.  c.  76.  *.  9.    ^y^'  j^r  4 

C.76.  M.9.28. 

IN  Michaelmas  Term,  November  25,  Finder  obtained  a 
role  calling  upon  the  defendant  to  shew  cause  vhy 
an  information  in  the  nature  of  a  quo  warranto  should 
not  be  exhibited  against  him  to  shew  by  what  authority 
he  claimed  to  exercise  the  office  of  town  councillor  of 
the  borough  of  Bodmin;  on  the  ground  that  he  was 
disqualified  from  being  elected  to  the  office  by  reason  of 
his  having;  within  twelve  months  before  the  last  day 
of  August,  1867*  received  parochial  relief  within  the 
meaning  of  stat  5  &  6  f^  4.  c.  76.  s.  9. 

The  defendant  had  been  for  twenty  years  a  rated 
inhabitant  of  the  borough  of  Bodmin,  and  on  the  revi- 
sion of  the  burgess  lists  in  October,  18679  1^0  objection 
was  made  to  him,  and  his  name  was  retained.  On  the 
1st  November,  1867|  he  was  elected  councillor.  His 
father  had  received  out  door  relief  in  the  Union  of 
Barnstaple  for  several  years;  but  in  December,  1866, 
the  defendant,  who  until  then  had  never  been  asked  to 
support  his  father,  caused  his  name  to  be  removed  from 
the  books  of  the  Union;  he  then  ceased  to  receive 
parochial  relief,  and  died  on  the  24th  FAruary,  1867. 

c  2 
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1868.  Stat.  5k6  W.^c.76.8.  9.,  which  enacts  tliat  occu- 

The  QuBVH  P^^"  o^  houses,  &c.,  rated  for  three  years  to  the  relief  of 
lKXL4iin,  *^®  poor,  and  residing  within  the  borough  or  within 
seven  miles  of  it,  shall,  if  duly  enrolled,  be  burgesses 
of  the  borough,  contains,  among  others,  the  following 
proviso,  "  That  no  person  shall  be  so  enrolled  in  any 
year  who  within  twelve  calendar  months  next  before 
the  said  last  day  of  August  shall  have  received  parochial 
relief  or  other  alms,  or  any  pension  or  charitable  allow- 
ance from  any  fund  intrusted  to  the  charitable  trustees 
of  such  borough  hereinafter  mentioned.^' 

By  sect  28,  no  person  shall  be  •'' qualified  to  be 
elected  or  to  be  a  councillor  or  an  alderman  of  any  such 
borough  who  shall  not  be  entitled  to  be  on  the  burgess 
list  of  such  borough/' 

Baylis  shewed  cause. — ^First  The  Court  will  not  in- 
quire whether  the  defendant  is  rightly  on  the  burgess 
roll.  The  machinery  for  revising  the  burgess  lists  is 
provided  by  stat.  5  &  6  W.  ^,  c.  76.  «.  18. ;  Ex  parte 
Sindmarch  (a).  {^Blackburn  J.  In  that  case  the  Court, 
as  a  matter  of  discretion,  would  not  disturb  the  de- 
fendant on  account  of  the  length  of  time  which  had 
elapsed ;  here  was  only  nine  days  opportunity  for  the 
application  for  a  quo  warranto.  In  Beff.  v.  Dixon  (ft)  it 
was  held  no  objection  to  the  title  of  a  person  who  was 
councillor  when  elected  mayor  that  he  was  not  on  the 
burgess  roll  at  the  time.] 

Secondly.  The  parochial  relief  intended  in  stat.  5  &  6 
W.  4.  c,  76.  t.  9.  does  not  include  parochial  relief  to  all 
relatives  whom  a  person  is  liable  to  support  under  stat 
4SEI.  c.  2.  s.  7.    Sect  53  of  stat.  6  b  6  fF.  4^  e.  76. 

(a)  8  A  #  5.  642.  (b)  150.  A  33. 


XXXI.  VICTORIA-  21 

imposes  a  penalty  on  anj  person  who  acts  as  councillor       1868. 
without  being  duly  qualified  at  the  time  of  making  the    The  Qubih 
declaration,  or  after  he  has  ceased  to  be  qualified  accord-      ibb^d. 
ing  to  the  provisions  of  the  Act,  or  after  he  has  become 
disqualified  to  hold  the  ofiSce.      [Lwth  J.    That  is  in 
effect  repealed  by  stat.  6  &  7  ^.  4.  c.  104.  s.  7.]     Still 
it  may  be  referred  to  for  the  purpose  of  interpreting 
sect  9.     There  is  no  provision  that  a  person  being  on 
the  burgess  roll  shall  not  act  as  a  burgess  if  he  receives 
parochial  relief. — The  Court  then  called  upon 

Finder,  in  support   of  the  rule. — A  person  whose 
father  has  received  parochial    relief   has  himself  re- 
ceived parochial    relief  within   the   meaning  of  stat 
5    &  6    fF.    4.  c.   76.  *.    9.      In  Bancroft  v.   MU- 
ehell  (a)  it  was  heM  that  stat  43  El  c.  2.  s.  7.  imposed 
a  legal   obligation  on  a  son  to  maintain  his  parent. 
\^CocJebum  C.  J.    In   order  to  create  that  obligation 
there  must  be  the  intervention  of  justices,  as  there  was 
in  that  case.]      In   Trotter,  appt.,   Trevor,  respt.  (ft), 
where  the  guardians  of  the  Union  (in  which  both  father 
and  son  were  residing)  accepted  an  offer  of  the  son 
to  pay  a  weekly  sum  towards  the  maintenance  of  his 
fitther,  which  however  was  not  sufficient  for  the  purpose, 
it  was  held  that  the  excess  was  not  parochial  relief 
given  to  the  son  within  stat  2  &S  fV»  4.  c.  45.  s.  36. 
\^Bhckbum  J.    The  language  of  that  section  is,  "  Paro- 
chial relief  or  other  alms  which  by  the  law  of  Parlia- 
ment now  disqualify  from  voting  in  the  election  of 
members  to  serve  in  Parliament."    Melhr  J.    In  that 
case  the  son  did  not  discharge  the  entire  obligation  of 
maintaining  his  father.] 

(fl)  8  A  #  5.  668.  (*)  13  e.  B,  N.  8.  48. 
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1868.  CocKBVRN  C.  J.     There  is  no  ground  in  point  of 

The  QuESH  reason  for  saying  that  relief  to  the  father  is  relief  to  the 
I&slIiid.  ^^  *  ^^^  8****  5  &  6  fT.  4.  c.  76.  t.  9.  does  not  either 
expressly  or  by  implication  provide  that  relief  to  a  man's 
&ther  is  relief  to  himself.  There  is  no  authority  that 
a  son  is  bound  except  morally  to  midntain  his  father ; 
a  fortiori  there  is  no  legal  obligation  where  the  father 
is  not  residing  with  him  as  part  of  his  family.  It 
would  be  an  extravagant  construction  of  sect  28  to  hold 
the  relief  given  to  the  father  in  the  present  case  to  be 
a  disqualification  of  the  son. 

Blackburn  J.  I  am  of  the  same  opinion.  Stat.  4  &  5 
JV.  4.  c.  76.  s.  56.  enacts  that  "  all  relief  given  to  or  on 
account  of  the  wife,  or  to  or  on  account  of  any  chUd 
or  children  under  the  age  of  sixteen,  not  being  blind 
or  deaf  or  dumb,  shall  be  considered  as  ^ven  to  the 
husband  of  such  wife,  or  to  the  father  of  such  child  or 
children,  as  the  case  may  be,  and  any  relief  given  to  or 
on  account  of  any  child  or  children  under  the  age  of 
sixteen  of  any  widow,  shall  be  considered  as  given  to 
such  widow.''  This  seems  by  implication,  .if  not  in 
express  terms^  to  declare  the  intention  of  the  Legislature 
that  relief  given  to  the  father  shall  not  be  considered 
as  relief  given  to  the  son. 

Mellor  and  Lush  JJ.  concurred. 

Rule  discharged,  with  costs. 


^ 


XXXI.   VICTORIA.  23 

1868. 


Waterton  agaimt  Baker.  ^n^eth. 

Field  Claimant.  County  Couh. 

Appeal, 
Time/or 
By  8tat  13  &  14  Viet,  e,  61.  «.  14.  an  appeal  is  giyen  from  the  giying  9teu^ 
determination  of  the  County  Court,  prorided  the  party  appealing  shall,   ^V* 
within  ten  days  after  the  determination,  give  notice  or  appeal  to  the   13  #  14  Vict. 
oth»  party,  and  also  give  security,  to  be  approyed  by  the  clerk  of  c,  61.  8,  14. 
the  Court  for  the  costs  of  the  appeal    By  rule  134  of  the  Rules  and    Ck^n^  0<mrt 
Orders  for  regulating  the  Practice  of  the  County  Courts,  &c.,  1857,   ^^  1^ 
where  a  party  proposes  to  give  a  bond  by  way  of  security  he  shidl 
serve  on  the  opposite  party  and  the  Registrar  notice  of  the  proposed 
sureties,  and  the  Registrar  shall  forthwith  give  notice  to  both  parties  of 
the  day  and  hour  for  the  execution  of  the  ^nd,  and  state  in  tne  notice 
to  the  obligee  that  he  must  then  make  objection  to  the  sureties.    Held, 
that  where  an  appellant  has  done  all  he  can  do  to  give  securi^  within 
the  ten  days,  and  the  dela^  in  doing  so  is  caused  by  the  registrar  or 
respondent^  there  is  a  sufficient  com^iance  with  sect.  14  and  rule  134. 

'T^HIS  was  an  appeal  from  a  judgment  of  the  County 
Court  of  Hertfordshire  held  at  JVatford,     On  the 
case  coming  on  for  argument  in  Michaelmas  Vacation, 
November  27,  1867, 


Coddf  for  the  respondent,  objected  that  the  Court 
would  not  hear  the  case  as  the  appellant  had  not  given 
security  pursuant  to  stat.  13  &  14  Vict.  c.  61.  s.  14. 
and  rule  134  of  the  Rules  and  Orders  for  Regulating 
the  Practice  of  the  County  Courts  &c.,  1857.  (See 
Pollock^s  Practice  of  the  County  Courts,  App.  to  Part  1, 
p.  84^  4th  ed.) 

Kearie  appeared  for  the  appellant 

The  Court  (Mellob  and  Lush  JJ.)  said  the  case 
ought  not  to  be  struck  out  of  the  paper  without  their 
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1868.        being    satisfied    whether    additional    time    had    been 
— — ^ granted  by  the  Judge  or  the  Registrar  for  perfecting 


_  ▼•  the  recognizances. 

Bakbk.  ^ 


Jan.  15.  Codd  now  moved  for  a  rule  to  strike 
the  case  out  of  the  paper  on  the  same  ground  as 
that  on  which  he  had  objected  to  the  hearing  of  the 
case. 

An  interpleader  summons  in  this  action  was  heard  on 
the  22nd  October,  1866^  which  the  Judge  took  time  to 
consider  and  adjourned  to  the  16th  November.  On  the 
8rd  November  the  claimant  received  a  notice  from  the 
Registrar  that  the  Judge  had  decided  in  favour  of  the 
plaintiff;  and  that  judgment  was  entered  as  of  the 
22nd  October,  Execution  was  issued,  and  the  property 
and  effects  the  subject  of  the  interpleader  summons 
were  sold  by  the  bailiff  on  the  8th  November.  On  the 
12th  the  claimant  transmitted  by  post  to  the  Registrar 
and  to  the  plaintiff's  attorney  a  notice  of  his  intention 
to  appeal.  On  the  16th  he  appeared  at  the  County 
Court  and  tendered  to  the  Judge  for  signature  the 
copy  of  a  case  which  had  been  prepared  by  counsel ; 
and  it  was  ordered  by  the  Judge  and  consented  to  by 
the  clerk  of  the  plaintiff's  attorney  that  the  case  should 
be  deemed  to  have  been  presented  to  be  signed  by  the 
Judge  as  of  that  day,  that  the  plaintiff's  attorney 
and  the  claimant  should  agree  upon  the  same,  and  that 
if  they  could  not  agree  the  Judge  should  settle  and 
sign  the  case  \  the  claimant  at  the  same  time  handed  to 
the  Registrar  the  draft  of  a  bond  with  the  names  of  two 
sureties  for  his  approval  and  paid  the  sum  of  13/.  13«. 
the  costs  mentioned  in  the  order  of  the  22nd  October: 


XX  XL   VICTORIA.  25 

on  the  18th  November  he  received  the  draft  bond  dnly        1868. 
approved  by  the  Begistrar.     On  the  19th^  in  compliance     watxetoh 
with  and  in  the  form  set  forth  in  the  Schedule  to  the      BAcn 
Roles  and  Orders  for  regulating  the  Practice  of  the 
County  Courts^  he  sent  through  the  post  to  the  plaintiff's 
attorney  a  notice  in  writing  of  his  proposed  sureties; 
and  on  the  24th  he  wrote  to  him  requesting  him  to  return 
the  draft  case  and  inquiring  whether  he  was  satisfied 
with  the  proposed  sureties.     On  the  28th  he  received 
an  answer  making   some  inquiries  respecting  the  pro- 
posed sureties  and  stating  that  he  had  drawn  a  fresh 
case    which    would    be    forwarded    to    the    claimant. 
Immediately    on    the    receipt    of  this    the    claimant 
answered  the  inquiries  respecting  the  sureties;    and 
on  the  13th  December  he  received  from  the  plaintiff's 
attorney    the    copy  of  the    original    draft    case  and 
another  which  the  plaintiff^s  attorney  had  prepared, 
with  a  letter  requesting  him  to  forward  both  to  the 
Judge  to  settle  a  case  thereupon^  which  he  accordingly 
did. 

On  the  17th  January f  1867^  the  claimant  received 
notice  from  the  Begistrar  to  execute  before  him  a  bond 
as  approved  by  him  on  the  21st,  which  notice  also  pro- 
vided that  if  the  plaintiff's  attorney  should  have  any 
valid  objection  to  make  to  the  sureties  it  was  to  be  made 
then ;  and  that  notice  was  served  upon  the  plaintiff's 
attorney.  On  the  21st  the  claimant  attended  with  his 
sureties  before  the  Begistrar,  who  approved  of  them, 
and  the  bond  was  executed ;  but  the  plaintiff's  attorney 
did  not  attend.  On  the  same  day  the  claimant  received 
from  the  Begistrar  the  draft  case  as  settled  by  the 
Judge,  and  on  the  23rd  it  was  set  down  for  argument. 
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1868.        And  notice  thereof  with  a  copy  of  the  case  was  sent  to 
Watebtoh     ^^^  plaintiff's  attorney. 


V. 

Bakbe. 


Codd^  in  support  of  the  application. — By  stat.  13  &  14 
Vict.  c.  61.  8.  14.  an  appeal  is  given  to  a  party  dis- 
satisfied with  the  determination  or  direction  of  the 
County  Court  in  point  of  law,  "  provided  that  such 
party  shall,  within  ten  days  after  such  determination 
or  direction,  give  notice  of  such  appeal  to  the  other 
party,  or  his  attorney,  and  also  give  security,  to  he 
approved  by  the  clerk  of  the  Court,  for  the  costs  of 
the  appeal,''  &;c.  The  giving  of  such  security  is  a 
condition  precedent  to  the  hearing  of  the  appeal; 
Stone^  appt.,  Dean^  respt.  (a),  Norris^  appt,  Carrinfftan, 
respt  (&). 

The  Court  granted  a  rule  nisi. 

Keane  and  Joyce  shewed  cause  in  the  first  instance. — 
In  Stone f  appt.,  Dean^  respt.  (a),  and  NorriSf  appt, 
Carrinffton,  respt.  {b),  the  appellant  had  not  taken  any 
step  within  the  ten  days.  Here  the  claimant  did 
all  that  he  could  to  comply  with  stat.  13  &  14  Vict, 
c.  61.  t.  14.,  and  the  delay  was  occasioned  by  the 
opposite  party.  In  Mayor,  appt.,  Hardiny,  respt.  (c),  a 
strict  compliance  with  stat.  20  &  21  Vict.  c.  43.  s.  2., 
which  enacts  that  on  appeal  from  a  decision  of  justices 
the  appellant  "  shall  within  three  days  after  receiving 
such  case"  transmit  the  same  to  the  Court,  was  held  to 
be  not  necessary.  [^MeUor  J.  There  it  was  impossible 
for  the  appellant  to  do  more  than  he  did,  for  the  offices 

(a)  E.  B.  #  E.  504.  (6)  16  C.  B,  N.  5.  10. 

(r)  16  L.  T  N,  8.  429. 
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of  the  Court  were  closed  during  the  Easter  holidays  (a).]         1868. 
[He  ako  cited  Andrews  v.  Elliott  (&)•]  WATEaioH 

T. 

Bakir. 

(a)  In  re  Matob,  appellant,  Habddvo,  r<)spondent. 

[Saturday, 
By  Stat.  20  &  21  Vict,  c.  43.  «.  2.  a  party  appealing  from  the  deter-   JUay  11th, 
mination  of  jnsticee  shall,  vithin  three  days  after  receiving  the  case^    1867.] 
transmit  it  to  the  superior  Court.    A  case  was  received  by  the  appellant 


on  Good  Friday,  wno  transmitted  it  to  the  Court  on   the  foUowine  20  J*  21  Vict 
Wednesday,     Held  that,  the  offices  of  the  Court  being  dosed  until  ^  <^.  « .  2 
Wednesday  f  the  case  was  doly  transmitted.  Transmisnon 

of  case  to 
TLfeMAHON  obtained  a  rule  nisi  to  strike  out  of  the  Crown  paper  •«?«•'<»'  <^w«r<. 

a  case  of  Mayor,  appellant,  Hardiny,  respondent,  stated  for  the 
opinion  of  this  Conrt  under  stat.  20  &  21  Vict,  e,  43.  s,  2.,  on  the 
ground  that  the  provisions  of  the  statute  had  not  been  complied  with. 
The  appellant,  being  convicted  by  certain  justices  for  Newcastle  under 
I^fne^  Implied  for  a  case.  The  case  stated  and  signed  by  the  justices 
was  received  by  the  attorney  for  the  appellant  on  Good  Friday,  and  was 
sent  to  London  on  the  following  day.  But  Good  Friday  and  Easter  Eve, 
as  well  as  Monday  and  Tuesday  in  Easter  week,  being  observed  as 
holidays  in  the  offices  of  the  Courts  (c),  it  was  not  lodged  with  the 
officer  of  this  Court  until  Wednesdmf  in  Easter  week. 

Kenealy  shewed  cause. — Stat.  20  &  21  Vict,  c.  43.  «•  2.  gives  an 
appeal  from,  the  determination  of  justices,  and  directs  that  the  party 
having  applied  to  the  justices  to  state  a  case  for  the  opinion  of  one  of 
the  superior  Courts  "  shall,  within  three  days  after  receiving  such  case, 
transmit  the  same  to  the  Court"  Here  it  was  impossible  to  transmit 
the  case  within.the  three  days,  for  the  offices  were  closed  till  Wednesday, 
— ^He  cited  Beg.  v.  AUan  (d),  £^red,  tappL,  CarrutherSt  respt.  (e), 
Woodhause,  appt,  Woods,  respt.  (/),  per  Blackburn  J. ;  Moryan,  appt, 
Edwards,  respt.  (g),  per  Channell  B.,  and  was  then  stopped. 

McMahon,  in  support  of  the  rule. — ^The  transmission  of  the  case 
within  three  days  is  a  condition  precedent,  and  if  not  complied  with 


(c)  See  Stat.  3  &  4  JF.  4.  c.  42.  s.  43.  and  R.  G.  H,  T,  6W.4  {4  A. 
#  K  743). 
(rf)  4  A  ff  8,  915.  (e)  E,  B.  #  E,  469. 

(/)2dL,J.M,C.  149.  150;  QJur.  N,  8.  421.422. 
ig)  o  H,  #  N.  415.  419. 


('>)  5  E,  i  B,  502. 
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1868.  By  rale  134  of  The  Bales  and  Orders  for  regalating 

Wateeton     *^®  Practice  of  the  Coanty  Coarts,  &c,  1857,  made  in 


V. 


the  Court  has  no  jurisdiction  to  hear  the  case.  [He  cited  Bae.  Jbr, 
Conditions  (M).]  [Mettor  J.  Where  literal  performance  of  a  statatory 
condition  is  possible,  the  Court  has  no  discretion  to  dispense  with  it. 
In  Fisher  ▼.  Cox  (a),  the  day  before  yesterday,  we  held  that  a  Judge 
had  no  more  power  to  make  an  order  in  the  teeth  of  the  statute  for  the 
resealing  of  a  writ  which  had  been  allowed  to  run  out  than  it  would 
have  to  order  the  date  of  an  original  writ  to  be  altered,  and  we  set 
aside  the  writ.]  [He  cited  Seg.  t.  Peacock  (b),  Pennell,  appt.,  The 
Churchwardens  of  UxbridgSt  respts.  (c),  Morgan^  appt.  Edwards, 
respt  ((Q.]  [MsUar  J.  Stat  13  &  14  Car,  2.  c.  12.  s,  2.  gives  an 
appeal  against  an  order  to  the  next  Sessions,  and  the  Courts  have  held 
next  Sessions  to  mean  next  practically  possible^  in  order  that  the  appel- 
lant might  have  the  possibility  of  exercising  his  right  See  Beg,  t.  The 
Justices  of  Sussex,  in  error  («).] 

MsixoB  J.  As  regards  the  conduct  of  the  parties,  the  transmission 
of  the  case  within  three  days,  and  the  giving  notice  of  appeal,  may  be 
eonditions  precedent  which  they  could  not  waive  by  consent,  but  they 
are  not  conditions  precedent  to  the  jurisdiction  of  the  Court  to  hear  the 
appeal.  Also,  where  a  statute  imposes  a  condition  precedent,  it  must 
be  strictly  adhered  to ;  but  if  an  enactment  is  directory  only,  the  Court 
may  relax  it  Here  the  jurisdiction  of  the  Court  attaches  on  the  case 
being  stated.  And  stat.  20  &  21  Vict,  c,  43.  s.  2.  must  mean  that  the 
case  should  be  transmitted  within  three  practicable  days,  just  as  in  stat. 
13  &  14  Car.  2.  c.  12.  s,  2.  the  next  Sessions  means  the  next  practicable 
Sessions.  In  the  present  case  none  of  the  three  were  practicable 
days.  When  compliance  with  an  enactment  is  impossible,  as  in  this 
instance  by  reason  of  the  offices  of  the  Courts  being  dosed,  we  should 
be  straining  the  words  if  we  deprived  the  party  of  his  right  to  appeal 
by  reason  of  his  not  having  done  what  was  impossible. 

Shxb  J.  concurred. 

Bule  discharged  (/). 


(a)  16  L.  T.  397.  (b)  4  C.  B.  N.  8,  264. 

(c)  31  L,  J.Ii£,C,92;S  Jur.  N.  8.  99: 

(rf)  5  H,  i'  N,  416. 

(e)  ^B,^  8.  966.  978. 

(/)  See  In  re  Banks,  appt,  Goodtnan,  respt.,  Z  B,  ^  8,  548,  pL  2. 


V. 

Basse. 
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pnnoanoe  of  stat  19  &  20  VicL  c.  108.  t.  82.  (see  1868. 
PoUocVs  Practice  of  the  County  Courts,  Appendix  to  watssiob 
Part  1,  p.  84^  4th  ed.),  ''In  all  cases,  where  a  party  pro- 
poses to  give  a  bond  by  way  of  secnrity,  he  shall  serve, 
by  post,  or  otherwise,  on  the  opposite  party  and  the 
B^istrar,  at  his  ofSce,  notice  of  the  proposed  sureties 
in  the  forms  set  forth  in  the  Schedule,  and  the  Registrar 
shall  forthwith  give  notice  to  both  parties  of  the  day 
and  hour  on  which  he  proposes  that  the  bond  shall  be 
execnted,  and  shall  state  in  the  notice  to  the  obligee 
that  should  he  have  any  valid  objection  to  make  to  the 
sureties^  or  either  of  them,  it  must  then  be  made.^'  The 
R^;istrar  would  not  make  an  appointment  for  the  execu- 
tion of  the  bond  until  he  had  approved  the  sureties, 
and  that  might  happen  to  be  not  within  the  ten  days. 

Codd^  in  support  of  the  rule. — Rule  184  of  The  Rules 
and  Orders  for  regulating  the  Practice  of  the  County 
Courts,  &a,  1857,  is  to  be  read  as  part  of  stat.  18  &  14 
VicL  e.  61.  and  does  not  repeal  sect  14 ;  therefore  the 
security  must  be  given  and  approved  by  the  Registrar 
within  ten  days.  In  Morgan,  appt,  Edwards,  respt  (a), 
it  was  held  that,  under  stat.  20  &  21  VicL  e.  48.  s.  2., 
the  ^ving  notice  of  appeal  with  a  copy  of  the  case  to  the 
respondent  within  three  days  was  a  condition  precedent 
to  the  right  of  the  appellant  to  have  the  case  heard  (ft). 

CocKBUBN  C.  J.  This  rule  must  be  discharged.  It 
is  enacted  by  sect.  14  of  stat.  18  &  14  Vict.  c.  61., 
that  where  a  party  intends  to  appeal  firom  the  decision 
of  the  Judge  of  the  County  Court  he  shall,  within  ten 

{a)  6H.^N,  416. 

(ft)  See  Ckigman  t.  Bohiiuon,  1  £  ^  JSl  25. 
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1868.  days  after  the  decision,  give  notice  of  such  appeal  to  the 
Watbrtoh     other  party  or  his  attorney,  "  and  also  give  secority,  to 

Bakxb.  ^  approved  by  the  clerk  of  the  Court,  for  the  costs  of 
the  appeal,^'  &c.  Looking  at  the  134th  rule  of  the 
Rules  and  Orders  for  regulating  the  Practice  of  the 
County  Courts,  made  under  stat.  19  &  20  Vict  c.  108. 
s*  32.,  we  may  properly  read  the  words  '*  give  security"  as 
meaning  '*  offer  security  which  is  afterwards  accepted 
as  good  and  sufficient/'  In  the  cases  of  Stone,  appt, 
Dean,  respt.  (a),  and  iVbrn^,  appt.,  Carving  ton,  respt.  (6), 
the  appellant  had  taken  no  step  until  after  the  ten  days 
had  elapsed,  but  here  the  judgment  of  the  County  Court 
was  not  finally  or  formally  given  so  as  to  be  the  subject 
of  appeal  until  the  16th  November,  and  on  that  day  the 
attorney  for  the  appellant  tendered  the  draft  of  a  bond 
with  the  names  of  the  proposed  sureties,  having  pre- 
viously ^ven  notice  of  his  intention  to  appeal.  That  is 
a  sufficient  compliance  with  the  statute  so  far  as  giving 
notice  to  the  registrar  is  concerned.  Then,  in  compliance 
with  rule  134,  the  attorney  for  the  appellant  having 
given  notice  to  the  plaintiff's  attorney  of  his  intention 
to  appeal,  gave  him  notice  on  the  19th  of  the  names  of 
the  proposed  sureties ;  and  he,  as  he  was  warranted  in 
doing,  required  further  information  as  to  them,  and  took 
time  to  inquire  whether  they  were  satisfactory  to  him. 
But  the  lapse  of  that  time  was  not  the  act  of  the  claimant, 
who  had  within  the  ten  days  given  the  names  of  good  and 
sufficient  securities,  for  they  were  afterwards  accepted  as 
such.  It  would  be  hard  and  unreasonable  that  a  party 
should  be  ousted  of  the  remedy  which  the  statute  in- 
tended he  should  have  by  appeal  because  the  Registrar 
requires  time  to  make  inquiries  or  delay  arises  from 

(a)  E.  B.  #  E.  604.  (*)  16  C.  B.  N.  S.  10. 
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Mb  sickneBS  or  inability  to  complete  the  matter^  and        1868. 
still  more  if  the  delay  is  occasioned  by  the  opposite     Watbbto> 
party  requiring  time  to  make  inquiries.  Bakes 

The  reasonable  construction  of  the  14th  section  is, 
that  if  the  appellant  does  all  that  lies  on  him  to  do 
within  the  ten  days,  and  afterwards  completes  the  secu- 
rity, he  is  entitled  to  appeal :  and  this  construction  does 
not  encroach  on  the  decisions. 

Mellob  J.  The  language  of  sect.  14  of  stat.  13  &  14 
Viet.  c.  61.  differs  from  that  of  sect.  3  of  stat  20  &  21 
Vict.  c.  43. :  the  giving  notice  of  appeal  and  security 
within  the  prescribed  time  may  be  in  the  former,  in 
which  it  is  introduced  by  way  of  proviso,  a  condition 
precedent  to  the  right  of  appeal,  though  not  in  the 
latter.  Still  the  direction  in  the  latter  is  to  be  com- 
plied with  in  a  reasonable  manner;  and  the  134th  rule 
of  the  Rules  and  Orders  regulating  the  Practice  of  the 
County  Courts  enables  us  to  say  that  the  appellant  has 
done  all  that  he  could  do  to  entitle  him  to  appeal. 

Shee  J.  The  object  of  sect.  14  of  stat.  13  &  14 
Vict.  c.  61.  is  to  give  an  appeal  to  the  unsuccessful 
party,  and  to  secure  the  costs  of  the  appeal  to  the  suc- 
cessful one.  The  former  is  to  give  notice  of  appeal 
within  ten  days;  and  the  134th  of  the  Rules  and 
Orders  regulating  the  Practice  of  the  County  Courts 
provides  that  notice  of  the  proposed  sureties  shall  be 
given  to  the  opposite  party  and  to  the  Registrar.  If 
the  unsuccessful  party  gives  these  notices,  and  the  sure- 
ties are  approved  by  the  Registrar  when  the  bond  is 
entered  into,  he  has  done  all  that  he  can  to  entitle  him 
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1868.       to  appeal.     The  words  in  sect.  14,  "  to  be  approved,*' 
Watbbton     ^™ply  tbat  the  person  who  is  to  approve  shall  have 
Bakkk       reasonable  time  to  inquire  whether  the  sureties  are 
such  as  he  ought  to  approve,  and  the  successful  party 
also  must  have  some  time  to  inquire  into  their  suf- 
ficiency. 

Lush  J.  The  cases  of  Stone,  appt.,  Dean,  respt.  (a),  and 
Norris,  appt.,  Carrington,  respt.  (&),  decide  that  security 
as  well  as  notice  of  appeal  must  be  given  within  ten 
days.  But  they  do  not  determine  the  present  case,  because 
there  the  appellant  took  no  step  within  the  ten  days  to 
give  security.  Here  the  appellant  within  the  ten  days 
gave  notice  of  the  proposed  sureties,  and  would  have 
perfected  the  security  within  that  time  but  for  the 
delay  occasioned  by  the  opposite  party.  The  sureties 
were  afterwards  accepted  by  the  Registrar,  and  there- 
fore the  appellant  was  ready  to  give  the  security  within 
the  ten  days.  If  this  were  not  sufficient  it  would 
always  be  in  the  power  of  the  successful  party  to  prevent 
an  appeal  by  objecting  to  the  proposed  sureties. 

Rule  discharged. 

(a)  £:  J9.  #  £  504.  (6)  l^  C.  B.  N.  8. 10. 
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1868. 


The  Queen,  on  the  prosecution  of  the  Vestry  of  ^^^ti"A 
St.  Geobge,  Hakoyeb  Square,  against  McCank 


and   another.  Exemption  of 

Crown,  Acn 

Stat  9  &  10  Vki.  e.  39.,  which  recited  that  CommiflsionerB  for  im-   ^^%^q 
prcmne  the  Metropolis  had  recommended  the  construction  of  a  bridse    ^r.  ^  |q 
orer  the  Tkatnes,  near  Chelsea,  and  that  the  Commissioners  of  Woods    q^  aiUm 
and  Forests  had  cansed  plans  of  the  intended  bridge  to  be  made,  which    ijw^      -^ 
had  been  approved  by  the  Commissioners  for  the  Treasury,  constituted   ^  oo»m>m*- 
the  Commissioners  of  Woods  and  Forests  a  corporation  for  the  puipoee   ^m^*^  ^  j 
of  constructing  the  bridge,  and  empowered  them  to  obtain  a  loan  uom    p^J^  T^ild 
the  Commissioners  for  issuing  Exchequer  Bills  for  Public  Works,  the   f*^^  JSuua-^ 
repa^ent  to  be  secured  by  an  assignment  of  the  toUs  which  the  Com*    ^9'* 
missioners  of  Woods  and  Forests  were  authorized  to  tidce.    The  tolls 
were  to  be  applied  in  payment  of  all  enenses  of  the  management  and 
collection  of  the  tolls,  in  maintaining  the  bridse,  and  in  repayment  of 
all  advances  and  expenses  made  or  paid  for  out  oi  the  Consolidated  Fund. 
The  bridge  was  constructed  and  Tested  in  the  Commissioners  of  Woods 
and  Forests,  and  by  stat.  14  &  15  Vict,  c.  42.  in  the  Commissioners  of 
WorlLs  and  Public  Buildings,  to  whom  their  duties  and  powers  were 
tnuDsfened ;  and  the  tolls  taken  exceeded  the  cost  of  maintaining  the 
bridge.    By  stat.  21  &  22  Viet,  c,  66.  s.  2.,  when  the  sum  borrowed 
from  the  Consolidated  Fund  should  be  paid  oflT,  no  toll  was  to  be  taken 
for  foot  passengers.    Held,  by  the  Queen's  Bench  and  affirmed  by  the 
Exchequer  Chamber,  that  the  occupation  of  the  bridge  was  in  the  Com- 
missioners of  Works  and  Public  Buildings  as  seirants  of  the  Crown,  or 
at  least  in  consimili  casd,  and  therefore  they  were  not  rateable  to  the 
poor  rate. 

1^'ANDAMUS  to  the  defendants,  two  justices  for  the 
county  of  Middlesex*  The  writ  recited  that  by 
stat.  9  &  10  Vict  c.  39.  it  was  recited  that  the  Commis- 
sioners appointed  to  inquire  into  and  consider  the  most 
effectual  means  of  improving  the  Metropolis  and  of  pro- 
viding increased  facilities  of  communication  between  the 
same,  did,  by  their  report  made  on  the  2drd  July,  1845, 
recommend  the  construction  of  a  suspension  bridge 
across  the  river  Thames  between  Battersea  and  Vauxhall 
Bridges,  firom  a  point  near  Chelsea  Hospital,  on  the 
north  side,  to  a  point  near  the  public  house  called  The 
Bed  House,  on  the  south  side, 'and  that  the  Commis- 
sioners of  Woods,  Forests,  Land  Revenues,  Works  and 

VOL.  IX.  D  B.  jc  s. 
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1868.  Buildings  had  caused  surveys,  plans  and  designs  to  be 
The  QusBH  ni&de  of  the  intended  bridge  and  the  approaches  thereto, 
Mcclirir  ^^^  ^^^^  ^^^^  surveys,  plans  and  designs  had  been 
approved  by  the  Commissioners  of  the  Treasury ;  that 
by  sect  1  the  Commissioners  of  Woods,  Forests,  Land 
Bevenues,  Works  and  Buildings  for  the  time  being 
were  constituted  a  corporation  by  the  name  and  style  of 
"  The  Commissioners  of  Her  Majesty's  Woods,  Forests, 
Land  Bevenues,  Works,  and  Buildings,"  in  order  to 
enable  them  to  execute  and  carry  into  effect  the  several 
powers  and  purposes  of  that  Act ;  that  by  sect.  2  the 
Lord  High  Treasurer,  or  the  Commissioners  for  executing 
that  office,  were  empowered  for  the  purposes  of  that 
Act  to  authorize  the  Commissioners  for  issuing  Exche- 
quer Bills  for  Public  Works  to  advance  and  lend  to  the 
Commissioners  for  executing  that  Act  any  sum  or  sums 
of  money  in  Exchequer  bills  not  exceeding  in  the 
whole  the  sum  of  120,000/.,  the  repayment  of  those 
advances  to  be  secured  by  an  assignment  of  the  toUs  of 
the  bridge  thereinafter  authorized  to  be  taken,  &;c. ;  that 
by  sect.  8  the  Commissioners  for  executing  the  Act 
were,  upon  certain  terms  and  under  certain  conditions 
therein  stated,  empowered  to  construct  and  complete  a 
bridge  across  the  river  Thames  at  the  place  and  from 
and  to  the  respective  points  before  mentioned,  with 
convenient  approaches  thereto,  together  with  convenient 
piers,  stairs,  hards  and  landing  places,  according  to  the 
surveys,  plans  and  designs,  and  the  bridge,  together  with 
the  approaches  thereto,  was  to  be  kept  in  repair  by  the 
Commissioners  for  executing  that  Act  out  of  the  tolls 
and  other  moneys  coming  to  them  under  the  Act;  that 
they  were  empowered  by  sect.  9  to  appoint  clerks  and 
other  officers,  &c. ;  and  by  sect.  69  to  erect  toll  gates  on 
the  bridge  and  toll  houses  near  the  same,  and  to  take  and 
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demand  tolls  at  such  gates  for  any  foot  passenger,  or  any       1868. 
horse,  nrnle,  ase,  or  other  beast,  or  any  coach,  waggon,    ThcQusis 
cart,  or  other  vehicle;  that  by  sect  112  all  toUs  receiyed      moc'ajw 
by  virtne  of  that  Act  were  to  be  applied  by  the  Commis^ 
sioners  for  executing  the  same  in  payment  of  all  expenses 
of  the  management  and  collection  of  the  tolls,  and  in 
the  next  place  in  keeping   and  maintaining,  amongst 
other  structural  works  and  improvements,  the  bridge, 
and  in  the  next  place  in  payment  of  all  advances,  costs 
and  other  expenses  made  or  paid  for  by  the  State  out  of 
the  Consolidated  Fund  or  otherwise  in  and  towards  the 
works  and  improvements  thereby  authorized  to  be  made, 
and  the  surplus,  if  any,  to  form  a  fund  for  such  Metro- 
politan improvements  as  the  Legislature  should  deter- 
mine ;  that  by  stat.  9  &  10  Vict.  e.  83.  s.  I.  the  Com- 
missioners  for  the  Issue  of  Loans  for  Public  Works  and 
Fislieries,  &;c.,  for  the  time  being,  were  empowered  to 
make  loans  to  the  Commissioners  of  Woods,  Forests, 
Land  Revenues,  Works  and  Buildings  for  the  time 
being,  and  ako  to  the  Commissioners  (who  were  incor- 
porated by  several  Acts  for  effecting  improvements  in 
the  Metropolis)  in  money  in  lieu  of  Exchequer  bills ; 
that  by  stat.  14  &  15  Fict  e.  42.  s.  22.  the  duties,  rights 
and  powers  of  the  Commissioners  of  Woods,  Forests, 
Land  Bevenues,  Works  and  Buildings  were  vested  in 
the  Commissioners  of  Works  and  Public  Buildings,  who 
were  constituted  a  corporation  by  the  name  of  ''  The 
Commissioners  of  Her  Majesty's  Works  and   Public 
Buildings'' ;  and  by  sect.  27  all  the  lands,  tenements, 
hereditaments  and  property  which  at  the  commencement 
of  that  Act  were  vested  in  the  Commissioners  of  Woods, 
Forests,  Land  Revenues,  Works  and  Buildings,  under 
or  for  the  purposes  of  stat.  9  &  10  yict  c.  89.;  were 

D  2 
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1868.       vested  in   the  Commissioners   of  Works   and   Public 
The  QuKsir     Buildings ;  that  by  stat  21  &  22  Vict.  c.  66.  it  was 
MoCahv      recited  that    the    Commissioners  for    carrying    stat. 
9  &  10  VtcL  c.  89.  into  execution  had  borrowed  upon 
certain    securities    from  the  Commissioners    for   the 
Issue  of  Loans  for  Public  Works  and  Fisheries^  &c,,  the 
snm  of  80,000/1  for  the  purpose  of  executing  the  works 
by  that  Act  authorized,  which,  together  with  interest 
thereon,  was  still  due  on  the  81st  March,  1858,  and 
that  by  sect.  1  so  much  of  stat.  9  &  10  Vict  c.  89.  as 
directed  that  the  surplus,  if  any,  of  the  money  arising 
from  tolls  by  that  Act   authorized  to  be  taken,  &c., 
should  form  a  fund  for  Metropolitan  improvements,  was 
repealed ;  and  by  sect.  2  when  the  sum  of  80,000/.  and 
interest  should  have  been  paid  off  no  toll  was  to  be 
taken  for  foot  passengers  passing  over  Chehea  Bridge, 
The  writ  further  recited  that  under  and  by  virtue  of 
the  Acts  before  mentioned  the  bridge  had  been  con- 
structed and  completed,  with  convenient  approaches, 
piers,  stairs,  hards  and  landing  places,  according  to  the 
surveys,  plans   and  designs,  and  was  opened  to  the 
public;  and  toll  gates  had  been  erected  and  were  still 
maintained  on  the  bridge,  and  toUs  were  taken  for  and 
in  respect  of  pedestrian  and  other  traffic  over  the  bridge ; 
and  those  tolls,  at  the  time  of  the  making  of  the  rate 
after  mentioned,  exceeded  in  amount  and  always  had 
exceeded  the  costs  and  expenses  of  keeping  and  main* 
tainiug  the  bridge  and  incidental  thereto.    And  that 
the  moneys  received  and  taken  under  and  by  virtue  of 
those  Acts  at  the  time  of  making  the  rate  exceeded  and 
have  always  exceeded  in  the  aggregate  the  costs  and 
expenses  of  keeping  and  maintaining  the  works  and 
improvements  done  and  made  under  and  in  pursuance 
of  the  powers  and  provisions  of  those  Acts.     And  the 
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bridge  and  approaches^  and  other  works  connected  there*       1868. 
with  and  appurtenant  thereto,  on  the  completion  thereof,    The  Quskx 
became  vested  in  and  had  ever  since  been  in  the  posses-      mcGajut 
sion  and  under  the  controul  and  management  of  the 
Commissioners  of  Works  and  Public  Buildings  in  their 
corporate   capacity  under  and  by  virtue  and  for   the 
purposes  of  those  Acts.     That  the  Commissioners  of 
Works  and  Public  Buildings  in  their  corporate  capacity 
were  under  and  by  virtue  of  those  Acts,  and  not  other- 
wise, beneficial  occupiers  of  the  bridge  and  works  ap- 
purtenant thereto,  and  as  such  occupiers  were  liable  to 
be  rated  to  the  relief  of  the  poor  and  for  other  purposes 
of  the  parish  of  SL  George^  Hanover  Square,  in  the 
county  of   Middlesex.    That   part  of  the  bridge  and 
approaches  is  situate  within  the  parish  of  SL  George, 
Hanover   Square.    That  by  virtue  of  a  local  paving 
and  lighting  Act,  7  G.  4.  c.  cxxL  ss,  58.  71.,  and  The 
Metropolis  Management  Act,  1855, 18  &  19  Vict.  c.  120., 
the  vestry  of  the  parish  of  St.  George,  Hanover  Square, 
which  was  incorporated  by  stat  18  &  19  Vict.  c.  120. 
s.  42.,  on  the  29th  March,  1866,  made  a  rate  for 
the  relief  of  the  poor  and  other  purposes,  by  which 
rate  the  Commissioners  of  Works  and  Public  Build- 
ings were  assessed  as  occupiers  of  the  bridge  at  the 
sum  of  135/.  8t.  4d.,  in  respect  of  so  much  of  the 
bridge  as  is  within  that  parish ;  and  that  payment  of 
101/.  Ws.  3d.,  being  the  proportion  of  the  rate  due  and 
unpaid,  had  been  demanded  and  payment  refused ;  and 
that  on  a  summons  for  non-payment  the  defendants 
refused  to  issue  their  warrant.    The  writ  then  com- 
manded them  to  issue  their  warrant  to  levy  by  distress 
and  sale  of  the  goods  and  chattels  of  the  Commis- 
sioners of  Works  and  FubUc  Buildings  the  sum  of 
lOlL  Us.  3d. 
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1868.  Beturn.     That  the  CommissionerB  of   Works    and 

The  QussR  Public  Buildings  were  appointed  and  constituted  under, 
HcCahv.  ^^^  ^^  ^^^^'  rights,  powers,  duties,  liabilities,  interests, 
exemptions  and  privileges  in  reference  to  the  bridge  and 
works  were  conferred  and  imposed  upon  them  by,  the 
several  Acts  of  Parliament  in  the  writ  mentioned,  and 
that  save  and  except  and  in  so  far  as  the  Commissioners 
were,  if  at  all,  in  possession  or  occupation  of  the  bridge 
and  works  under  or  by  virtue  of  the  several  Acts,  or 
by  virtue  of  those  Acts  liable,  if  at  all,  to  be  rated  in 
respect  thereof,  the  Commissioners  never  were  in  pos- 
session or  occupation  of  the  bridge  and  works,  nor  had 
they  beneficial  occupation  or  other  occupation  of  the 
bridge  or  works,  nor  were  they  liable  to  be  rated  in 
respect  thereof;  that,  towards  the  erection  of  the  bridge 
and  execution  of  the  other  works  in  stat.  9  &  10  VicL 
e.  39.,  Parliament  made  free  or  net  grants  from  the 
Consolidated  Fund  of  the  United  Kingdom  to  the 
amount  of  127,149/.  5s.  2d.,  and  authorized  loans  by 
the  Commissioners  for  issuing  Exchequer  bills  for  public 
works  not  exceeding  120,000/.,  at  interest  not  exceeding 
4  per  cent  per  annum,  and  that  of  the  sum  of  80,000/. 
borrowed  under  the  authority  as  within  and  in  stat. 
21  &  22  Vict  c.  66.  mentioned  not  more  than  18,500/. 
had  been  repaid  at  the  time  of  making  the  rate,  and 
that  towards  the  repayment  of  that  sum  not  more  than 
2500/.  had  been  received  from  the  tolls  and  proceeds  of 
the  bridge ;  and  thereupon  it  was  submitted,  on  behalf 
of  the  Commissioners  of  Works  and  Public  Buildings, 
and  the  defendants  adjudged  and  determined,  that  the 
Commissioners  were  not  liable  to  be  rated  as  occupiers 
of  the  bridge  and  works. 
Demurrer,  and  joinder. 
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This  caae  was  argued  and  decided  in  the  Queen's        1868. 
Bench  on  January  18th.  The  Quhh 


T. 

McCaxii. 


Keane  {StreeUn  with  him),  for  the  prosecution. — The 
effect  of  Stat.  9  &  10  Vict,  e.  89.  is  to  make  certain  per- 
sons who  are  the  servants  of  the  Crown  a  corporation 
for  the  purposes  of  that  Act,  among  which  is  the  building 
of  Ckehea  Bridge.    The  Commissioners  of  Woods  and 
Forests  were  named  in  the  Act  because  it  was  con- 
yenient  that  the  persons  empowered  to  cany  it  out 
should  be  a  corporation,  and  in  carrying  it  out  they 
ceased  to  be  servants  of  the  Crown  and  were  mere 
trustees.      They  are    owners  of  the    bridge,  landing 
places,  and  so  much   of  the  soil  as  is  necessary  for 
maintaining  the  bridge  (he  referred  to  sects.  12,  59,  68, 
106,  111)9  and  therefore  the  case  is  within  The  Meruy 
Dock$  and  Harbour  Board  Trustees  v.    Cameron,  and 
Jones  v.  The  Mersey  Docks  and  Harbour  Board  Trus- 
tees {a),  where  Lord  Chebnrford  said,  p.  521,  ''Under 
the  words  of  the  43rd  Elizabeth,  every  occupier  of  a 
tenement  yielding  profit,  is  within  the  rating  clause  of 
the  statute^  although  the  tenement  be  a  public*  work  for 
the  general  good  of  the  realm,  and  the  profit  be  directed 
to  be  applied  exclusively  to  its  maintenance/'  and 
Lord  Cranworthf  p.  508,  "  To  avoid  all  misconception  I 
wish  to  add  that  there  are  certain  cases  to  which  the 
observations  I  have  made  do  not  apply.    The  Crown 
not  being  named  is  not  bound  by  the  Act.    It  follows, 
therefore,  that  lands  or  houses  occupied  by  the  Crown 
or  by  servants  of  the  Crown  for  the  purposes  of  the 
Crown  are  not  liable  to  be  rated.''    But  according  to 
sect.  115  this  bridge  is  not  erected  entirely  out  of  public 
money ;  and,  if  it  were,  it  is  not  erected  for  the  pur- 

(a)  llif.Z,.  0.443 
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1868.  poses  of  the  Crown  but  for  the  convenience  of  a  portion 
The  QusxH  ^^  ^^®  inhabitants  of  Middlesex  and  Surrey,  [Black-- 
McOuiir  ^^^'^  '^'  ^^^  ^  ^  much  in  the  occupation  of  the  Crown 
as  a  farm  would  be  which  the  Crown  purchased  and 
added  to  Windsor  Park.  Lush  J.  The  rate  if  levied 
would  be  paid  out  of  the  sum  raised  by  the  public 
taxes.  'Blackburn  J.  And  therefore  would  intercept 
money  which  would  otherwise  go  into  the  purse  of  the 
nation.]  [He  cited  Reg,  v.  Lady  Emily  Pansonby  {a)y 
Reg,  V.  Sir  Martin  Shee  (b),  De  la  Beche  and  others,  appts.^ 
The  Vestrymen  of  St,  James,  Westminster,  respts.(c).] 

The  Attorney  General,  Sir  J.  B.  Karslake  {APMahon 
with  him)^  for  the  defendants,  was  not  called  upon. 

Blackburn  J.  The  principle  which  governs  this  case 
is  very  plain.  Since  the  decision  in  the  Mersey  Docks 
Cases  (d)  every  occupier  of  property  from  which  profit 
is  derived  is  rateable  in  respect  of  it  without  regard  to 
the  purposes  to  which  the  profits  are  appropriated,  but 
there  is  an  exception  of  the  Crown,  the  Crown  not 
being  nfentioned  in  stat  43  EL  c.  2.  Therefore  if 
property  is  occupied  by  the  Crown  or  by  some  person  as 
servant  of  or  trustee  for  the  Crown  there  is  to  be  no  rate 
on  the  occupier ;  as  in  Lord  Amherst  v.  Lord  Sommers  (e), 
where  a  servant  of  the  Crown  took  a  lease  of  premises 
to  be  used  as  barracks.  That  principle,  so  far  from 
being  overthrown  in  the  Mersey  Docks  Cases  {d),  was 
affirmed.  The  opinion  of  the  majority  of  the  Judges  in 
that  case  was  drafted  by  me,  and  the  language  of  the  pas- 
sage which  I  am  about  to  read  was  partially  altered  to 

(a)  3  Q.  B.  14.  {b)  4  Q.  B.  2. 

(c)  4Ja#A385.  (rf)  11  H.L.a^i3. 

(e)  2  r.  R.  372. 
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meet  the  views  of  the  other  Judges^  so  that  it  does  not  1868. 
merely  theoretically  but  practically  represent  the  opinion  The  Qubsx" 
of  the  Judges.  After  stating,  p.  464,  that  **  where  a  lease  Hcclmr 
of  private  property  is  taken  in  the  name  of  a  subject, 
but  the  occupation  is  by  the  Sovereign  or  her  servants 
on  her  behalf,  the  occupation  being  thart  of  Her  Majesty, 
no  rate  can  be  imposed,''  the  opinion  proceeds,  "  So  far 
the  ground  of  exemption  is  perfectly  intelligible,  but  it 
has  been  carried  a  good  deal  farther,  and  applied  to 
many  cases  in  which  it  can  scarcely  be  said  that  the 
Sovereign  or  the  servants  of  the  Sovereign  are  in  occu- 
pation. '  Long  series  of  cases  have  established  that 
where  property  is  occupied  for  the  purposes  of  the 
government  of  the  country,  including  under  that  head 
the  police,  and  the  administration  of  justice,  no  one  is 
rateable  in  respect  of  such  occupation.  And  this  applies 
not  only  to  property  occupied  for  such  purposes  by  the 
servants  of  the  great  departments  of  state,  such  as  the 
Post  Office,  the  Horse  Ouards,  or  the  Admiralty,  in  all 
which  cases  the  occupiers  might  strictly  be  called  the 
servants  of  the  Crown;  but  also  to  property  occupied 
by  local  police ;  to  county  buildings  occupied  for  the 
Assizes,  and  for  the  Judges'  lodgings;  or  occupied  as  a 
County  Court;  or  for  a  jail.  In  these  latter  cases 
it  is  difficult  to  maintain  that  the  occupants  are, 
strictly  speaking,  servants  of  the  Sovereign,  so  as  to 
make  the  occupation  that  of  Her  Majesty;  but  the 
purposes  are  all  public  purposes,  of  that  kind  which,  by 
the  constitution  of  this  country,  fall  within  the  province 
of  Government,  and  are  committed  to  the  Sovereign, 
so  that  the  occupiers,  though  not  perhaps  strictly  ser- 
vants of  the  Sovereign,  might  be  considered  tit  consimili 
eaiL  And  the  decisions  are  uniform,  and  were  not 
disputed  at  the  bar,  that  the  exemption  applies  so  far." 


42  [exch.  ch.  trinity  vacation.] 

1868.       This  exposition  of  the  law  is  perfectly  right.   Mr.  Keane*% 
The  QuKXR    argument  is,  that  where  property  is  held  for  Grovemment 
MoGahn.      purposes  such  as,  to  use  the  old  language,  spectant 
r^em,  the  occupation  is  treated  as  if  it  were  the  actual 
occupation  by  the  servants  of  the  Crown;   and  if  the 
purposes  are  not  those  which  primfi  facie  are  Goyemment 
purposes  the  property  is  rateable.     But  that  is  not 
borne  out  either  by  the  Mertey  Docks  Cases  (a),  or  the 
previous  decisions.  ;  The  whole  scheme  of  stat.  9  &  10 
Vict  c,  89.,  which  was  for  a  purpose  in  its  nature  local  or 
private,  and  not  one  of  those  quae  spectant  regem,  is 
that  the  undertaking  is  to  be  carried  out,  not  by  private 
enterprise  or  a  private  body,  but  by  the  Government 
and  by  a  charge  on  the  Consolidated  Fund.     The  Com- 
missioners pf  Works  and  Buildings  are  constituted  a 
special  corporation  for  the  purpose,  and  invested  with 
powers  to  raise  money  by  taking  tolls  which,  no  doubt, 
would  make  the  occupation  primS;  facie  beneficial,  but 
these  powers  are  solely  and  exclusively  for  maintaining 
the   bridge  and  repaying   the  advances  made  by  the 
Oovemment,  and  the  surplus,  if  any,  is  to  form  a  fund 
for  such  Metropolitan  improvements  as  the  Legislature 
may  direct.    That  indeed  was  very  unnecessary,  because 
it  might  have  been  so  applied  without  any  express  sanc- 
tion irom  the  Legislature,  and  it  has  been  repealed. 
Should   there  be  any  surplus  arising  from   the  tolls, 
it   will  be  held  by   the  Commissioners  not   for  their 
own  benefit  but  in  trust  for  the  Consolidated  Fund. 
Consequently  the   occupation    of  the  Commissioners, 
though  not  for  Government  purposes,  is  de  facto  an 
occupation  by  them  as  servants  of  the  Crown;  or  at 
least  in  consimili  casiL     It  is  like  an  occupation  which 
the  Sovereign  has  of  his  private  estates.    This  is  not 

(a)  11  H.  L.  a  443. 
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new  law,  but  was  laid  down  in  De  la  Beche  and  others,        1868. 
apptSv  Vestrymen  of  St.  James,  Westminster,  respts.  (a).    The  QubbjT' 


Mellor  J.  When  the  Mersey  Docks  Cases  (6)  were 
before  the  Honse  of  Lords  Byles  J.  dissented  from  the 
other  Judges^  which  made  it  the  more  important  that 
aocoracy  shonld  be  attained  in  the  opinion  expressed  by 
the  majority.  I  joined  in  the  opinion  delivered  by  my 
brother  Blackbumt  and  it  underwent  considerable  discus- 
sion among  the  Judges.  They  intended  to  interfere 
with  the  previous  cases  only  so  far  as  to  hold  that, 
where  the  occupation  of  property  is  beneficial  although 
the  profit  is  ultimately  appropriated  to  charitable  or 
other  public  objects,  still  the  property  is  rateable  because 
it  does  not  derive  exemption  in  virtue  of  the  principle 
which  governs  the  construction  of  stat.  43  JS?.  c.  2*,  viz., 
that  the  Crown  not  being  named  in  it  is  not  bound  by  it. 
This  bridge  is  de  facto  occupied  by  the  servants  of  the 
Crown,  who  for  the  purpose  of  its  erection  were  created 
a  corporation;  and  though  the  object  is  local  and 
private,  being  for  the  benefit  of  a  particular  district,  it  is 
built  with  the  funds  of  the  Crown,  the  tolls  are  applied 
to  the  repayment  of  the  advances,  and  the  surplus,  if 
any,  is  to  go  back  to  the  Consolidated  Fund. 

LvsH  J.  Every  ailment  of  Mr.  Keane  would 
equally  apply  to  make  the  Post  Ofiice  and  every  other 
national  establishment  rateable. 

Blackburn  J.  In  deciding  that  the  return  is  suffi- 
cient we  do  not  infringe  the  rule  that  the  justices,  in 
issuing  their  warrant  to  enforce  a  poor  rate,  are  per- 
forming a  ministerial  act,  and  that,  upon  an  application 

{a)  4tE.^B.  385.  (b)  11  H,  L.  C.  443. 


V. 

HcCAsir. 
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1868.        ^^  them  for  that  purpose^  an  objection  cannot  be  set  up 

Q which  might  be  taken  on  appeal  against  the  rate  (a). 

▼•  Here  was  no  jurisdiction  to  make  the  rate^  and  therefore 

the  case  is  within  the  principle  of  Milward  v.  Caffin{h), 
The  mandamus  was  a  convenient  course  for  raising  the 
question  and  obtaining  the  opinion  of  a  Court  of  error 
if  the  parties  should  be  so  advised. 

Judgment  for  the  defendants. 


Error  having  been  brought  on  this  judgment  the  case 
was  now  argued ;  before  Kelly  C.  B.,  Btles  and  Smith 
JJ.,  and  Bramwell  and  Channell  BB. 

Keane  {Streeten  with  him),  for  the  prosecution,  con- 
tended that  there  was  nothing  in  the  case  to  shew  that 
this  property  was  not  rateable.  [He  referred  to  The 
Mersey  Docks  and  Harbour  Board  Trustees  v.  Cameron 
and  Jones  v.  The  Mersey  Docks  and  Harbour  Board 
Trustees  (c),  Lard  Amherst  v.  Lord  Sommers  (rf),  Bex  v. 
Hurdis  («),  EckersaU  v.  Briggs  (/),  The  Governor,  ^e,, 
of  the  Bristol  Poor  v.  Wait  (g\  Beg.  v.  The  Guardians 
of  the  WaUmgford  Union  (A),  Beg.  v.  Tempk  (t),  De  la 
Beche  and  others,  appts.,  The  Vestrymen  of  St.  James^ 
Westminster,  respts.  {j\  Beg,  v.  The  Inhabitants  of 
Sherford  {k),  Beg.  v.  The  Inhabitants  of  SL  Martin, 
Leicester  (Q.] 

(a)  See  Seff,  v.  T%€  Justices  of  Kingston  upon  TTUtmss,  E,  B.  i  E, 
256.    Ex pafUMay,2B.i  8.^31^.4^, 

{h)  2  W.  Bl  1330.  (c)  11  EL  L.  C.  4^. 

(d)  2  r.  S.  372.  ($)  3  T.  S.  497. 

(/)4r.  5.6.  iff)  6A.^E.l, 

(A)  10^.  #  E.  260.  (f)  2  ^  #  B.  160. 

O)  4  ^.  #  A  385.  (*)  8  A  #  A  696. 

(0  8  A  #  5.  636. 
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TAe  Attorney  General ,  Sir  J.  B.  Kanlahe  (M'Mahan        1868. 
with  him),  for  the  defendants,  was  not  called  on.  The  Qvish 


Eblly  C.  B.     In  this  case  a  rate  was  made  in  respect 
of  a  bridge  on  a  body  of  Commissioners  who  under 
certain  Acts  of  Parliament  are  constituted  a  corporation 
for  the  purpose  of  constructing  and  keeping  it  up.    It 
appears  that  certain  other  Commissioners  had  reported 
to  the  Crown  in  favour  of  constructing  a  bridge  on  the 
spot  in  question,  whereupon  a  statute  was  passed  autho- 
rizing the  Commissioners  by  means  of  funds  to  be  pro- 
vided by  the  Crown  to  construct  the  bridge  and  to  receive 
the  tolls  on  the  same,  which  were  in  the  first  instance  to 
be  applied  in  payment  of  all  expenses  connected  with  the 
works,  and  in  the  next  place  in  repayment  of  advances 
made  by  the  State,  the  surplus,  if  any,  to  be  applied  for 
a  particular  specified  purpose.     The  question  is,  whether 
the  Commissioners  are  rateable  with  respect  to  these 
tolls.    I  ihink  they  are  not,  and  on  this  plain  ground, 
that  the  occupation  of  this  bridge  is  not  a  beneficial 
occupation — it  is  not  an  occupation  by  any  individual  or 
body  of  persons  either  for  private  or  public  purposes, 
but  it  is  an  occupation  by  the  Crown,  or  by  a  depart- 
ment of  the  Oovemment  as  representing  the  Crown,  for 
the  service  of  the  Crown.     This  is  the  exception  to  the 
liability  to  being  rated  which  was  specially  made  in  the 
j  udgment  of  the  House  of  Lords  in  the  cases  of  The  Mersey 
Docks  and  Harbour  Board  Trustees  v.  Cameron  and  Jones 
V.  The  Mersey  Docks  and  Harbour  Board  Trustees  (a). 
It  is  the  same  as  if  this  had  been  a  matter  relating  to 
the  navy,  in  which  case  the  Board  of  Admiralty  would 
not  have  been  rateable,  or  relating  to  trade,  in  which  case 
the  Board  of  Trade  would  not  have  been  rateable.    Here 

(a)  11  jy.i.  C.443. 


T. 

McCanh. 
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1868. 
The  QuxiH 

V. 

MoCask. 


the  matter  is  committed  to  the  hands  of  that  depart- 
ment of  the  Government  which  contracts  for  the  execu- 
tion of  works  connected  with  the  land  or  other  property 
of  the  Crown,  viz.,  the  Commissioners  of  Woods  and 
Forests,  who  for  that  reason  and  that  reason  only  are 
made  a  corporation.  They  enter  into  occupation  and 
construct  the  bridge  in  question,  and  under  the  statute 
are  entitled  to  receive  certain  tolls.  In  what  character 
and  on  whose  behalf  do  they  occupy  ?  Certainly  not  on 
their  own  account,  but  simply  because  they  are  that 
department  of  the  Government  to  whom  the  execution 
of  such  works  is  committed. 

When  we  look  at  the  form  of  this  case  it  may  be 
observed  that  it  is  a  mandamus  to  justices  of  the  peace 
to  issue  their  warrant  to  enforce  the  rate  by  distress 
and  sale  of  the  goods  and  chattels  of  the  Commissioners. 
These  Commissioners  do  not  and  they  cannot  possess 
goods  or  chattds  to  the  value  of  Is,  except  as  belonging 
to  the  Crown.  Under  these  circumstances  we^are  asked 
to  direct  the  justices  to  seize  the  property  of  the  Crown. 


The  rest  of  the  Court  concurring, 


Judgment  affirmed. 


Saturday^ 
January  18th. 

Merchant 
Shipping  Aci^ 
1854,  17  &  18 
Vict.  c.  104. 
W.267. 526(1). 
Enticing  sea- 
man to  desert. 
Limitation  oj 
time  for  pro- 
ceeding, 
Non-obser- 
vance  of  for- 
maliiies. 


Austin,  appellant,  Olsen,  respondent. 

The  Merchant  Shipping  Act,  1854,  17  &  18  Vict.  c.  104.,  sect  257, 
imposes  a  penalt]^  for  persuading  or  attempting  to  persuade  any  seaman 
to  desert  from  ms  ship :  by  sect  525  ( 1 )  no  conviction  for  any  offence 
shall  be  made  in  any  summary  proceeding  "  unless  such  proceeding  is 
commenced  within  six  months  after  the  commission  of  the  o^nce ;  or 
if  both  or  either  of  the  parties  to  such  proceeding  happen  during  such 
time  to  be  out  of  the  United  Kingdom,  unless  the  same  is  commenced 
within  two  months  after  they  both  first  happen  to  arrive  or  to  be  at  one 
time  within  the  same."    Held, 

1.  That  "parties  to  such  proceeding^'  meant  the  person  committing 
the  offence  and  the  person  aggrieved,  and  that  if  either  left  the  United 
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Kingdom  dniiiig  the  six  months,  an  information  might  be  laid  within  18G8. 

two  months  after  his  return  and  both  parties  were  at  one  time  within   ' 

the  United  Kingdom,  Austik 

2.  That  the  offence  in  sect.  257  might  be  committed  where  the  seaman  ^^ 

is  colonrabhr  bonnd  by  the  agreement,  though  all  the  formalities  required  OtsSH. 
bj  sect.  150  in  the  engagement  of  the  seaman  had  not  been  observed* 

/^ASE  stated  by  justices  under  stat.  20  &  21  Vict. 
c.  48. 

On  the  19th  November^  1866,  the  appellant^  a  licensed 
shipping  agent  at  Cardiff^  was  convicted  by  two  justices 
there  on  an  information  under  The  Merchant  Shipping 
Act,  1854,  17  &  18  Vict.  e.  104.  s.  257.,  charging  that 
he  unlawfully  attempted  to  persuade  the  respondent,  a 
seaman  lawfully  engaged  to  serve  on  board  a  British  ship 
called  the  England s  Rose,  to  neglect  to  join  his  ship. 

On  the  4th  AprHj  1866,  the  respondent  signed  an 
agreement  at  the  office  of  a  ship  broker  at  Cardiff  to 
serve  as  a  seaman  on  board  that  ship  as  a  substitute  for 
one  of  her  crew,  who  had  deserted.  Shortly  afterwards, 
abont  5  o'clock  in  the  afternoon  of  the  same  day,  the 
respondent  was  asked  by  the  appellant  to  join  a  ship 
called  iheEtta.  He  refused,  stating  that  he  had  shipped 
in  the  England^s  Rase.  The  appellant  repeated  his 
request  but  without  success,  and  the  respondent  sailed 
the  next  morning,  but  at  what  exact  time  the  evidence 
did  not  shew.  He  returned  to  England  at  the  end  of 
October,  1866,  having  been  continually  absent  since  he 
sailed  from  Cardiff  on  the  5th  April 

The  information  was  laid  on  the  14th  November,  1866. 

At  the  hearing  the  appellant  took  the  preliminary 
objection  that  the  information  was  not  laid  in  due  time, 
inasmuch  as  the  respondent,  one  of  the  parties,  was  at 
the  time  of  the  commission  of  the  offence,  and  for  some 
time  after,  not  out  of  the  United  Kingdom,  and  ought 
therefore  to  have  commenced  his  proceedings  within  six 
months  from  the  4th  April  in  pursuance  of  sect.  525. 


48  HILARY  TERM. 

1868.  The  justices  considered  that  as  the  respondent  could 


AuBTiH  not  have  stayed  in  this  country  to  institute  his  proceed- 
Olsev.  ings  without  in  some  way  more  or  less  disadvantageous 
to  him  putting  an  end  to  his  contract  to  serve  in  the 
England's  Rose^  and,  considering  that,  except  for  a  very 
short  time,  probably  not  so  much  as  twenty-four  hours, 
he  was  actually  out  of  the  United  Kingdom  for  the  whole 
period  of  six  months,  the  case  might  be  held  to  be 
within  the  last  clause  of  sect.  525,  and  consequently  that 
the  information  being  laid  within  the  allowed  period  of 
two  months  was  in  time. 

It  was  also  contended  that  the  respondent  was  not  a 
seaman  lawfully  engaged  to  serve  as  a  substitute  in 
the  England's  Rose  within  the  meaning  of  sects.  243 
and  257 ;  that,  it  being  impracticable,  as  was  shewn,  to 
engage  the  respondent  before  the  Superintendent  of 
Mercantile  Marine  or  his  deputy,  the  agreement  should 
have  been  read  over  and  explained  to  him  as  well  as 
signed  in  the  presence  of  an  attesting  witness  in  pur- 
suance of  sect.  160  (4).  The  signing  was  proved,  but 
there  was  no  evidence  of  the  reading  and  explaining  (a). 
The  justices  presumed  the  latter  formality  to  have 
been  observed,  and  held  that  the  agreement  was  lawfully 
made. 

By  The  Merchant  Shipping  Act,  1854,  17  &  18  Vict 
c.  104.  s.  150.,  **  In  the  case  of  all  foreign  going  ships, 
in  whatever  part  of  Her  Majesty's  dominions  the  same 
are  registered,  the  following  rules  shall  be  observed  with 
respect  to  agreements ;  (that  is  to  say,)" 

(a)  **  Where  a  deed  is  produced,  purportiog  to  have  been  executed  in 
due  form  bj  signing,  sealing,  and  delivery,  but  the  attesting  witnesses 
can  only  speak  to  the  fact  of  signing,  it  may  be  properly  left  to  the 
jury  to  presume  a  sealing  and  deliyeiy."  Beat  Ev,  472, 4th  ed. ;  1  Tayl. 
Ev.  159.  5th  ed. 
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"  (4.)  In  the  case  of  substitutes  engaged  in  the  place        1868. 
of  seamen  who  have  duly  signed  the  agreement,  and       austih 
whose  services  are  lost  within  twenty-four  hours  of  the       olbbx. 
ship's  putting  to  sea  by  death,  desertion,  or  other  un- 
foreseen cause,  the  engagement  shall,  when  practicable, 
be  made  before  some  shipping  master  duly  appointed 
in  the  manner  hereinbefore  specified ;  and  whenever  such 
last  mentioned  engagement  cannot  be  so  made,  the 
master  shall,  before  the  ship  puts  to  sea,  if  practicable, 
and  if  not,  as  soon  afterwards  as  possible,  cause  the 
agreement  to  be  read  over  and  explained  to  the  seamen ; 
and  the  seamen  shall  thereupon  sign  the  same  in  the 
presence  of  a  witness,  who  shall  attest  their  signatures.'' 
Sect.  243.   '*  Whenever  any  seaman  who  has  been 
lawfully  engaged  or  any  apprentice  to  the  sea  service 
commits  any  of  the  following  offences  he  shall  be  liable 
to  be  punished  summarily  as  follows ;  (that  is  to  say,/'  kc. 
By  sect  257,  **  Every  person  who  by  any  means  what- 
ever persuades  or  attempts  to  persuade  any  seaman  or 
apprentice  to  n^lect  or  refuse  to  join  or  to  proceed  to 
sea  in  or  to  desert  from  his  ship,  or  otherwise  to  absent 
himself  from  his  duty,  shall  for  each  such  offence  in 
respect  of  each  such  seaman  or  apprentice  incur  a 
penalty  not  exceeding  lOL" 

Sect.  625  (1).  ''No  conviction  for  any  offence  shall  be 
made  under  this  Act  in  any  summary  proceeding  insti- 
tuted in  the  United  ISngdom,  unless  such  proceeding  is 
commenced  within  six  months  after  the  commission  of 
the  offence ;  or  if  both  or  either  of  the  parties  to  such 
proceeding  happen  during  such  time  to  be  out  of  the 
Vniied  Kingdom,  unless  the  same  is  commenced  within 
two  months  after  they  both  first  happen  to  arrive  or  to 
be  at  one  time  within  the  same.'' 

VOL.  IX.  E  B.  &  s. 
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1668.  The  case  was  argued  first  in  Eaiter  Term,  May  8, 

^n„,a       1867,  before  Cocsbvhn  C.  J.,  Shbb  and  Ldbh  JJ.,  by 

Ouu. 

Waddtf,  for  the  appellaot. — First.  The  inforraation 
is  barred,  not  having  been  laid  within  six  months.  The 
second  clause  of  sect.  535  allows  a  farther  time  "  if  both 
or  either  of  the  parties  to  snch  proceeding  happen  during 
SQch  time  to  be  out  of  the  United  Kingdom,"  that  is, 
"  during  the  whole  of  the  six  months."  [5A«  J.  That 
cannot  be  the  meaning,  for  the  offence  is  committed 
within  the  United  IGngdom,  Luth  J.  The  meaning 
must  be  if  both  parties  are  not  practically  present  within 
the  United  Kingdom.  Suppose  the  accused  is  going 
away,  and  is  gone  before  service  of  the  summons;  or 
suppose  the  offence  committed  so  late  on  one  day,  and 
both  parties  go  away  bo  early  on  the  next,  that  a  sum- 
mons cannot  be  applied  for,  if  the  latter  clause  of  sect. 
625  (1)  does  not  apply  unless  both  are  physieallg  out  of 
the  United  Kingdom  the  offending  party  will  escape 
punishment.]  In  a  civil  action  where  the  time  of  limi- 
tation once  begins  to  run  it  does  not  stop.  {Lush  J.  That 
depends  on  the  language  of  the  statute.  Coekbum  C.  J. 
This  clause  must  have  a  reasonable  constmction  j  it 
cannot  apply  where  it  was  Impossible  to  obtain  a  sum. 
mons  on  the  day  of  the  offence.]  The  justices  have 
not  stated  that  it  was  impossible.  [Ltak  J.  I  infer 
from  the  case  as  stated  that  the  respondent  could  not 
have  stayed  long  enough  to  institute  proceediugs.] 

The  case  was  remitted  in  order  that  the  justices  might 
fiod  whether,  with  reference  to  the  times  of  the  solicita- 
tion, of  the  vessel  sailing,  and  of  the  sitting  of  magis< 
trates  to  grant  summonses,  it  was  practicable  for  the 
respondent  to  have  commenced  proceedings  before  he 
sailed. 


XXXI.  VICTORIA.  51 

The  justices  restated  the  case  by  adding  the  evidence  18G8. 
taken  before  them^  iphich  did  not  give  any  information  avvhk 
as  to  the  ime-  0^^^ 

In  Michaelmas  Term,  November  11,  an  application  by 
Waddy  that  the  case  might  be  sent  back  to  be  reheard 
was  refused. 


Waddy y  for  the  appellant. — As  to  the  first  objection. 
He  referred  to  sect  518  (8)  for  the  recovery  of  penalties, 
and  said  that  the  point  was  not  touched  by  The  Merchant 
Shipping  Amendment  Act,  1862,  25  &  26  Vict  c.  63. 

Secondly.  The  respondent  was  not  a  seaman  lawfully 
engaged  on  board  the  England^s  Rose  within  sect. 
243  (4)  of  Stat.  17  &  18  Fict.  c.  104.  [He  referred  to 
sect.  150  (4).] 

The  respondent  did  not  appear. 

Blackbubn  J.  The  objections  cannot  prevail. 

As  to  the  first.  Sect.  525  of  stat  17  &  18  Vict  c.  104. 
is  not  so  dear  and  well  worded  as  it  ought  to  be. 
[His  Lordship  read  it]  What  is  meant  by  the  words 
'^both  or  either  of  the  parties  to  such  proceeding''? 
Literally  the  complainant  or  the  person  in  whose  name 
the  information  is  laid  is  a  party  to  the  proceeding,  as 
the  right  to  inform  is  not  confined  to  the  party  aggrieved. 
But  that  construction  would  lead  to  the  gross  absurdity 
that  a  man  who  had  been  out  of  the  United  Kingdom  for 
ten  years  might  be  a  party  to  the  proceeding.  I  think 
the  word  ''parties''  must  mean  the  person  committing 
the  offence  and  the  person  aggrieved.  Here,  however, 
that  question  does  not  directly  arise,  for  the  person 
against  whom  the  offence  was  committed  is  the  party 

IS  2 
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1868.  informing.  Then  as  to  the  limitation  of  time,  which  is 
Xdstui  ^  question  of  some  importance.  If  it  happen  that  during 
Olsev  ^^^  ^^  months,  which  cannot  mean  during  the  whole  of 
the  time,  but  during  the  currency  of  the  six  months, 
either  of  the  parties  goes  out  of  the  UniUd  Kingdom,  pro- 
ceedings may  be  commenced  within  two  months  after 
the  time  when  they  both  first  happen  to  be  at  one  time 
within  the  same.  This  is  not  a  perfect  construction; 
for  in  some  cases  it  would  allow  too  long  and  in  others 
too  short  a  time ;  but  ad  ea  quae  frequentius  accidunt 
jura  adaptantur ;  and.  in  general  this  kind  of  offence 
would  be  committed  on  persons  about  to  quit  the 
United  Kingdom  shortly  after,  and  it  could  not  have  been 
intended  to  exclude  the  case  of  9  foreign  seaman  who 
was  persuaded  to  leave  his  ship  unless  he  came  back 
within  six  months,  or  the  case  of  a  seaman  who  ab- 
sconded from  his  ship  and  came  back  secretly  and  upon 
an  information  against  him  set  up  that  as  a  defence. 

As  to  the  second  objection  there  is  some  doubt 
whether  all  the  formalities  required  by  sect  150  (4) 
were  observed.  But  if  the  respondent  was  colourably 
bound  by  the  agreement,  the  offence  under  sect.  267  is 
committed  though  he  might  have  some  ground  for 
breaking  the  agreement 

Mellob  J.  As  to  the  first  point,  we  must  put  a 
reasonable  construction  on  section  625  (1),  the  language 
of  which  is  open  to  considerable  doubt;  and  that  which 
has  been  suggested  by  my  brother  Blackburn  is  such. 
When  two  persons,  he  who  solicits  and  he  who  is  soli- 
cited, are  both  in  the  United  Kingdom  for  six  months 
after  the  offence,  six  months  is  the  limit  within  which 
the  proceedings  must  be  commenced,  but  if  during  the 
six  months  either  departs  from  the  United  Kingdom,  so 
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that  proceedinga  cannot  be  taken  effectually,  then  the        1868. 
section  allows  a  farther  period  of  two  months  after  the       Avtrur 
return  of  the  absent  person  and  both  are  at  one  time       ouo. 
resident  in  the  United  Kingdom.    This  construction  will 
in  some  cases  allow  more  than  six  months  of  residence 
of  both  parties  in  the  United  Kingdom^  but  we  cannot 
help  that:   it  will  best  effectuate  the  object  of  the 
Act 

Lush  J.  There  are  difficulties  in  the  way  of  either 
construction  of  sect.  525  (1),  but  on  the  whole  the 
more  reasonable  construction  is  that  at  which  we  have 
anived.  The  statute  gives  six  months  for  instituting 
proceedings  if  the  seaman  and  the  person  to  be  pro- 
ceeded against  remain  during  that  time  in  the  United 
Kingdom,  but  if  the  period  of  six  months  is  broken  by 
the  fact  of  either  going  out  of  the  United  Kingdom  the 
section  gives  two  months  more. 

As  to  the  other  point,  it  would  lead  to  the  most 
serious  consequences  if  a  party  who  had  induced  a  sea- 
man to  break  his  engagement  could  shelter  himself  fix>m 
punishment  because  all  the  formalities  required  by  the 
statute  in  engaging  the  seaman  had  not  been  complied 
with.  The  seaman  himself  might,  if  he  chose,  be  free 
from  his  engagement,  but,  as  against  the  party  soliciting 
him  to  leave  his  ship,  it  is  perfectly  immaterial  whether 
all  those  formalities  have  been  observed. 

C!onviction  affirmed. 
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1868. 


Jm^!^iind,    Lakeman,  appellant,  Stephejnson,  respondent. 

7  #  8  Vict. 

e,  15.  s.  22.  ^y  ^**^.  7  &  8  Fifc^.  c.  15.  *.  22.,  if  any  accident  shall  occur  in  a 

Accident  in  factory  which  shall  cause  bodily  injury  to  any  person  employed  therein 

jactory  ^^  ^^^  ^  nature  as  to  prevent  him  from  returning  to  his  work  in  the 

canning  bodily  ^cto^T  before  nine  o'clock  the  following  momine,  the  occupier  of  the 

injury  and  factoiy,  &c.,  shall,  within  twenty-four  hours  of  such  absence,  send  notice 

preventing  ^  ^^  certifying  surgeon  of  the  district.    Held, 

return  to  work,  ,   ^*  ^^^  ^  returning  to  the  factory  before  9  a.m.  on  the  following  mom- 

Notice  to  cer-  ^^S  ^thout  the  capacity  to  work,  and  soon  aftersrards  leaving,  was  not 

tifying  mr-  '*  retTiming  to  work"  within  the  section. 

geon,  2.  That  eveiy  accident  causing  bodily^  iqjury,  whether  connected  with 

the  machineiy  or  not,  is  within  Uie  section. 

/^ASE  stated  bj  two  justices  of  Lancashire  under 
Stat.  20  &  21  Vict.  c.  43. 
The  respondent^  a  cotton  manufacturer^  appeared 
before  justices  on  an  information  bv  the  appellant,  one 
of  the  sub-inspectors  of  factories,  charging  that  he 
being  the  occupier  of  a  certain  factory,  the  same  being 
a  factory  within  the  true  intent  and  meaning  of  The 
Factory  Act,  7  &  8  Vict.  c.  15.,  a  certain  accident  did 
then  and  there  occur  in  such  factory  which  caused 
bodily  injury  to  a  young  person  named  Jane  Greenwood^ 
of  the  age  of  fourteen  years,  employed  therein,  which 
was  of  such  a  nature  as  to  prevent  her  from  returning 
to  her  work  in  the  factory  before  nine  o'clock  of  the 
following  morning ;  and  that  the  respondent  did  not,  nor 
in  his  absence  did  his  principal  agent,  within  twenty-four 
hours  of  the  absence  of  Jane  Greenwood,  send  a  notice 
thereof  in  writing  to  the  surgeon  appointed  to  grant 
certificates  of  age  for  the  district  in  which  the  factory 
was  situate. 


▼. 

STEPHEK60V. 
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The  respondent  was  the  occupier  of  a  cotton  factory^  1868. 
and  subject  to  all  the  provisions  of  stat.  7  &  8  Vict  lak„^, 
c.  15.  Jane  Greenwood  was  employed  in  the  factory  as 
a  weaver:  she  was  a  girl  under  the  age  of  eighteen 
years^  and  so  r^;istered  on  the  books  of  the  factory. 
On  the  21st  March,  1867,  at  half  past  five  p.  m.,  she 
was  tripped  up  by  and  fell  over  a  rope  in  the  factory 
which  for  a  practical  joke  had  been  tied  across  the 
passage  between  the  looms  by  a  nephew  of  the  respon- 
dent, who  was  employed  by  him  in  the  factory  as  a 
responsible  servant.  In  consequence  of  this  fall  over  the 
rope  Jane  Greenwood  was  injured  and  sustained  a  severe 
sprain  in  her  right  wrist  and  arm  by  her  having  fallen 
against  a  machine  in  the  £Etctory,  but  which  machine 
was  not  in  motion.  She  did  not  leave  the  &ctory  but 
remained  till  six  o'clock  in  order  to  await  the  return  of 
the  respondent  from  Manchester  to  tell  him  of  the  acci- 
dent, and  did  sa  After  the  accident,  and  until  six 
'  o'clock,  she  endeavoured  to  keep  her  looms  running, 
but  could  not  do  her  usual  quantity  of  work.  She 
returned  to  the  factory  next  morning  at  five  minutes 
past  six  o'clock,  but  she  so  returned  under  an  arrange- 
ment with  her  mother  that,  as  they  were  poor  and  could 
not  afford  the  loss  of  wages  which  would  be  consequent 
on  her  absence,  she  should  go  and  try  to  work  as  she 
was  best  able,  and  remain  there  until  her  mother  had 
lighted  her  fire  and  performed  her  domestic  duties,  when 
she  was  to  come  and  take  her  daughter's  place  and 
work  till  her  recovery,  and  thus  by  this  arrangement 
reduce  the  loss  of  wages.  The  girl  could  not  raise  her 
arm  above  her  waist  or  stretch  it  out,  and  was  obliged 
to  use  her  knee  and  mouth  and  one  hand,  with  a  slight 
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1868.  assistance  from  the  injured  hand,  for  the  purpose  of 
Lakemih  "  placing  her  cotton  "  oop"  into  the  shuttle.  Her  mother 
Stiphbhsof.  ^°^^  ^*  twenty-five  minutes  past  six  and  relieved  her, 
and  she  was  obliged  to  go  home  at  five  nunutes  after 
seven  o'clock,  having  remained  till  that  time  in  order 
that  her  mother  might  shew  the  respondent  the  state  of 
her  arm.  She  then  left,  and  put  herself  under  the  care 
of  a  surgeon,  who  put  her  arm  in  splints,  in  which  it  was 
kept  for  five  days.  She  returned  to  the  factory  after 
the  fifth  day,  but  contrary  to  the  advice  of  her  surgeon, 
and  the  bandages  were  not  removed  from  her  arm  till 
after  the  16th  ApriL 

No  notice  of  the  accident  was  sent  to  the  certifying 
surgeon  as  required  by  stat.  7  &  8  Vict  c.  16.  s.  22., 
but  the  respondent  contended  that  inasmuch  as  Jane 
Greenwood  did  actually  return  on  the  morning  of  the 
22nd  Marchy  and  as  he  saw  her  at  her  loom,  no  such 
notice  of  the  accident  was  required.  The  appellant 
contended  that  that  section  required  aU  accidents  to  be 
reported  which  prevented  the  injured  person  from  re- 
turning to  his  work.  Therefore  the  respondent  ought 
to  have  sent  notice  of  the  accident  to  the  certifying 
surgeon. 

The  justices  dismissed  the  summons  on  the  ground 
that  as  the  girl  did  actually  return  to  her  work  before 
nine  o'clock  of  the  day  following  the  injury,  no  notice 
was  required  to  have  been  sent  by  the  respondent  to  the 
certifying  surgeon.  They  were  of  opinion  that  it  was 
not  for  them  to  look  into  the  quantity  or  quality  of  the 
work,  or  whether  it  was  done  well  or  ill,  or  more  or 
less  expeditiously,  or  whether  she  continued  at  her 
work  until  breakfast  time. 
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If  tbe  justices  were  wrong  in  Laying  dismissed  the        1868. 
sammona  on  that  ground,  then  they  submitted  to  the     Lakimah  " 
Court  whether  this  accident  was  such  an  accident  as  STmmon 
was  intended  by  the  section. 

It  was  not  proved  or  alleged  that  any  arrangement 
existed  on  the  21st  March  between  the  respondent  and 
Jane  Greenwood  that  she  should  return  to  her  work 
before  nine  o*cIock  of  the  morning  of  the  following  day, 
nor  that  her  return  was  colourable  on  her  part  to  avoid 
the  necessity  for  a  notice  to  the  &ctory  surgeon. 

Stat  7  &  8  Vict.  c.  15.  s.  22.  enacts, ''  That  if  any 
accident  shall  occur  in  a  factory  which  shall  cause  any 
bodily  injury  to  any  person  employed  therein  which 
shall  have  been  of  such  a  nature  as  to  prevent  the  person 
so  injured  from  returning  to  his  work  in  the  factory 
before  nine  of  the  clock  of  the  following  morning,  the 
occupier  of  the  factory,  or  in  his  absence  his  principal 
agent,  shall,  within  twenty-four  hours  of  such  absence, 
send  a  notice  thereof  in  writing  to  the  surgeon  appointed 
to  grant  certificates  of  age  for  the  district  in  which  the 
&ctory  is  situated,  in  which  notice  the  place  of  residence 
of  the  person  injured,  or  the  place  to  which  he  may 
have  been  removed,  shall  be  stated ;  and  the  surgeon 
shall  send  a  copy  of  such  notice  to  the  sub-inspector  of 
the  district  by  the  first  post  after  the  receipt  thereof.^ 
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The  Attorney  General,  Sir  J.  B.  Karshhe  {Hannen 

with  him),  for  the  appellant. — ^First.   There  was  no 

returning  to  work  within  the  meaning  of  stat.  7  &  8 

Vu:t   c.   15.   s.  22.     \Lush  J.    The  notice    is  to  be 

sent    to    the  surgeon  ^'  within   twenty-four  hours  of 

such   absence/']     That  is,  absence  from  work  in  the 


Laxbhui 
SixPBmsMi. 


HELART  TERU. 
factory.  Here  the  girl  returned  to  the  fiictory,  but 
was  unable  to  do  her  ordinary  amouot  of  work. 
[£tuA  J.  If  the  factory  hand  ia  there,  must  the 
foreman  know  whether  he  is  incompet^t  to  work?] 
Suppose  he  did  not  do  any  work.  [Ltuk  J.  It  would 
be  known  whether  his  loom  waa  in  motion.]  He  might 
he  employed  in  other  work.  [ZiuA  J.  Sappose,  in  the 
present  case,  the  girl  had  worked  on  till  the  middle  of 
the  day.  Blackhum  3.  Bat  here  she  ooly  eutered 
an  appearance  for  her  mother.]  Knowledge  of  the 
injury  cansed  by  the  accident  is  not  necessary.  By 
sect  41  the  occupier  of  any  factory  in  which  any 
offence  against  the  Act  is  committed,  is  deemed  to 
have  committed  the  offence,  and  is  liable  to  the  penalty. 
But  here  the  respondeat  knew  of  the  injury  to  the 
girl  the  night  before;  and  the  fact  of  her  mother 
coming  at  9  o'clock  the  next  morning  in  her  place 
was  notice  to  the  person  who  had  snperiutendence  of 
the  workpeople. 

Secondly.  This  was  an  accident  within  the  meaning  of 
sect  22.  By  sect,  23  the  certifying  surgeon  appointed 
by  the  inspector  of  the  district  under  sect.  8  shall,  after 
having  received  notico  of  the  accident,  proceed  to  the 
factory  and  inrestigate  the  nature  and  cause  of  the 
injury,  and,  by  sect.  24,  if  the  injury  is  received  from 
the  machinery  of  any  factory  the  Secretary  of  State 
may  empower  the  inspector  to  direct  an  action  to  be 
breught  in  the  name  and  on  behalf  of  the  person 
injured.  Also,  sect  59  imposes  a  penalty  for  not  fencing 
the  several  parts  of  the  machinery.  It  was  the  intention 
of  the  Legislature  that  the  cause  of  every  accident  in  a 
iactory,  causing  bodily  injury,  should  be  investigated  by 
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means  of  a  notice  to  the  certifying  surgeon,  who  is  to        1868. 
send  a  copy  of  it  to  the  sub-inspector  of  the  district.  Lakixah 


The  respondent  did  not  appear. 

CocKBUBN  C.  J.  The  appellant  is  right  on  both  points. 

First  The  true  meaning  of  sect.  22  of  stat.  7  &:  8 
Vict  c.  15.  is,  that  notice  of  the  accident  must  be  sent 
to  the  certifying  surgeon  unless  the  person  injured  not 
merely  returns  the  following  morning  to  the  factory 
with  the  intention  of  working  but  is  practically  in  a 
condition  to  work.  Here  the  girl  when  she  got  to  the 
&ctory  could  not  work  as  usual ;  and  she  went  home  so 
soon  as  her  mother  was  able  to  come  and  take  her  place. 
Therefore  she  did  not  return  to  the  factory  with  a  capa- 
city to  work.  And  her  master  must  be  taken  to  have 
had  full  notice  of  the  injury  caused  by  the  accident. 

Secondly.  The  accident  in  the  present  case  was  not 
from  any  cause  connected  with  the  machinery.  But 
sect  22  is  general  in  its  terms,  **  that  if  any  accident 
shall  occur  in  a  factor/'  followed  by  certain  conse- 
quences it  shall  be  reported  to  the  surgeon.  Therefore 
we  are  not  to  look  to  the  origin  of  the  accident 

Blackburn,  Mellob  and  Lush  JJ.  concurred. 

Case  remitted. 


V. 

Stspbbkbov. 
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jb^^'27th  RossANNA  DuHN  Fray  agoinst  VOULES. 

Order  for  An  order  for  suing  in  form&  pauperiB  takes  effect  only  ftom.  the  time 

suing  in  when  it  is  served  on  the  defendiuit  or  otherroe  brought  to  his  knowledge, 

formA  pxur  and  therefore  a  defendant  who  snocoeds  is  entitled  to  his  costs  incurred 

peru,  before  that  time. 
Costs  hrfort 

service  or  notice  ^^ 

of  order,  ^T^HIS  was  an  action  against  the  defendant  (a)^  the 

plaintiff's  attorney  in  an  action  of  Fray  v.  Lord 
2jetland,  for  compromising  that  action  without  her 
authority. 

On  the  trials  before  CocJcbum  C.  J.^  at  the  Summer 
Assizes  at  Guildford  in  I860,  a  verdict  was  found  for 
the  defendant.  In  Michaelmas  Term  the  plaintiff  in 
person  applied  for  a  new  trial,  which  was  refused.  In 
March,  1866,  the  plaintiff  commenced  proceedings  by 
way  of  appeal,  and  on  the  2nd  June  obtained  a  Judge's 
order  admitting  her  to  •  prosecute  her  action  in  form& 
pauperis.  The  case  was  argued  in  the  Exchequer 
Chamber  on  the  14th  June  and  the  decision  of  the 
Queen's  Bench  affirmed.  The  defendant's  managing 
clerk  when  leaving  the  Court  after  judgment  had  been 
given  was  served  by  the  plaintiff  with  a  copy  of  the 
order.  On  the  3rd  August  the  defendant  taxed  his 
costs  of  the  proceeding  in  error.  The  plaintiff  then 
took  out  a  summons,  calling  on  the  defendant  to 
shew  cause  why  the  Master's  allocatur  for  the  costs  of 

(a)  See  proceedings  in  this  action,  which  were  the  sulgect  of  an 
action  by  the  plaintiff  against  a  Judge  of  this  Courts  SB,4'S.  576.  The 
point  there  decided  has  receiTcd  further  illustration  in  the  recent  case  of 
ScoU  ▼.  Stansfield,  L,  R,  3  Exch.  220 ;  37  L.  J.  Exch.  155. 
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the  proceedinga  in  error  taxed  to  the  defendant  should        1868. 
not  be   set  aside.     The  summons  was  heard  before 


FaiT 

IalmU  J.»  who  referred  the  matter  to  the  Court.  ^  ^- 

'    ^  Youui. 

The  plaintiff  having  obtained  a  rule  in  the  same  terms 
as  the  summons^ 

Jcyce  shewed  cause. 

The  plaintiff  in  person  supported  the  rule. 

CocKBUBN  C.  J.  This  rule  must  be  discharged.  The 
point  is  novel ;  but  we  must  see  that  the  process  of  the 
Court  is  not  abused,  and  therefore  cannot  allow  the  plain- 
tiff to  succeed  in  this  motion.  If  the  fact  of  her  having 
obtained  an  order  admitting  her  to  proceed  in  forrn^ 
pauperis  had  been  brought  to  the  knowledge  of  the 
defendant  he  would  have  at  once  applied  to  the  Court  to 
set  it  aside,  and  as  the  whole  of  the  proceedings  of  the 
plaintiff  have  been  vexatious  the  Court  would  have  dis- 
paupered her.  The  true  principle  is  that  an  order 
admitting  a  party  to  sue  in  formfi  pauperis  only  enures 
fit>m  the  time  when  it  is  served  on  the  defendant,  or  is 
otherwise  brought  to  his  knowledge. 

Blackbubn  J.  When  a  plaintiff  is  admitted  to  sue 
in  form&  pauperis  he  is  not  liable  to  costs  except  those 
incurred  before  the  order,  and  he  is  not  entitled  to  costs 
firom  the  defendant  incurred  after  the  order.  The  question 
raised  here  is  of  general  importance,  and  I  think  the 
sensible  rule  is  that  a  plaintiff  should  not  be  considered 
as  admitted  to  sue  in  formfi  pauperis  until  the  order  has 
been  served  upon  the  defendant  or  he  has  such  a  know- 
ledge of  it  as  gives  him  an  opportunity  of  applying  to 
set  it  aside :  it  is  very  fair  that  the  right  under  the  order 
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should  be  taken  away  nntil  that  time.  If  not^  the  evil 
is  obvious:  the  plaintiflF  might  keep  back  the  order 
until  after  the  cause  was  decided,  and  then,  if  in  his 
favour,  say  he  was  not  a  pauper,  and  get  his  costs,  and, 
if  adverse  to  him,  produce  the  order  and  avoid  payment 
of  costs. 


Mellob  J.  concurred. 

Lush  J.  I  had  some  doubt  on  the  point  at  Cham- 
bers, and  as  there  was  no  case  upon  it  I  referred  the 
matter  to  the  Court.  Having  now  heard  the  argument 
I  think  that  the  order  admitting  a  plaintiff  to  sue  in 
formfi  pauperis  should  be  served  at  once,  and  that  it  only 
takes  effect  from  the  time  of  service. 

Rule  discharged,  with  costs. 


MoTidayt 
January  27th. 

Common  Law 
Procedure  Act, 
1852,  15  d'  16 
Vict,  c,  76. 
«.  17. 
Order  for 
proceeding 
08  if  personal 
eervice  effected. 
Computation 
of  time. 


Weeks  against  Wbay, 

Under  The  Common  Law  Procedure  Act;»  1852,  15  &  16  Vict,  e,  76. 
e.  17.,  a  Judge  made  an  order  **  that  three  days  after  service  of  a  copy  of 
thiB  order  at  the  defendant's  residence  the  plaintiff  shall  be  at  liberty 
to  proceed"  as  if  personal  serrice  had  been  effected.  Held,  that  the 
defendant  had  three  clear  days  for  enterinff  an  appearance,  and  that 
a  copy  of  the  order  having  been  served  on  Friday,  the  20th  December^ 
jud^ent  signed  on  Mon£ty  the  2drd  was  too  soon. 

^HIS  was  an  application  calling  upon  the  defendant 
to  shew  cause  why  an  order  of  one  of  the  Masters 
of  the  Court,  by  which  the  judgment  signed  by  the 
plaintiff  in  this  action  was  set  aside  for  irregularity, 
should  not  be  rescinded. 

On  the  18th  December,  1867,  the  plaintiff  obtained  a 
Judge's  order  under  The  Common  Law  Procedure  Act, 
1852,  15  &  16  Vict  c.  76.  s.  17.,  "that  three  days 
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after  service  of  a  copy  of  tliis  order  at  the  defendant's       1868. 
residence  the  plaintiff  shall  be  at  liberty  to  proceed  in       wmm 
this  action  as  if  personal  service  had  been  effected/'    A       ^^' 
copy  of  the  order  was  served  at  the  defendant's  residence 
on  Friday  the  20th  December,  and  judgment  signed  on 
Monday  the  23rd.    Afterwards^  and  on  the  same  day^ 
die  defendant  entered  an  appearance^  and  obtained  the 
order  setting  aside  the  judgment  on  the  ground  that  it 
had  been  signed  too  soon.    A  summons  was  taken  out 
before  Lush  J.  in  the  same  terms  as  the  present  applica- 
tion, but  he  refused  to  make  an  order. 

GriffiU^  in  support  of  the  application. — By  Beg. 
Gen.  Ha.  T.  1858,  16  VicL,  r.  174,  "In  all  cases 
in  which  any  particular  number  of  days,  not  ex- 
pressed to  be  clear  days,  is  prescribed  by  the  rules  or 
practice  of  the  Courts,  the  same  shall  be  reckoned 
exclusively  of  the  first  day,  and  inclusively  of  the  last 
day,  unless  the  last  day  shall  happen  to  fall  on  a 
Sunday,  Christmas  Day,  Good  Friday,  or  a  day  ap- 
pointed for  a  public  fast  or  thanksgiving,  in  which  case 
the  time  shall  be  reckoned  exclusively  of  that  day  also.'' 
(See  1  E,  tf  B,  App.  I.,  p.  xxviii.)  The  order  made 
under  sect.  17  of  stat.  15  &  16  Vict  c.  76.  gives  the 
plaintiff  liberty  to  proceed  in  the  action  three  days  after 
the  doing  of  an  act,  and  therefore  the  days  are  to  be 
reckoned  exclusive  of  the  first  and  inclusive  of  the  last 
\^Blaekbum  J.  Suppose  the  order  was  served  on 
Tuesday,  would  the  defendant  have  one  day  for  entering 
an  appearance  if  judgment  might  be  signed  on  Wednes* 
day  f  In  Lester  v.  Garland  (a)  Sir  William  Grant  said 
that  there  was  no  general  rule  that,  where  the  time  was 

(a)  15  Ves.  248. 254. 
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1868.  to  ran  from  the  doing  of  an  act^  the  day  of  the  act  done 
Wbbkb  vas  always  to  be  included.  Lush  J.  Sections  27  and 
Wrat.  29  of  ^tat.  15  &  16  Vict  c.  76.  are  important  to  shew 
that  the  meaning  of  the  order  is  that  three  days  are 
given  to  the  defendant  for  entering  an  appearance.] 
In  Uffin  v.  Pitcher  {a\  decided  upon  B.  O.  HiL  T. 
2  fF.  4.  Till,  (see  8  J?,  jr  Ad.  893)^  of  which  the  rule  in 
question  is  a  repetition^  Ccieridge  J.  held  that,  where 
ten  days  time  to  reply  was  given,  a  judgment  signed  for 
want  of  a  replication  on  the  eleventh  day  was  not  too 
soon.  ICacUum  C.  J.  R.  G.  Hil  T.  1858,  r.  174, 
may  be  treated  as  a  statutory  exposition  of  the 
meaning  of  the  three  days  in  the  order,  and  shews  that 
the  defendant  has  three  dear  days  from  the  service  of 
the  order  for  entering  an  appearance;  the  plaintiff 
therefore  cannot  sign  judgment  till  after  those  days 
have  elapsed.] 

F.  Brandt   appeared    to    shew  cause    in  the  first 
instance. 

Feb  Cubiam.    (Cockburn  C.  J.,  Blackbubn,  Mbl- 
LOB  and  Lush  JJ.) 

Rule  refused. 

(a)  1  DowL  N.  8.  767. 
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Lyne,  appellant,  Leonard,  respondent.  Saturday, 

January  25th. 

Same,  appellant,  Feknell,  respondent.  saimon 

Fishery  Act, 
By  The  Sahnon  Fishery  Act,  I860. 28&  29  Fict.  c.  121.  *.  33.,  "  Jicences    1865,  28  ^  29 
shall  he  granted  at  fixed  prices  to  all  persons  using  any  rod  and  line  for    ^'*^^-  ^'  1^1* 
fishing  for  salmon,  and  in  respect  of  all  fishing  weirs,  fishing  mill  dams,    '^;  f^>  p^- 
pntta,  pntchers,  nets  or  other  instruments  or  deyices,  except  rods  and    ^^i^ff  ifutrU' 
lines,  whereby  salmon  are  caught."    Sect.  35  imposes  a  penalty  on    mentfor  catch' 
fishing  with  rod  and  line  without  a  licence.  Sect.  36  subjects  to  a  penalty    *^ff  salmon 
"  any  person  using  any  fishing  weir,  fishing  mill  dam,  putt,  putcher,  net,    vnthout  licence. 
or  other  instrument  or  device,  not  being  a  rod  and  line,  for  catching 
salmon/'  without  a  licence.    Held,  that  the  using  a  putt,  though  not 
with  the  intention  of  catching  salmon,  was  within  sect.  36 ;  and  uiough 
the  putt  had  at  its  mouth  an  iron  grating  which  prevented  salmon  from 
getting  in,  but  which  could  be  removed  at  any  minute. 

r^  ASES  stated  by  justices  under  stat.  20  &  21  Viet. 
c.  43.  s.  2. 

Ltne^  appellant,  Leonard^  respondenl 

At  a  Petty  Session  holden  at  Newport^  in  the  county 
of  Monmouth,  an  information  under  stat.  28  &  29  Vict 
c.  121.  $.  86.  was  preferred  by  the  appellant^  Secretary 
to  the  Usk  and  Ebbw  Board  of  Fishery  Conservators, 
against  the  respondent,  who  occupied  a  fishery  at  Undy, 
in  that  county,  charging  that  he^  after  the  time  appointed 
by  the  conservators^  did  use  seventy  fishing  putts  for 
catching  salmon^  without  any  licence  for  the  same. 

The  respondent  had  seventy  putts  laid  down  in  his 
fishery  with  circles  at  all  times  in  th^m  to  prevent 
salmon  passing  into  them^  and  he  alleged  that  the  putts 
were  placed  there  for  the  purpose  of  catching  shrimps 
and  flat  fish  only^  and  therefore  that  it  was  not  necessary 
for  him  to  take  out  any  licence  for  putts.  It  was  argued 
on  the  part  of  the  appellant  that  the  putts  are  fixed 
engines  for  catching  salmon,  and  are  so  declared  to  be 
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1868.       by  The  Salmon  Fishery  Act,  1861, 24  &  25  Vtct  c.  109. 
jj^^       8»  4,  and  that  it  was  not  necessary  to  prove  thepiurpose 
T  -^I*.«        for  which  they  were  put  dbwn. 

The  justices  were  of  opinion  that  it  was  necessary  for 
the  appellant  to  prove  that  the  putts  were  laid  down  for 
the  purpose  of  taking  B«ilmon^  and  that  it  was  not  suffi- 
cient, in  order  to  bring  the  respondent  within  the  penal 
clause  under  which  he  was  charged,  to  prove  only  the 
naked  fact  that  the  putts  were  in  the  fishery ;  and  they 
declined  to  convict  on  the  ground  that  there  was  no 
evidence  before  them  that  the  putts  were  there  for  the 
purpose  of  taking  salmon  or  that  salmon  had  been  caught 
in  them. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  bare  fact  of  the  putts  being  placed  in  the  fishery  was 
sufficient  on  which  to  convict  the  respondent  of  using 
them  for  catching  salmon  without  a  proper  licence. 

Ltne,  appellant,  Fennell,  respondent. 

'  This  was  a  similar  information,  and  was  dismissed  by 
the  justices  on  the  same  ground.  The  only  difference 
between  the  facts  of  this  case  and  Lyne,  appt.,  Leonard, 
respt.,  was  that  the  putts  laid  down  by  the  respondent 
in  his  fishery  were  without  circles  in  them  or  stop  nets 
over  them,  the  nearest  putt  being  within  about  fifty 
yards  from  his  putchers,  and  that  salmon  ran  in  in  a 
good  run  of  tide;  but  the  respondent  denied  that  the 
putts  were  there  for  the  purpose  of  catching  salmon, 
alleging  that  they  were  there  for  the  purpose  of  catching 
coarse  fish  and  shrimps  in  a  place  where  salmon  did  not 
usually  run,  and  were  not  in  the  same  position  as 
engines  were  generally  placed  in  for  catching  salmon. 
The  Salmon  Fishery  Act,  1865,  28  &  29  Vict  c.  121. 
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Sect    33.   "In  any  fishery  district  subject  to  the         1868. 
control   of  a   board  of  conservators  licences  shall  be         Lthi"^ 
granted  at  fixed  prices  to  all  persons  using  any  rod  and      fehmell. 
line  for  fishing  for  salmon^  and  in  respect  of  all  fishing 
Mreir^  fishing  mill  dams,  putts,  putchers,  nets  or  other 
instruments  or  devices,  except  rods  and  lines,  Mrhereby 
salmon  are  caught;  and  the  produce  of  such  licences 
shall  be  applied  in  defraying  the  expenses  of  carrying 
into  effect  in  such  district  the  Salmon  Fishery  Acts, 
1861  and  1865.'' 

Sect.  86.  "  From  and  after  a  time  to  be  appointed  as 
aforesaid  in  a  fishing  district,  any  persons  using  within 
that  district  any  fishing  weir,  fishing  mill  dam,  putt, 
putcher,  net,  or  other  instrument  or  device,  not  being  a 
rod  and  line,  for  catching  salmon,  without  having  a 
proper  licence  for  the  same,  shall  be  liable  to  a  penalty 
of  not  less  than  double  the  amount  to  be  paid  for  the 
requisite  licence,  and  not  exceeding  twenty  pounds.'' 

Manisty,  for  the  appellant.— Stat  28  &29  Vict  c.  121. 
s,  33.  provides  for  granting  licences  at  fixed  prices  to 
persons  using  among  other  things  putts  and  putchers, 
or  other  instruments  or  devices,  "  whereby  salmon  are 
caught"  Sect  34  lays  down  rules  with  respect  to 
those  licences.  And  the  object  of  sect  36  was  to  pre- 
vent the  use  of  these  instruments  by  persons  not  having 
a  licence.  The  phrase  in  that  section,  '^  for  catching 
salmon,"  means  the  same  as  the  phrase  in  sect.  33, 
"whereby  salmon  are  caught."  Putts  and  putchers 
are  mentioned  in  sect.  4  of  The  Salmon  Fishery 
Act,  1861,  24  &  25  Vict.  c.  109.,  by  which  "fixed 
engine"  includes  "  all  fixed  implements  or  engines  for 
catching  or  for  facilitating  the  catching  of  fish."  It  makes 
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no  difference  that  in  the  first  of  these  cases  the  putts 
had  circles  at  all  times  in  them  to  prevent  salmon  from 
passing  into  them ;  a  circle  is  a  circular  grating  of  wire 
or  basket  work  at  the  mouth  of  the  putt,  and  may  be 
readDy  removed  by  pulling  a  string  attached  to  it-  The 
preamble  to  stat.  18  Cr.  3.  c.  33.  mentions  "  Putt  fisheries'* 
in  the  river  Severn,  "  in  which  putts,"  it  is  said,  "  at 
some  particular  places,  are  fixed  an  inside  wheel  or 
diddle,  whereby  great  quantities  of  the  spawn  or  fry 
of  fish  are  taken  and  destroyed  when  they  go  down 
into  the  salt  water."  By  stat.  24  &  25  Vict.  c.  109.  s.  11. 
no  fixed  engine  "  shall  be  placed  or  used  for  catching 
salmon  in  any  inland  or  tidal  waters*'  unless  by  virtue 
of  a  grant,  charter  or  immemorial  usage ;  but  even  if  it 
were  a  mode  of  fishing  lawfully  exercised  at  the  time  of 
the  passing  of  that  Act  it  could  not,  since  stat.  28  &  29 
Vict  c.  lOL,  be  placed  or  used  without  a  licence. 


The  respondent  did  not  appear  in  either  of  the  cases. 


Blackburn  J.  The  justices  were  wrong  in  both  the 
cases  before  us.  The  object  of  stat.  28  &  29  Vict.  c.  121. 
in  requiring  licences  to  be  granted  to  persons  using  devices 
for  catching  salmon  was  to  raise  a  revenue  to  be  applied 
in  defraying  the  expenses  of  carrying  the  Salmon  Fishery 
Acts  into  effect — the  persons  who  benefited  by  the  in- 
creased number  of  salmon  were  to  pay  for  it.  By  sect.  33 
licences  are  to  be  granted  to  persons  ^'  using  any  rod 
and  line  for  fishing  for  salmon,  and  in  respect  of  all 
fishing  weirs,  fishing  mill  dams,  putts,  putchers,  nets  or 
other  instruments  or  devices,  except  rods  and  lines, 
whereby  salmon  are  caught."  The  meaning  of  that  is 
that  a  licence  shall  be  granted  for  using  one  of  those 
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devices  by  which  salmon  may  be  caughty  not  for  the 
purpose  of  catching  or  trying  to  catch  salmon.  A  boy 
fishing  with  a  rod  and  line  and  a  crooked  pin  at  the 
end  of  it  woold  not  be  within  sect  35.  But  a  person 
who  uses  a  pntt^  which  is  one  of  the  instruments  or  de- 
vices by  which  salmon  are  caught,  benefits  by  the  Salmon 
Fishery  Acts^  and  therefore  is  to  pay  for  a  licence  to  use 
it.  The  language  in  the  sections  with  respect  to  licences 
is  nearly  the  same.  By  sect  36  a  penalty  not  exceeding 
20Z.  is  imposed  on  persons  using  any  instrument  or 
device  not  being  a  rod  and  line,  which  is  provided 
for  in  sect  35,  for  catching  salmon  without  a  licence. 
The  justices  thought  that  it  was  necessaiy  that  the  per- 
son should  intend  to  catch  salmon.  I  think  the  clear 
inference  from  a  person  putting  down  such  an  instru- 
ment or  device  in  the  run  of  the  salmon  would  be  that 
he  intended  to  catch  them,  but  the  enactment  is  inde- 
pendent of  the  intention  in  using  the  instrument  or 
device.  In  the  first  case  there  is  this  difierence,  that 
a  wire  grating  was  placed  at  the  mouth  of  the  putt,  and 
so  long  as  it  remained  salmon  could  not  get  in ;  but  it 
might  in  a  minute  be  removed.  A  fishing  weir  might 
indeed  be  so  permanently  blocked  up  as  to  cease  to  be 
such ;  so  also  a  putt  might  be  closed  up.  But  it  doeiB 
not  cease  to  be  a  putt  because  it  is  temporarily  stopped ; 
a  bottle  is  not  the  less  such  when  corked. 
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Mellob  J.  The  placing  a  putt  with  an  alteration  or 
addition,  unless  so  fixed  in  it  as  not  to  be  removable,  is 
within  sect  36. 


Lush  J.    The  justices  put  a  mistaken  construction 
on  sect  36.    The  words  in  that  section  by  themselves 
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might  be  construed  to  mean  any  person  using  an  instru- 
ment for  the  purpose  of  catching  salmon ;  but^  construing 
it  with  sect.  83,  the  words  apply  to  using  an  instrument 
adapted  for  catching  salmon   whether  used  for   that 

purpose  or  not. 

Cases  remitted. 


Saturday^ 
January  25th. 

Oeneral 
Turnpike  Act, 
3  G.  4.  c.  126. 
8.  113. 
Obligation  to 
Kttp  opgn 
ditches f  ^c,  by 
the  side  of 
roads. 


Merivalb,  appellant,   The  Trustees  of  the 
Exeter  Turnpike  Roads,  respondents. 

1.  Under  stat.  3  O.  4.  e.  126.  e.  113.  the  obligation  to  make,  scour, 
cleanse  and  keep  open  the  ditches,  drains  and  watercourses  for  keeping 
turnpike  roads  dry  and  conveying  the  water  from  them  is  on  the  trustees, 
and  not  on  the  occupiers  of  adjoining  lands. 

2.  The  trustees  of  a  tompike  road  in  making  a  new  line  of  road 
under  the  powers  of  a  local  Act  cut  through  the  appeUant's  land,  and 
thereby  formed  a  high  slope  or  bank  on  one  side  of  the  road.  The  foot 
of  the  slope  or  bank  was  stone  fenced,  and  watercourses  formed  by  the 
sides  of  the  road  by  the  trustees ;  the  fence  was  repaured  by  them  for 
four  or  five  years,  but  not  subsequently.  The  water  flowing  over  the 
slope  from  the  adjoining  lands  caused  slips  of  the  earth,  wnereby  the 
watercourse  was  filled  up,  and  a  portion  of  the  road  obstructed.  Held, 
that  there  was  no  obligation  on  tne  appellant  under  stat  3  Q.  4.  e.  126. 
s.  113.  to  cleanse,  scour  and  keep  open  the  watercourse. 

/''^  ASE  stated  hj  justices  under  stat.  20  &  21  Vict  c.  4. 
8.  2. 
At  a  Petty  Sessions  held  at  Exeter^  in  Jufy,  1867^  the 
appellant  was  convicted  upon  an  information  preferred 
by  the  respondents,  under  the  Oeneral  Turnpike  Act, 
3  G.  4i,  c.  126.  s.  113.,  that  she,  being  the  owner  and 
occupier  of  certain  lands  next  to  and  adjoining  that 
portion  of  the  Exeter  turnpike  road,  in  the  parish  of  St. 
David,  in  the  county  of  the  city  of  Exeter,  known  as  the 
Cowley  Bridge  Road,  and  having  received  due  notice 
from  the  trustees  of  the  roads  to  cleanse,  scour  and  keep 
open  the  ditch,  drains  and  watercourses  of  such  portion 
of  the  road  as  adjoined  her  lands,  of  a  sufficient  width 
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and  depth  to  carry  off  the  water  therefrom  without 
obstruction  and  keep  the  same  road  dry,  had  failed  so 
to  do,  contrary  to  the  statute. 

By  stat.  7  Cr.  4.  c.  xxv.,  which  had  expired,  but  the 
trusts  of  which  were  continued  under  a  new  Act,  power 
was  given  to  the  trustees  of  the  Exeter  turnpike  roads 
by  sects.  1. 38.  to  make,  widen  and  form  a  new  road  from 
Cowley  Bridge  to  the  Exeter  turnpike  road  near  Stoke 
Bruise,  in  the  parish  of  Stoke  Cannon,  in  the  county  of 
Devon,  through  and  over  any  private  lands,  grounds 
and  hereditaments  comprised  in  the  schedule  or  maps 
and  books  of  reference.  By  sect.  40  the  trustees  were 
prohibited  from  making  the  new  road  through  two 
pieces  of  land  named,  without  the.  consent  in  writing 
of  the  owners  and  occupiers  of  the  same  for  the  time 
bemg. 

At  the  time  of  passing  that  Act  those  pieces  of  land 
belonged  to  John  Merivale,  through  whom  the  appellant 
derived  her  title,  and  by  indentures  dated  the  9th  and 
10th  April,  1830,  he  conveyed  them  to  the  trustees, 
with  fiill  power  and  authority  to  cut,  form  and  con- 
struct slopes,  banks  or  fences  for  the  intended  road 
out  of  and  upon  the  adjoining  ground  and  soil  on  both 
sides  of  the  intended  road. 

The  new  line  of  road  was,  shortly  after  the  passing  of 
the  Act,  duly  widened  and  formed ;  and  in  forming  and 
widening  it  through  the  lands  of  John  MerivaU  a  wood 
was  cut  through  whereby  a  high  slope  or  bank  of  from 
thirty  to  eighty  feet  high  was  formed  on  one  side  for 
some  little  distance.  The  foot  of  this  high  bank  or 
slope  was  stone  fenced  by  the  trustees,  in  the  manner 
termed  ''stone  ditching/'  to  about  four  or  five  feet 
high.    This  fencing  and  a  smaU  portion  of  the  stone 
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ditching  nearest  thereto  were  some  years  after  removed 
by  Merivaki  and  a  wall  and  fence  put  up  by  him.  The 
stone  ditching  was  repaired  by  the  trustees  some  four 
or  five  years  after  it  was  put  up^  but  had  never  been 
repaired  by  them  since.  Watercourses  were  duly  formed 
by  the  trustees  by  the  sides  of  the  turnpike  road. 

Until  the  present  time  no  objection  to  the  mode  of 
forming  the  new  line  of  road  and  the  slopes  was  made. 

The  lands  adjoining  the  banks  or  slopes,  which  con- 
sisted of  loose  shale  or  shillet^  were  not  drained  nor  was 
any  provision  made  for  carrying  off  the  water  falling 
thereon  and  preventing  the  same  from  running  over  the 
slopes.  From  the  water  flowing  over  the  slope  and  the 
action  of  the  frost  thereon  the  earth  was  lifted,  and  occa- 
sional slips  had  taken  place  (where  the  stone  ditching  or 
fencing  was  put  up)^  and  the  earth  had  been  carried  not 
only  into  the  water  tables  but  into  and  over  the  road 
itself.  These  slips  had  been  hitherto  removed  by  the 
owner  or  occupier  of  the  lands.  During  the  past  wet 
season  another  large  slip,  but  not  so  large  as  one  of  the 
previous  ones,  had  taken  place  where  the  original  stone 
ditching  remained,  whereby  not  only  the  watercourse  by 
the  side  of  the  road  had  been  filled  up  and  the  water 
was  unable  to  pass  away,  but  a  portion  of  the  turnpike 
road  itself  had  been  covered  and  obstructed  bv  the  earth 
and  rubbish. 

It  was  contended  for  the  respondents  that  it  was  the 
duty  of  the  appellant  under  stat.  8  G.  4.  c.  12G.  «.  113. 
to  prevent  the  water  from  her  lands  flowing  over  the 
slopes  into  the  road,  and  to  open,  cleanse  and  scour  the 
watercourses  by  the  side  of  the  road  to  allow  the  water 
to  pass  without  obstruction,  and  to  remove  the  rubbish 
and  earth  which  had  fallen ;  that,  no  objection  having 
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been  made  hj  John  Merivale,  from  whom  the  appellant 

claimed,  to  the  mode  of  the  formation  of  the  slopes^ 

and  the  fences  and  walls  having  been  since  put  np  by 

him  for  a  short  distance  at  the  bank  or  slope  in  question 

in  substitution  of  those  put  up  by  the  trustees^  the  slopes 

and  fences  must  be  deemed  to  have  been  adopted  by  him ; 

that  the  slopes  and  stone  ditching  constituted  such  a 

fence  or  hedge  as  was  provided  for  by  sect.  66  of  stat. 

4  G.  4.  c.  95.,  the  repair  and  maintenance  whereof  after 

the  expiration  of  five  years  from  the  making  devolved 

on  the  owner  or  occupier  of  the  adjoining  lands;  that 

the  owners  and  occupiers  had  thus  by  their  own  acts 

admitted  their  liability  to  maintain  the  bank  or  slope, 

and  to  remove  any  slips  therefrom. 

It  was  contended  for  the  appellant  that  the  lands 
adjoining  the  banks  or  slopes  did  not  from  the  nature 
of  the  soil  require  draining,  and  that  she  was  not  called 
upon  to  protect  the  slopes  from  rain  water  falling  on 
them ;  that  the  present  slip  of  a  large  mass  of  earth 
and  rubbish,  not  only  into  the  watercourse  but  over  it 
into  the  road  itself,  produced  a  state  of  things  not  con- 
templated by  the  113th  section  of  stat.  8  (?•  4  c.  126.; 
that  John  Merivak  was  not  called  upon  to  object  to  the 
manner  in  which  the  slopes  were  formed,  that  being,  so 
far  as  the  road  was  concerned,  a  matter  entirely  for  the 
trustees,  and  that  therefore  no  acceptance  of  them 
could  be  implied  from  his  not  interfering  with  their 
construction ;  that  the  slopes  could  not  be  considered 
in  the  nature  of  a  "  fence  or  hedge''  within  the  meaning 
of  the  66th  section  of  stat.  4  G.  4.  c.  95.,  that  section 
referring  only  to  fences  or  hedges  to  be  made  or  built 
by  the  trustees  for  the  protection  of  adjoining  lands 
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from  trespass^  in  return  for  which  protection  the  ad- 
joining occupier  was  called  on  (after  a  certain  time)  to 
repair  them ;  whilst  in  the  present  instance  the  slopes 
and  stone  ditching,  even  if  they  could  be  considered  as 
a  fence  "  made  or  builf'  by  the  trustees,  were  put  up  to 
protect  the  road,  and  no  liability  to  repair  them  was 
by  this  section  or  could  with  any  fairness  be  thrown  on 
the  appellant. 

The  justices  were  of  opinion  that  the  appellant  was 
not  exempt  from  the  ordinary  liability  to  remove  any 
obstruction  occasioned  to  the  water  tables  and  drains  by 
reason  of  the  slip  from  the  slopes,  but  was  liable  and 
ought  to  have  cleansed  and  kept  open  the  same. 

The  question  for  the  opinion  of  the  Court  was,  whether 
she  was  so  liable. 

Stat  8  G.  4.  c.  126.  «.  113.  enacts,  "That  ditches, 
drains,  or  watercourses  of  a  sufficient  depth  and 
breadth,  for  the  keeping  all  turnpike  roads  dry,  and 
conveying  the  water  from  the  same,  shall  be  made, 
scoured,  cleansed,  and  kept  open,  and  sufficient  trunks, 
tunnels,  plats,  or  bridges,  shall  be  made  and  laid  where 
any  carriage-ways  or  footways  lead  out  of  the  said  turn- 
pike roads  into  the  lands  or  grounds  adjoining  thereto, 
by  the  occupier  or  occupiers  of  such  lands  or  grounds ; 
and  every  person  or  persons  who  shall  occupy  any  lands 
or  grounds  adjoining  to  or  lying  near  such  turnpike 
road  through  which  the  water  hath  used  to  pass  from 
the  said  turnpike  road,  shall  and  is  and  are  hereby 
required,  from  time  to  time  as  often  as  occasion  shall  be, 
to  open,  cleanse,  and  scour  the  ditches,  watercourses, 
and  drains  for  such  water  to  pass  without  obstruction ; 
and  that  every  person  making  default  in  any  of  the 
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matters  or  things  aforesaid,  after  ten  days*  notice  to 
him,  her,  or  them  given,  shall  for  eyery  snch  offence 
forfeit  any  6am  not  exceeding  5//' 

The  Court  called  upon 
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Coleridge  {^Raymond  with  him),  for  the  appellants. — 
Sect  118  of  Stat.  8  G.  4.  c.  126.  is  to  be  read 
diyisim.  The  first  part  relates  to  the  making  of  ditches, 
drains  and  watercourses  to  carry  off  the  water  from  the 
road  :  this  is  for  the  benefit  of  the  road,  and  therefore 
the  duty  of  making  them  is  upon  the  trustees.  The  second 
part  relates  to  the  making  of  trunks,  tunnels,  plats  and 
bridges,  where  carriage  or  footways  lead  out  of  the 
road  into  the  adjoining  lands :  this  is  for  the  benefit 
of  the  occupiers  of  those  lands,  and  therefore  these  are 
to  be  made  by  them.  The  third  part  relates  to  the 
opening,  cleansing  and  scouring  of  ditches,  watercourses 
and  drains  in  lands  adjoining  or  lying  near  the  road 
through  which  water  has  been  used  to  pass  from  it, 
and  the  duty  of  doing  that  is  on  the  occupiers  of  those 
lands.  It  would  be  a  strong  thing  to  say  that  where 
a  road  passed  through  a  cutting  and  the  drains  were 
filled  up  by  a  landslip,  or  by  the  earth  carried  down  by 
a  storm,  the  burden  of  remaking  and  cleansing  the 
drains,  which  was  not  a  common  law  duty  on  the  occu- 
piers of  the  adjoining  lands,  should  be  imposed  ou  them 
by  statute. 


Hayes  Seijt  {Lopes  with  him),  for  the  respondents. — 
Sect.  113  of  stat.  3  G.  4.  c.  126.  does  not  state  by  whom 
the  ditches,  drains  and  watercourses  for  conveying  the 
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1868.  water  from  the  road  are  to  be  made,  scoured,  deansed 
and  kept  open ;  but  .that  doubt  is  cleared  up  by  stat. 
4  G,  4.  c.  95.  8.  66.,  which  enacts  that  when  "a  new  road 
is  made  through  private  grounds  the  trustees  shall  keep 

Roads.  the  fences  in  good  order  and  repair  for  five  years  from 
the  time  they  were  made.  After  the  expiration  of  that 
term^  as  the  ditch  is  incident  to  the  hedge  and  serves 
the  purpose  of  protecting  it,  though  it  also  carries  off 
the  water  from  the  road,  the  liability  to  maintain  it  is 
on  the  owner  of  the  adjoining  land. 


Blackburn  J.  The  justices  were  wrong  in  convicting 
the  appellant.  The  question  depends  on  the  construc- 
tion of  sect.  113  of  stat.  8  G.  4.  c.  126.,  and  light  is 
thrown  upon  it  by  sect.  115  of  the  same  Act,  and  by 
sects.  66  and  67  of  stat.  4  G.  4.  c.  95.,  which  are  in 
pari  materia. 

When  a  road  is  formed  it  is  desirable  for  the  sake  of 
the  road  that  means  should  be  provided  for  carrying 
away  the  water  from  it,  and  generally  this  is  done  by 
making  and  keeping  open  on  the  side  of  it  a  channel  in 
which  the  water  flows  until  it  comes  to  some  point 
where  it  is  carried  off  by  an  outlet  into  the  adjoining 
land«  The  Legislature  in  sect.  113  of  stat.  3  (?.  4. 
c.  126.  make  a  distinction  between  ditches,  drains 
and  watercourses  for  keeping  the  road  dry  and  con- 
veying the  water  from  it  and  the  other  works  men- 
tioned in  that  section.  It  begins  by  enacting  that 
the  former  shall  be  made,  scoured,  cleansed  and  kept 
open :  pausing  there,  the  section  does  not  say  by 
whom ;  but  this  being  one  of  the  purposes  of  the  Act 
the  duty  would  properly  fall  upon  the  trustees  of  the  roads 
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who  are  appointed  to  cany  out  those  purposes.  Before 
doaely  examining  the  section  and  considering  the  lan- 
guage I  thought  that  the  words  in  the  next  clause^  ''by 
the  occupier  or  occupiers  of  such  lands/'  overrode  the 
whole  sentence^  and  that  the  ditches,  drains  and  water- 
courses were  to  be  made,  scoured,  cleansed  and  kept 
open  by  the  occupiers  of  the  adjoining  lands.  But  that 
is  not  the  grammatical  sense^  because  '*  such  lands''  in 
that  clause  are  lands  into  which  there  is  a  private 
carriage  or  footway  out  of  the  turnpike  road  across  a 
ditch,  drain  or  watercourse.  The  section  is  not  neatly 
drawn ;  it  is  however  made  intelligible  by  putting  in  the 
word  ''that/'  and  then  the  clause  would  run  thus,  "  and 
that  sufficient  trunks,  &c.,  shall  be  made  and  laid  where 
any  carriageways  or  footways  lead  out  of  the  said  turn- 
pike roads  into  the  lands  or  grounds  adjoining  thereto, 
and  that  is  to  be  done  by  the  occupier  of  those  lands 
or  grounds."  This  is  shewn  to  be  the  intention  of  the 
Legislature  by  sect  115,  which  enacts  that  where  any 
gutter,  drain,  &c.,  made  under  or  at  the  sides  of  the  road, 
shall  be  used  as  well  for  the  conveyance  of  water  from  the 
road  as  for  conveying  water,  filth  or  other  matters  from 
houses,  and  no  specific  mode  of  repair  or  persons  liable 
to  the  expense  of  maintaining  the  same,  shall  be  appointed, 
the  expense  of  maintaining  and  repairing  the  gutter, 
drain,  &c.,  shaH  be  borne  and  defrayed  equally  or  in  pro- 
portionsy  not  by  the  occupier  of  the  adjoining  land,  but  by 
the  trustees  of  the  turnpike  road  and  the  inhabitants  of 
the  town  using  the  same.  Therefore  the  Legislature 
assumed  that  the  ditch  or  drain  on  the  side  of  the  road 
belonged  to  the  trustees,  and  should  be  maintained  by 
them.     The  last  part  of  the  118th  section  makes  a  dis- 
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1868.  tinction  between  ditches^  drains  and  watercourses  on 
the  side  of  the  road,  and  those  by  which  water  passes 
from  the  road  through  adjoining  lands ;  the  occupier  of 
the  land  through  which  the  water  hath  used  to  pass  from 

mpuce 

Boaos.  the  road  is  to  keep  open,  cleanse  and  scour  the  latter. 
In  the  present  case  the  water  is  running  by  the  side  of 
the  road^  and  the  appellant  does  not  occupy  any  land 
through  which  the  water  hath  used  to  pass  from  it. 

Also  stat.  4  6r.  4.  c,  95.  s.  66.  makes  a  great  distinc- 
tion between  a  ditch  on  the  side  of  a  road  for  the 
purpose  of  draining  it^  and  a  ditch  which  is  a  necessary 
part  of  a  fence:  it  enacts  that  where  trustees  alter 
any  part  of  a  road^  or  make  a  new  road^  they  shall 
plant  a  quickset  hedge^  or  make  a  proper  fence  on  the 
side  of  the  road^  with  a  ditch  and  post  and  rails^  or 
other  fence,  on  both  sides  of  the  hedge^  to  protect  its 
growth^  and  keep  the  fences  so  made  in  good  order  and 
repair  for  five  years.  At  the  expiration  of  that  term  so 
far  as  the  ditch  is  part  of  the  fence  the  trustees  have  no 
right  to  require  the  occupier  of  the  adjoining  land  to 
maintain  it :  if  he  chooses  to  discontinue  to  use  it  as  a 
fence  there  is  nothing  to  prevent  him  from  doing  so. 
On  the  other  hand^  if  the  trustees,  after  the  five  years, 
choose  to  use  a  tile  drain  instead  of  the  ditch  for  keeping 
the  road  dry,  there  is  nothing  to  prevent  them  from 
doing  that.  Sect.  67  is  a  supplement  to  the  latter  part  of 
sect.  118  of  stat.  8  &•  4  c.  126.,  and  provides  for  cases  in 
which  water  has  not  been  used  to  pass  away  from  the 
road  through  the  adjoining  land,  and  where  there  is  no 
drain,  by  empowering  the  trustees  to  go  on  adjoining 
land  and  make  one. 

Therefore  the  obligation  to  make,  scour,  cleanse  and 
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keep  open  this  drain  is  imposed  upon  the  trustees  and 

not  upon  the  occupier  of  the  adjoining  land.    If  indeed 

the  obligation  were  imposed  upon  the  owner  of  the 

adjoining  land^   and   without    qualification^  he    must 

discha^e  it   however    troublesome  and  though  more 

onerous  than  his  duty  at  common  law. 


1868. 
Hbeitals 

V. 

TroBtees  of 

£XETEa 

Turnpike 
BoadB. 


Mellob  J.    After  the  judgment  of  my  brother  Black- 

bum  it  is  not  necessary  for  me  to  go  elaborately  through 

the  enactments  which  have  been  referred  to.     The 

object  of  sect  113  of  stat.  8  G^.  4  c.  126.  was  to  keep 

a  newly  made  road  dry.    It  does  not  impose  any  fresh 

obhgation  on  the  occupiers  of  adjoining  lands,  but  only 

confirms  that  which  existed  at  common  law.     Neither 

does  sect.  66  of  stat  4  G.  4.  c.  95.  assist  my  brother 

Haye^  construction.    After  the  expiration  of  the  five 

years  it  leaTes  the  road  trustees  and  the  occupier  of  the 

adjoining  lands  in  the  same  condition  as  before  the 

diveFsion  of  the  old  road. 


LiTSH  Jr*  concurred. 


Conviction  quashed. 
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1868. 


Friday,  KiMBRAY   aqomst  DbAPER. 

January  Slst.  •^ 

Betroapective  The  County  Courts  Act,  1867,  30  &  31  Vict,  c.  142.  «.  10.,  by  which 

enactment,  actions  for  malicious  prosecution   and  other  actions  of  tort  may  he 

County  Courts  stayed  or  remitted  for  trial  to  a  County  Court  unless  the  plaintiff  give 

Act,  1867,  security  for  costs  or  satisfy  the  Judge  that  he  has  a  cause  of  action  fit 

30  ^  31  Vict,  to  be  prosecuted  in  the  superior  Court,  applies  to  an  action  commenced 

c.  142. 8, 10.  before  the  passing  of  the  Act. 

^pmS  was  an  action  against  an  attorney  for  negli« 
gence^  and  had  been  commenced  before  the  20th 
August^  1867.  Upon  an  application  to  the  Master 
nnder  sect  10  of  stat.  30  &  81  Vict  c.  142.^  which 
received  the  Royal  assent  on  the  20th  Avgu$ty  1867^ 
but  by  sect.  86  did  not  come  into  operation  till  the 
Ist  January^  1868^  calling  upon  the  plaintilBT  to  shew 
cause  why  he  should  not  give  security  for  costs,  or  in 
.  default  thereof  why  proceedings  should  not  be  stayed 

or  the  action  be  remitted  to  the  County  Court,  upon 
an  affidavit  that  the  plaintiff  had  no  visible  means  of 
paying  costs^  the  Master  decided  that  sect.  10  applied 
to  all  actions  whether  pending  at  the  time  when  the 
Act  came  into  operation  or  commenced  subsequently. 
Upon  an  appeal  to  Lush  J.  at  Chambers  from  the 
decision  of  the  Master,  he  referred  the  case  to  the  Court. 
The  County  Courts  Act,  1867,  80  &  81  Vict  c.  142. 
8. 10.,  enacts,  "  It  shall  be  lawful  for  any  person  against 
whom  an  action  for  malicious  prosecution,  illegal  arrest, 
illegal  distress,  assault,  false  imprisonment,  libel,  slander, 
seduction,  or  other  action  of  tort  may  be  brought  in  a 
superior  Court  to  make  an  affidavit  that  the  plaintiff 
has  no  visible  means  of  paying  the  costs  of  the  defendant 
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should  a  verdict  be  not  found  for  the  plaintiff^  and        1868. 
thereupon  a  Jndge  of  the  Court  in  which  the  action  ia      Kimbeat 
brought  shall  have  power  to  make  an  order  that  unless      dbIpsb. 
the  plaintiff  shall,  within  a  time  to  be  therein  mentioned, 
give  full  security  for  the  defendant's  costs  to  the  satis« 
faction  of  one  of  the  Masters  of  the  said  Court,  or 
satisfy  the  Judge  that  he  has  a  cause  of  action  fit  to  be 
prosecuted  in  the  superior  Court,  all  proceedings  in  the 
action  shall  be  stayed,  or  in  the  event  of  the  plaintiff 
being  unable  or  unwilling  to  give  such  security,  or 
failing  to  satisfy  the  Judge  as  aforesaid,  that  the  cause 
be  remitted  for  trial  before  a  County  Court  to  be  therein 
named;   and  thereupon  the  plaintiff  shall  lodge  the 
original  writ  and  the  order  with  the  registrar  of  such 
County  Court,  who  shall  appoint  a  day  for  the  hearing 
of  the  cause,  notice  whereof  shall  be  sent  by  post  or 
otherwise  by  the  registrar  to  both   parties  or   their 
attorneys ;  and  the  County  Court  so  named  shall  have 
all  the  same  powers  and  jurisdiction  with  respect  to  the 
cause  as  if  both  parties  had  agreed,  by  a  memorandum 
signed  by  them,  that  the  said  County  Court  should  have 
power  to  try  the  said  action,  and  the  same  had  been 
commenced  by  plaint  in  the  said  County  Court;  and  the 
costs  of  the  parties  in  respect  of  the  proceedings  sub- 
sequent to  the  order  of  the  Judge  of  the  superior  Court 
shall  be  allowed  according  to  the  scale  of  costs  in  use 
in  the  County  Courts,  and  the  costs  of  the  proceedings 
in  the  superior  Court  shall  be  allowed  according  to  the 
scale  in  use  in  such  latter  Court/' 

Atkins  now  moved  for  a  rule  nisi  in  the  same  terms 
as  the  application  to  the  Master. — Stat.  30  &  31  Vict, 
e.  142.  f  •  10.  was  passed  for  the  purpose  of  preventing 

VOL.  IX.  G  B.  8z;  s. 
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1868.       yexatious  actions  against  respectable  defendants :  it  does 

KiMBBAT      ^^^  prohibit  an  action  which  the  plaintiff  had  a  right 

Draper.      ^  ^^^Sf  ^^^  ^^7  requires  that  it  shall  be  brought  in 

the  County  Court   unless   security  for  costs  is  given. 

This  enactment  only  regulates  procedure^  and  therefore 

may  have  a  retrospective  operation.  Rule  nisi. 

Mclntyre  shewed  cause  in  the  first  instance. — The 
plaintiff  had  a  vested  right  of  action  in  the  superior 
Court.  And  the  language  of  sect.  10  of  stat.  80  &  31 
Vict,  c,  142.  is  prospective;  it  applies  to  any  action 
which  "may  be"  brought^  not  which  "may  have 
been  brought."  [^Blackbum  J.  Those  words  are 
hardly  so  strong  as  "shall  be;"  where  the  statute 
is  intended  not  to  be  retrospective  the  Legislature 
say  so^  as  in  sect.  5.  But  it  is  singular  how  the 
phrase  is  changed  in  different  sections.  Cockburn  C.  J. 
Probably  half  of  the  marvellous  inconsistencies  in  recent 
Acts  of  Parliament  are  introduced  by  the  patchwork  in 
committees.  Mellor  J.  The  plaintiff  has  a  right  of  action 
for  every  malicious  prosecution^  but  no  vested  right  to 
have  it  tried  in  one  of  the  superior  Courts.  Lush  J. 
Stat.  8  &  4  ^.  4.  c.  42.  s,  31.  enacts  that  in  every  action 
brought  by  an  executor  or  administrator  in  right  of  the 
testator  or  intestate  the  executor  or  administrator  shall^ 
unless  the  Court  or  a  Judge  otherwise  order^  be  liable  to 
costs ;  and  in  Grant  v.  Kemp  (a)  it  was  held  that  where 
an  action  was  commenced  by  an  executor  before^  though 
not  tried  till  after^  the  passing  of  the  statute,  a  successful 
defendant  was  entitled  to  costs.]  The  effect  of  this 
enactment  is  not  merely  an  alteration  of  procedure,  but 
a  stay  of  proceedings  in  the  superior  Court.  [Black- 
burn  J.  It  is  not  an  absolute  stay  of  proceedings,  but 
a  compulsion  to  go  to  the  County  Court  unless  security 

(fl)  2  a  4'  M.  636. 
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is  given  for  costs.    It  aflfects  the  plaintiflPs  vested  right        1868. 
to  do  a  wrong  to  the  defendant.     Mellor  J.     Sect  10  ""kimbbaT" 
applies  to  actions  which  could  not  have  been  brought      Dalpm. 
in  the  County  Court  before  the  statute.]     [He  cited 
Moan  V.  Durden  (a).] 

Atkins,  in  support  of  the  rule, — In  Wright  v.  Hole  (i) 
it  was  held  that  stat.  23  &  24  Vict  c.  126.  s.  34,  which 
enacts  that  when  the  plaintiff  in  any  action  for  an  alleged 
wrong  recover  less  than  5/.  he  shall  not  be  entitled  to  costs 
if  the  Judge  certifies  to  deprive  him  of  them,  enables  a 
Judge  to  certify  in  an  action  commenced  before  the 
passing  of  the  Act,  on  the  ground  that  it  was  an  enactmeu  t 
merely  regulating  practice  and  not  affecting  a  vested  right. 
Pollock  C.  B.  said,  p.  231,  ''When  an  Act  alters  the 
proceedings  which  are  to  prevail  in  the  administration 
of  justice,  and  there  is  no  provision  that  it  shall  not 
apply  to  suits  then  pending.  I  think  it  does  apply  to  such 
actions.** 

CocKBUBN  C.  J.  I  have  had  doubt  about  the  present 
case  and  about  the  decision  in  fVright  v.  Hale  (&).  How- 
ever, it  was  there  held  that  sect.  34  of  ^tat.  23  &  24 
Vict.  c.  126.  was  retrospective ;  and  as  sect.  10  of  the 
present  Act  is  a  most  salutary  enactment,  and  the  canon 
of  construction  laid  down  in  that  case  applies  here,  we 
may  hold  that  it  is  retrospective. 

Blackburn  J.  The  rule  in  construing  statutes  is, 
that  where  the  effect  of  an  enactment  is  to  change  the 
rights  of  parties  it  is  not  retrospective ;  but  where  it 
only  changes  the  manner  of  procedure  it  applies  to 
actions  pending  as  well  as  future.     But  for  the  decision 

(a)  2  Exch,  22.  (6)  Q  ff.  4^  N.  227. 

G  2 
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1868.  in  Wright  y.  HaU  (a)  I  should  have  hesitated  on  the 
"kimbrat  question  whether  sect.  84  of  stat  28  &  24  Viet.  c.  126. 
Drapbb.  ^^  ^^^  *^  enactment  taking  away  a  rights  viz.,  the 
right  which  the  party  previously  had  to  costs.  But  the 
rule  there  laid  down  is  that  a  statute  enabling  a  Judge 
to  deprive  a  plaintiff  of  costs  in  a  case  where,  but  for  the 
statute,  he  would  be  entitled  to  them,  deals  with  matter 
of  procedure  only.  The  enactment  in  sect.  10  of  stat 
30  &  81  Vict  c.  142.  causes  the  end  of  the  action  to  be 
in  the  County  Court  instead  of  the  superior  Court  unless 
the  plaintiff  gives  security  for  costs,  which  is  much  less 
the  taking  away  a  right  than  depriving  a  party  of  costs. 

Mellob  J.  I  have  considerable  doubt  whether  sect. 
10  is  retrospective.  The  language  of  different  sections 
in  the  statute  is  used  in  an  indiscriminate  manner. 
However  the  object  of  sect.  10  was  to  make  the  pro- 
ceedings under  the  circumstances  stated  similar  to  those 
in  the  County  Court ;  and  as  there  are  no  negative  words 
in  the  section  we  may  adopt  the  construction  given  to 
sect.  84  of  stat.  23  &  24  Vict.  c.  126.  in  Wright  v.  Hale  (a), 
and  hold  that  sect.  10  of  stat.  80  &  81  Vict,  c.  142.  is 
retrospective  also. 

Lush  J.  At  Chambers  I  had  very  considerable  doubt 
on  the  point,  and  therefore  referred  the  case  to  the 
Court.  But  construing  sect  10  ot  stat  80  &  81  Vict, 
c.  142.  with  the  others,  and  applying  the  canon  laid 
down  in  the  analogous  case  of  Wright  v.  Hale{a\  I 
think  the  section  applies  to  actions  pending  at  the  time 
of  the  statute  coming  into  operation. 

Rule  absolute;  the  plaintiff  to  give 
security  within  ten  days  (Jb). 

(a)  6  H.  4'  N,  227.  (6)  See  Butcher  y,  Henderson,  post. 
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1868. 


£ng£L  against  Fitch   and  others.  '^^'^lethi 


1.  The  rule  laid  down  in  Flureau  v.  ThomhUl,  2  W,  Bl  1078,— that  upon    Vendor  and 
a  contract  for  purchase  of  real  property,  if  the  title  proves  bad  and  the  purchaser, 
Tendor  is  without  fraud  incapable  of  malung  a  good  one,  the  purchaser   Sale  of  real 
is  not  entitled  to  damages  beyond  the  amount  of  the  deposit  and  interest  property, 
thereon  and  the  expenses  of  lUTestigatine  the  title, — is  anomalous,  being   Befueal  of 
founded  on  the  state  of  the  law  as  to  reiu  property ;  and  does  not  apply   vendor  to 
where  the  non-peiformance  of  the  contract  arises  not  from  a  difficulty  contfey, 

as  to  title  but  from  the  fact  of  the  party  who  engages  to  sell  not  having   Damagee, 
secured  to  himself  the  property  in  or  the  possession  of  the  thing  of  which  Loss  of  profit 
he  takes  on  himself  to  dispose.  on  resale; 

2.  The  defendants,  mortgagees  with  a  power  of  sale,  sold  to  the 
plaintiff  by  auction  the  lease  of  a  house,  the  particulars  of  sale  stating 
that  possession  would  be  given  on  completion  of  the  purchase.  The 
tzansaction  was  by  the  conditions  of  sale  to  be  completed  by  the  26th 
December,  By  the  5th  condition,  in  case  the  vendor  should  be  unable 
or  unwilling  to  remove  or  comply  with  any  objection  or  requisition  as 
to  the  title,  he  was  at  liberty  to  rescind  the  contract  and  to  return  the 
deposit  money  without  interest^  costs  or  other  compensation.  The  mort^ 
gagor  being  in  possession  refused  to  give  it  up ;  and  the  plaintifl^  having 
sold  to  a  purchaser  who  bought  the  house  for  occupation,  required  pos- 
session before  completion.  Thereupon  the  defendants  rescinded  the 
eontract  on  account  of  the  expense  they  would  incur  in  order  to  enable 
them  to  complete.    Held, 

(1).  That  the  defendants  were  not  entitled  to  rescind  under  the 

5&  condition. 
(2).  That  the  plaintiff  could  recover  damages  for  the  loss  of  profit 

on  the  resale,  and  the  expense  consequent  on  it 
(3).  That  such  damages  were  not  too  remote,  according  to  the  rule 

in  Sadley  v.  BaxendaU,  9  Exch,  341. 

'T^HIS  was  an  action   by  purchaser   against  yendor 
for  not  performing  an  agreement  to  sell  the  lease  of 
a  house. 

oil  the  trial,  before  Shee  J.,  at  the  Middlesex  Sittings 
during  Hilary  Term,  1867,  the  facts  were  as  follows. 
The  defendants  put  up  to  auction,  subject  to  certain 
conditions  of  sale,  the  lease  of  two  houses  mortgaged 
to  them  as  trustees  with  a  power  of  usale,  which  power 
they  had  become  entitled  to  exercise.  One  house  was 
described  in  the  particulars  of  sale  as  being  let  to  weekly 
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1868.  tenants;  as  to  the  other  it  was  stated  in  the  particulars 
jjjjQ^j^  that "  possession  would  be  given  on  the  completion  of  the 
FiTOH  pwchase/'  The  plaintiff  being  the  highest  bidder,  the 
lease  was  knocked  down  to  him  for  the  sum  of  1957., 
and  thereupon  the  deposit  required  by  the  conditions 
was  duly  paid  by  him.  The  transaction  was  by  the 
conditions  of  sale  to  be  completed  by  the  26th  of 
the  ensuing  December^  1865.  The  5th  article  of 
the  conditions  stipulated  :— *'  All  objections  or  requi- 
sitions as  to  the  title  or  conveyance  (if  any)  shall  be 
delivered  in  writing  to  Messrs.  Letois  §•  Sans,  7,  JViU 
mington  Square^  W.  C,  the  vendor's  solicitors,  within 
seven  days  after  the  delivery  of  the  abstract,  and  in 
default  of  such  delivery,  and  as  to  all  matters  not 
therein  specifically  objected  to,  the  title  shall  be  con- 
sidered as  accepted,  and  every  answer  to  any  original  or 
subsequent  statement  of  objections  or  requisitions  shall, 
within  seven  days  after  the  delivery  of  such  answer,  be 
replied  to  by  a  statement  in  writing  delivered  as  afore- 
said, and  any  such  answer  not  so  replied  to  shall  be 
considered  as  satisfactory  and  final,  and  in  case  any 
objection  or  requisition  shall  be  so  delivered,  and  the 
vendor  shall  be  unable  or  unwilling  to  comply  therewith 
or  remove  the  same,  the  vendor  is  to  be  at  liberty  by 
notice  in  writing  under  the  hand  of  the  vendor's  solici- 
tors to  rescind  the  contract,  and  on  receiving  back  the 
abstract  to  return  the  deposit  money  without  interest, 
costs  or  other  compensation,  notwithstanding  any 
attempt  made  to  satisfy,  remove  or  comply  with  any 
such  objection  or  requisition  or  any  negotiation  or  liti- 
gation in  reference  thereto,  or  other  proceeding  conse- 
quent on  the  sale." 
No  difficulty  arose  as  to  the  title  of  the  defendants. 
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but  the  mortgagor,  being  in  possession  of  the  second  house,  1868. 
reAused  to  give  it  up,  so  that  the  defendants,  though  fully  Zhqkl 
able  to  convey,  were  not  in  a  situation  to  give  possession  f^oj^ 
according  to  the  contract.  The  plaintiff  having  in  the 
meantinae  resold  the  premises  to  a  Mr.  Gilbert,  who  had 
bought  the  house  for  occupation,  at  an  advance  of  100/., 
Mr.  Richardson,  the  solicitor  of  the  latter,  was  put  into 
communication  with  the  solicitors  of  the  defendants  for 
inspection  of  the  deeds.  Some  slight  delay  occurred,  and 
a  letter  having  been  written  by  the  defendants'  solicitors, 
with  a  view  to  despatch,  the  following  letter  was  written 
by  the  solicitor  of  the  plaintiff:— ''15 t/iiiitiary,  1866. 
Dear  Sirs.  I  have  seen  Mr.  Richardson  herein.  The 
only  reason  the  matter  is  delayed  is  your  not  being  able 
to  give  possession,  and  as  I  would  not  on  my  client's 
behalf  consent  to  complete  without  having  possession 
given  to  us  as  stated  in  the  conditions  of  sale  matters 
would  not  be  improved  by  my  proceeding  on  their 
behalf  to  carry  out  the  contract.  What  is  the  difficulty 
in  ousting  the  tenant?'' 

To  this  letter  the  following  answer  was  given: — 
**  February  1,  1866.  Dear  Sir.  The  purchaser  having 
made  an  objection  which  the  vendor  is  unable  and 
unwilling  to  comply  with,  the  vendors  rescind  the 
contract,  and  the  purchaser  can  obtain  back  his  deposit 
by  application  to  the  auctioneer,  Mr.  TM^  at  139, 
Cheapnde,^ 

On  the  9th  FAruary  the  plaintiff's  solicitor  wrote : — 

''Please  specify  the  objection  upon  which  the  vendors 

affect  to  rescind  the  contract,  and  the  grounds  upon 

^hich  they  allege  their  inability  to  comply  with  it." 

The  answer  to  this  letter  -was : — "  16  February,  1866. 
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1868.       Bear  Sir.    The  purchaser  requires  possession   to  be 

Ejjqji^       delivered  up.      Mr.  Hddsioorth,  the  mortgagor^  denies 

FiTOH.       ^^^  right  of  the  vendor  to  possession,  and  the  vendors 

will  have  to  incur  considerable  expense  to  obtain  the  same. 

The  vendors  have  therefore  rescinded  the  contract" 

The  defendants  subsequently  brought  an  ejectment 
and  ousted  the  mortgagee. 

The  defendants  having  thus  refused  to  perform  the 
contract  the  plaintiff  brought  this  action  to  recover  not 
only  his  deposit  and  interest  thereon  and  the  expenses 
of  investigating  the  title  but  also  the  loss  of  the  profit 
on  the  resale^  as  veil  as  the  expenses  which  he  had 
incurred  in  preparing  for  the  sale  to  his  vendee.  The 
defendants  paid  into  Court  enough  to  cover  the  amount 
of  the  three  first. 

A  verdict  was  entered  for  the  plaintiff  for  105/.^  the 
loss  of  the  profit  on  the  resale  as  also  for  the  expenses 
incurred  with  reference  to  the  resale^  leave  being  reserved 
to  move  to  enter  a  verdict  for  the  defendants. 

In  the  following  Easter  Term, 

Hayes  Serjt.  obtained  a  rule  accordingly. 

The  case  was  argued  in  Michaelmas  Term,  Novem- 
ber 4, 1867,  and  Hilary  Term,  January  29, 1868 ;  before 
CocKBUBN  C.  J.,  Shee  and  Lush  JJ. 

Field  and  ff\  K  Clare  shewed  cause. — They  con- 
tended that  the  rule  as  to  damages  for  breach  of  contract 
in  the  case  of  sales  of  real  estate  which  was  recognized 
in  Flureau  v.  Thomhill(a)  and  Sikes  v.  mid{b)  affirmed 
on  appeal  (c)  did  not  apply  to  the  present  case,  in  which 

(a)  2  W.  Bl  1078.  {b)  IB.  ^8,  687. 

(c)  4iB,i8,  241. 


XXXL   VICTORIA.  89 

the  sale  did  not  go  off  for  want  of  title.    They  cited  1868. 

Hopkins  V.  Grazebrook  (a),  Robinson  v.  Harman  (&),  per  e„q,i. 

Parke  B.,   Simons  v.  Pateheit  (c),  per  Lord  Campbell,  y^^^ 
Lock  V.  Furzcy  on  appeal  (rf),  per  Blackburn  J. 

Hayes  Serjt.,  in  support  of  the  rule,  contended,  first, 
that  the  fact  of  the  vendor  not  having  a  right  to  posses- 
sion, and  therefore  being  unable  to  give  possession  to  the 
purchaser,  was  an  objection  of  the  same  natiu^  as  a  de- 
fect of  title,  within  the  rule  in  Flureau  v.  Thomhill  («), 
Siies  V.  WUd{f\  affirmed  on  appeal  {g).  He  cited 
Bratt  V.  Ellis  and  Jones  v.  Dyke,  Sugd.  Vend,  and 
Ihtrck,  App.  V.  and  vi.,  14th  ed,  Walker  v.  Moore  (A), 
per  Bayley  and  Parke  JJ.,  as  contrary  to  Hopkins  v. 
Grazebrook  (a),  Tyrer  v.  King  (i),  Pounsett  v.  Fuller  (j), 
per  fVUliams  3. 

Secondly,  that,  if  the  plaintiff  was  entitled  to  damages 

beyond  the  expense  of  investigating    the  title,    the 

damages  for  the  loss  of  his  bargain  on  a  resale  were 

too  remote.    He  cited  Hadley  v.  Baxendale  (A). 

Cur*  adv.  vuU. 

CocKBXTBN  C.  J.  now  delivered  the  judgment  of  the 
Court.  This  case  was  argued  before  the  late  Mr.  Justice 
Shee,  my  brother  Lush  and  myself;  but  in  consequence  of 
the  illness  and  death  of  that  learned  Judge,  whose  loss 
we  in  common  with  the  whole  profession  most  sincerely 
lament  however  admirably  the  vacancy  is  filled  by  his 


(a)  eB.fC.  31.  (6)  1  Exch.  m>.  855. 

(c)  7  iC.  #  A  668. 572.        (d)  H  ^  i?.  379. 384-5. 
(«)  2  W.  Bl.  1078.  (f)^B.4'  8,  587. 

(^)  4  B.  #  &  421.  {h)  10  B,  #  C.  416. 420-1. 422-3. 

(i)  2  C:  #  K.  149.  (>)  17  C.  B,  660.  681-2. 

(At)  0  Exch.  341.  354-5. 
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1868.  successor^  it  was  rendered  impossible  to  submit  to  him 
E^QHi  the  judgment  for  his  consideration;  and  it  must  there- 
fore be  taken  as  the  judgment  of  my  brother  Lush  and 
myself. 

After  stating  the  facts  as  ante^  pp.  85-8.  The  ques- 
tion before  us  is,  whether  the  plaintiff  is  entitled  to 
recover  the  profit  he  would  have  made  on  the  resale  if 
the  defendants  had  completed  the  contract,  as  also  the 
expenses  of  preparing  for  the  sale  to  the  second  vendee. 

On  the  argument  before  us  in  support  of  this  claim 
the  general  law  on  the  subject  of  damages  for  breach 
of  contract  was  relied  on,  the  facts  of  the  present  case, 
as  it  was  contended,  not  bringing  it  within  the  rule  laid 
down  in  Flureau  v.  Th<ynihiU  (a)  and  the  cases  which 
have  followed  it,  but  rather  within  the  exception  en- 
grafted on  that  rule  by  the  decisions  in  Hopkins  v. 
Grazebrook  {b)  and  Robinson  v.  Harman  (c). 

On  the  part  of  the  defendants  it  was  contended. 
First,  that  by  the  objection  made  by  the  purchaser  to 
complete  on  account  of  the  inability  of  the  vendors  to 
give  possession  the  defendants  were  warranted  in  giving 
notice  to  rescind  the  contract  under  the  5th  article  of 
the  conditions,  and  having  done  so  were  protected  from 
all  liability  beyond  that  of  returning  the  deposit  money. 
Secondly,  that  on  the  failure  to  complete  a  contract  for 
the  sale  of  real  estate  on  account  of  expense  which  the 
vendor  finds  he  would  have  to  incur  in  order  to  enable 
himself  to  complete  the  sale,  no  loss  of  profit  or  expense 
consequent  on  a  resale  can  be  recovered  by  the  vendee. 
Thirdly,  that  such  damages  are  too  remote  according  to 
the  rule  established  in  Hadley  v.  Baxendale  {d). 

The  first  of  these  grounds  is  easily  disposed  of.    The 

(a)  2  W.  Bl  1078.  {h)  6  A  #  C.  31. 

(c)  1  Exch,  850.  (rf)  9  Exch,  341. 
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5th  article  of  the  conditionB  of  sale  has  reference  1868. 
expressly  to  title  and  the  instrament  of  conveyance  ^^qel 
alone.  Such  a  condition  is  obviously  introduced  for 
the  purpose  of  protecting  a  vendor  against  difficulties  as 
to  title  which  in  the  complicated  state  of  the  law  of  real 
property  often  unexpectedly  arise^  and  which  a  vendor 
is  not  always  able  to  remove,  at  least  without  consider- 
able expense.  Here  no  question  arose  as  to  the  title  or 
as  to  the  form  of  the  conveyance ;  the  purchaser  simply 
declined  to  complete  till  the  party  in  possession  should 
have  been  ousted  so  that  possession  could  be  given 
according  to  the  contract  The  vendors  were  not  in 
our  opinion^  under  such  circumstances^  entitled  to  rescind 
under  the  6th  article  of  the  conditions. 

The  other  grounds  taken  by  the  defendants  present 
more  difficulty,  and  as  they  involve  questions  of  impor- 
tance as  regards  the  law  of  vendors  and  purchasers  we 
thought  it  right  to  give  them  our  deliberate  considera- 
tion. 

In  support  of  the  second  ground,  the  case  of  Flureau 
V.  ThomhiB  (a)  and  the  cases  which  have  followed  it 
were  relied  on,  and  we  have  to  see  whether  the  present 
case  properly  falls  within  the  principle  of  those  deci- 
sions. 

It  will  be  necessary  to  observe  what  were  the  facts  in 
Fkreau  v.  ThomhilL  There  the  defendant,  having 
sold  to  the  plaintiff  a  rent  issuing  out  of  a  leasehold 
house  and  finding  himself  unable  to  make  out  the  title, 
offered  the  plaintiff  either  to  take  the  title  with  all  its 
faults  or  to  receive  back  the  deposit  with  interest  and 
costs.  The  plaintiff  refused  to  take  the  title,  and  brought 
an  action  to  recover  not  only  the  deposit  with  interest 

(fl)  2  r.  Bl  1078. 
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1868.       Ai^d  costs  but  also  damages  for  the  loss  of  his  bargain. 

Ehoel       ^^^  defendant  having  paid  into  Court  enough  to  cover 

FiTOH        everything  but  the  damages  for  the  loss  of  the  bargain^ 

it  was  held  that  the  plaintiff  was  not  entitled  to  recover 

in  respect  of  the  latter. 

When  the  facts  of  the  present  case  are  looked  at  they 
will  be  found  to  differ  from  the  foregoing  in  material 
particulars.  The  obstacle  to  the  completion  of  the  con- 
tract had  no  reference  to  title.  It  was  one  which  the 
vendors  were  not  unable^  but  which  on  account  of  the 
expense  they  were  unwilling,  to  remove.  They  might, 
had  they  chosen  to  incur  the  expense,  have  ousted  the 
mortgagor  by  ejectment,  as  they  in  fact  did  after  they 
had  put  an  end  to  the  present  contract.  Lastly,  it  was 
not  the  purchaser,  but  the  sellers,  who  repudiated  the 
contract  All  that  the  purchaser  said  on  being  urged 
to  hasten  the  completion  was  that  he  could  not  complete 
till  the  sellers  were  in  a  position  to  give  possession.  The 
letter  of  the  plaintiff's  solicitor  of  the  I5th  January, 
with  its  concluding  question,  "  What  is  the  difficulty  in 
ousting  the  tenant  ?''  appears  to  us  to  shew  not  only  that 
the  plaintiff  did  not  repudiate  the  contract,  which  indeed 
having  resold  at  a  profit  it  was  his  interest  to  get  com- 
pleted, but  that  he  was  willing  to  afford  time  for  the 
necessary  steps  being  taken  to  obtain  possession  of  the 
property.  The  refusal  to  complete  was  the  act  of  the 
sellers,  who  chose  to  break  their  contract  rather  than 
undergo  an  expense  which  would  have  enabled  them  to 
perform  it  though  it  might  have  made  it  an  unprofitable 
one  to  them. 

It  is  no  doubt  true  that  the  defendants  could  not 
have  ousted  the  mortgagor  by  ejectment  by  the  26th 
December,  the  time  fixed  by  the  conditions  of  sale  for 
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completing  the  transaction  but  so  long  as  the  purchaser       1868. 

was  willing  to  waive  the  question  as  to  time  the  sellers^       Ehoel 

more  especially  as  the  stipulation  was  one  made  in  their       Yncn 

favour^  could  not  take  advantage  of  a  delay  occasioned 

by  their  own  default.    Furthermore  the  stipulation  as 

to  time  had  in  fact  been  waived,  for  the  correspondence 

which  terminated  in  the  defendants  rescinding  the  con* 

tract  all  took  place  after  the  26th  December.    We  must 

take  it  therefore  that  the  contract  was  wilfully  broken 

by  the   defendants   without   lawfal   excuse ;    and   the 

question  is,  whether  the  rule  established  by  Flureau  v. 

ThomhU]  (a)  or  by  any  of  the  cases  decided  on  its 

authority  is  applicable  to  the  present.    We  think  it  is  •- 

not 

The  question  mainly  turns  on  whether  the  rule  re- 
ferred to  is  an  exceptional  one,  and  therefore  only 
applicable  to  the  special  circumstances  with  reference 
to  which  it  was  laid  down,  or  one  which  from  any 
peculiarity  in  the  nature  of  contracts  relating  to  the 
transfer  of  real  property  oaght,  in  the  absence  of  fraud, 
to  be  extended  to  all  contracts  of  this  description. 

Now,  however  firmly  settled  the  law  as  laid  down  in 
Flureau  v.  ThomhUl  (a)  may  be,  it  must  be  admitted 
that  that  case  itself  is  anything  but  satisfactory.  The 
question  came  before  the  Court  for  the  first  time,  yet 
no  reasons  for  the  decision  are  given  by  the  Judges. 
An  earlier  case  indeed  from  Palmer^i  Reports  termed 
Brigit  Case  {b)  is  referred  to  in  the  books  as  a  case  in 
point.  But  when  that  case,  which  was  an  application 
for  a  prohibition  to  the  Court  of  the  Marches  in  Wales 
is  referred  to  all  that  appears  is  that  the  plaintiff  having 
paid  a  fine  as  the  consideration  for  a  lease  and  the 

(a)  2  W.  BL  1078.  (b)  Palm,  364. 
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1868.  intended  lessor  having  been  evicted  before  the  lease  was 
f^^Q^  made,  whereupon  the  plaintiff  brought  his  suit  in  the 
Court  of  the  Marches,  it  was  said  by  the  Court  of  Eang's 
Bench  on  the  subject  of  damages  that  an  action  on  the 
case  would  lie  for  the  loss  of  the  benefit  of  the  bargain, 
in  which  the  plaintiff  would  recover  not  only  what  he 
had  paid  for  a  fine  but  also  damages  for  breach  of  the 
contract,  but  that  an  action  of  debt  would  not  lie 
because  the  plaintiff  had  not  given  his  money  with  a 
view  of  having  it  returned.  But  as  to  what  was  the 
extent  or  the  limit  of  the  damage  which  the  plaintiff 
might  recover  for  the  loss  of  his  bargain  nothing  was 
said,  though  the  term  damages  "  for  the  loss  of  the  benefit 
of  the  bargain^'  would  rather  seem  to  imply  more  than 
the  fine  paid  and  the  expenses  incurred  by  the  disappointed 
party.  The  point  having  thus  come  before  the  Court 
for  the  first  time  in  Flureau  v.  Thomhitt  it  is  certainly 
unsatisfactory  to  find  that  in  the  absence  of  precedent 
or  authority- the  Court  assign  no  principle  for  a  decision 
which  must  be  admitted  to  have  been  an  exceptional 
departure  from  the  general  rule  as  to  damages  for 
breach  of  contract.  '^  I  think,"  says  JDe  Grey  C.  J., 
'^  the  verdict  wrong  in  point  of  law.  Upon  a  contract 
for  a  purchase,  if  the  title  proves  bad,  and  the  vendor  is 
(without  firaud)  incapable  of  making  a  good  one,  I  do 
not  think  that  the  purchaser  can  be  entitled  to  any 
damages  for  the  fancied  goodness  of  the  bargain, 
which  he  supposes  he  has  lost"  Gould  J.  was  of  the 
same  opinion.  Blackstone  J.  was  of  the  same  opinion, 
and  added,  *'  These  contracts  are  merely  upon  condition, 
frequently  expressed,  but  always  implied,  that  the  vendor 
has  a  good  title.  If  he  has  not,  the  return  of  the 
deposit   with  interest    and  costs  is  all  that  can    be 


FlTOH. 
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expected*''  Nares  J.  at  first  hesitated,  but  next  morning        1868. 
dedared  that  he  concurred  with  the  other  Judges.  J 

It  certainly  would  have  been  more  satisfactory  if,  in  ^  J; 
a  case  laying  down  so  important  and  at  the  same  time 
exceptional  a  rule,  the  Judges  had  given  the  reasons  of 
their  decision  as  a  guide  in  future  cases.  We  are  left 
in  doubt  whether  the  decision  proceeded  on  an  estab- 
lished practice  of  conveyancers  and  solicitors,  or  as  has 
1>een  suggested  on  the  ground  that  in  the  complicated 
state  of  the  law  of  real  property  the  owner  of  an  estate 
is  often  unable  to  make  out  such  a  title  as  a  purchaser 
will  be  bound  to  take,  and  the  parties  therefore  are  only 
placed  on  fair  terms  if  on  the  purchaser  rejecting  the 
title  the  liability  of  the  seller  shall  be  limited  to  the 
repayment  of  the  deposit  and  the  expenses  of  investiga- 
ting the  title.  In  Walker  v.  Moore  (a)  Littledale  J. 
says,  p.  422,  '^When  a  contract  for  the  purchase  of 
lands  is  made,  each  party  cannot  but  know  that  the 
title  may  prove  defective,  and  must  be  taken  to  proceed 
upon  that  knowledge.''  And  Parhe  J.  says,  p.  423, 
*'  In  the  absence  of  any  express  stipulation  about  it,  the 
parties  must  be  considered  as  content  that  the  damages, 
in  the  event  of  the  title  proving  defective,  shall  be 
measured  in  the  ordinary  way,  and  that  excludes  the 
claim  of  damages  on  account  of  the  supposed  goodness 
of  the  bargain."  These  dicta  however  throw  no  light 
on  the  question  whether  the  understanding  referred  to 
iB  to  be  implied  from  the  rule  laid  down,  or  the  rule  has 
been  based  on  an  understanding  already  established  in 
practice. 

The  decision  in  Flureau  v.  ThornhiU  (&)  is  further 
open  to  exception  in  this,  that  it  introduces  a  qualifica- 

(a)  10  J5.  #  C.  416.  if)  2  W,  Bl  1078. 
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1868.  tion  into  the  rule  that  it  shall  only  be  applied  in  the 
£hgxl  absence  of  fraud.  The  inconsistency  of  this  qualification 
FxTOH.  ^^^  ^^^  general  rule,  according  to  which  motives  are 
inadmissible  in  estimating  damages  for  breach  of  con- 
tracty  has  been  fully  pointed  out  by  Mr.  Sedgwick  in  his 
most  able  work  on  Damages,  4th  ed.,  pp.  227, 234-5.  And 
in  the  recent  case  of  Sikes  y.  WUd,  on  appeal  {a\  Erie 
C.  J.  appears  to  speak  doubtingly  of  the  position  that 
*'  actual  fraud  is  necessary  to  take  away  the  protection/' 
It  is  therefore  not  altogether  to  be  wondered  at  that 
Lord  Tenterden  should  have  expressed  himself  not 
satisfied  of  the  soundness  of  this  decision.  In  Hopkins 
v.  Grazebrook  {b)  he  says,  p.  33,  **  Upon  the  present 
occasion  I  will  only  say,  that  if  it  is  advanced  as  a 
general  proposition,  that  where  a  vendor  cannot  make  a 
good  title  the  purchaser  shall  recover  nothing  more  than 
nominal  damages,  I  am  by  no  means  prepared  to  assent 
to  it.  If  it  were  necessary  to  decide  that  point,  I  should 
desire  to  have  time  for  consideration.'' 

The  precedent  of  Flureau  v.  ThomhiU  (c)  was  how- 
ever followed  in  the  succeeding  cases  of  Bratt  v.  EUis 
and  Janes  v.  Dyke^  reported  in  the  Appendix  to  Sugden 
an  Vendors  and  Purchasers^  14th  ed.,  Nos.  v.  and  vi., 
pp.  812-813.  The  latter  of  these  cases  was  a  Nisi  prius 
decision,  but  the  former  was  a  decision  of  the  Court  of 
Common  Pleas  in  banc ;  neither  of  them  is  however 
found  in  the  regular  Reports,  and  though  cited  on  the 
argument  in  Hopkins  v.  Grazebrook  (i),  they  do  not 
appear  to  have  been  deemed  conclusive  by  Lord  Tenter- 
den. But  in  the  subsequent  case  of  Walker  y.  Moore  {d) 
this  Court  upheld  the  rule,  and  refused  to  allow  to  the 

(a)  4tB.f8,  421.  424.  (b)  6  J5.  #  C.  31. 

(c)  2  W,  BL  1078.  (rf)  lb  B,  #  C.  410. 
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plaintiff,  who  haying  agreed  for  the  purchase  of  an  estate       I868. 
had  before  comparing  the  title  deeds  with  the  abstract       ^EMmi 
resold  a  portion  but  afterwards  found  that  the  title  was 
defective,  either  the  loss  of  profits  on  the  resale,  or  the 
expenses  of  the  resale,  or  the  sums  he  was  liable  to  pay 
to  parties  with  whom  he  had  contracted.    Besides  being 
recognized  as  law  in  the  subsequent  case  of  Bobinam  v. 
Barman  (a)  the  rule  was  upheld  by  the  Court  of  Com- 
mon Pleas  in  the  case  of  fVorthingtan  v.  WarringUm  (i), 
by  the  Court  of  Queen's  Bench  in  Ireland  in  the  case 
of  Buckley  y.  Datoeon  {c\  and  by  this  Court  and  the 
Court  of  Exchequer  Chamber  in  the  recent  case  of  Sihee 
y.  fFild  {d)f  and  has  eyen  been  extended  to  a  new  class 
of  cases  by  the  Court  of  Common  Pleas  in  the  case  of 
Paumett  y.   Fuller  («).     In   canvassing   therefore  the 
decision  in  Flureau  y.  ThamhiU  (f),  upheld  as  it  has 
been  by  all  these  authorities,  we  must  not  be  considered 
^  as  intending  to  dispute  the  law  as  settled  by  that  case. 
Our  purpose  is  to  consider  whether  the  rule  laid  down 
18  exceptional  and  confined  to  breach  of  contract  from 
inability  to  make  out  a  sufficient  title,  or  is  applicable  to 
breach  of  contract  in  respect  of  the  sale  of  real  property 
from  whatsoeyer  cause  arising. 

In  two  well  known  cases  the  rule  was  treated  as 
exceptional  and  as  limited  as  above  stated.  In  Hopkins 
y.  GrazArook  {g)  where  the  defendant,  haying  contracted 
for  the  purchase. of  real  estate,  but  not  having  obtained 
a  conyeyance,  had  resold  to  the  plaintiff  but  failed  to 
complete  his  contract  by  reason  of  his  vendor  being 

{a)  1  Exeh.  8S0.  (h)  8  C.  B.  1S4. 

(e)  4  Ir.  a  JL  B,  211. 

(i)  i  ^.  #  5L  687;  ftffirmed  on  appeal,  ^B.fS,  421. 
(«)  17  C.  B.  660.  (/)  2  W.  BL  1078. 

(^)  6  B.  #  a  31. 
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1868.  unable  to  convey  to  him,  this  Court,  holding  the  circum- 
Enoel  stances  to  be  materially  different  from  those  in  Flureau 
Fitch.  ^'  Thomhill  (a),  refused  to  apply  the  rule  of  the  latter 
case,  and  held  the  defendant  liable  not  only  in  respect 
of  the  expenses  which  the  plaintiff  had  incurred  but 
also  in  respect  of  the  loss  sustained  by  the  latter  in  not 
having  the  contract  carried  into  effect.  Lord  Tenterden^ 
distinguishing  the  case  from  Flureau  v.  Thomhill^ 
observes,  p.  33,  *'  There  the  vendor  was  the  owner  of 
the  estate,  and  an  objection  having  been  made  to  the 
title,  he  offered  to  convey  the  estate  with  such  title  as 
he  had,  or  to  return  the  purchase  money  with  interest ; 
here  no  such  offer  was  or  could  be  made.  The  defend- 
ant had,  unfortunately,  put  the  estate  up  to  auction 
before  he  got  a  conveyance.  He  should  not  have  taken 
such  a  step  without  ascertaining  that  he  would  be  in  a 
situation  to  offer  some  title,  and  having  entered  into  a 
contract  to  sell  without  the  power  to  confer  even  the 
shadow  of  a  title,  I  think  he  must  be  responsible  for  the 
damage  sustained  by  a  breach  of  his  contract."  And 
Bayley  J.  says,  p.  84,  "  The  case  of  Flureau  v.  Thorn- 
hill  is  very  different  from  this,  for  here  the  vendor 
had  nothing  but  an  equitable  title.  Now  where  a  vendor 
holds  out  an  estate  as  his  own,  the  purchaser  may  presume 
that  he  has  had  a  satisfactory  title,  and  if  he  holds  out 
as  his  own,  that  which  is  not  so,  I  think  he  may  very 
fairly  be  compelled  to  pay  the  loss  which  the  purchaser 
sustains  by  hot  having  that  for  which  he  contracted.'* 

The  case  of  Hopkins  v.  Grazebrook  (ft)  has  it  is  true 
been  more  than  once  questioned  by  high  authority  as 
inconsistent  with  the  decision  in  Flureau  v.  Thomhill; 
but,  with  the  utmost  deference  for  the  opinions  referred 

(a)  2  W.  BL  1078.  (b)  6  5.  #  C.  31. 
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to,  if  the  case  of  Hopkins  v.  Grazebrook  {a)  is  considered  1868. 
on  its  true  grounds  it  appears  plainly  distinguishable  £^^ 
from  Flureau  y.  ThomhiU{b)  and  stands  upon  a  perfectly 
intelligible  and  sound  foundation. 

There  is  an  obvious  diflference  between  the  case  of  a 
man  who,  being  in  possession  and  the  undoubted  owner 
of  real  property,  is  unable  to  make  out  a  marketable 
title,  and  that  of  one  who,  not  being  the  owner,  but 
having  only  a  contract  for  the  purchase  of  real  estate,  takes 
upon  himself  to  sell  it  to  another  as  his  own  and  as  if 
the  title  were  his  to  convey.     The  difficulty  of  making 
out  title  which  exists  in  the  one  case,  and  forms  the 
foundation  of  the  rule  and  the  justification  of  the  excep- 
tional departure  from  ordinary   principles,   is   wholly 
wanting  in  the  other.      It  is  upon  this  distinction,  as  it 
appears  to  us,  that  the  Court  of  King's  Bench  proceeded 
in  Hopkins  v.  Grazebrook  (a).     It  is  true  that  in  critici- 
zing that  case  it  has  been  said  that  the  decision  pro- 
ceeded on  the  ground  of  the  misconduct  of  the  defend- 
ant. This  assertion,  which  appears  to  have  been  founded 
on  an  unguarded  expression  of  Bayley  J.  in  Wdlher  v. 
Moore  (c)  where,  distinguishing  that  case  from  Hopkins 
V.   Grazebrook  (a),  he  says,  p.  420,  that  in  the  latter 
case  the  Court  were  of  opinion  that  the  defendant  had 
been  ''  in  fault  by  representing  himself  as  the  owner  of 
the  property,''  seems  to  us  altogether  inaccurate.     There 
is  no  suggestion  in  the  language  of  Lord  Tenterden  or 
of  Bayley  J.  himself  of  any  '*  misconduct'^  in  the  defend- 
ant.     It  merely  comes  to  this,  that  a  man  who  under- 
takes to  sell  what  he  has  not  secured  the  command  of 
has  only  himself  to  blame,  and  is  not  protected  by  a 

(a)  6  3.  fC.  31.  (6)  2  W.  £L  1078. 

(o)  10  B.  4-  a  41(J. 
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1868.  rule  which  has  reference  solely  to  difficulty  in  making 
"^i^  out  title.  The  matter  is  put  on  its  true  footing  by 
FiTOH.  ^^'■**  B.  in  Robinson  v.  Harman  (a),  where,  precisely 
the  same  point  having  arisen,  the  Court,  without  hesi- 
tation, adopted  the  principle  of  Hopkins  v.  Grazehrook  {b). 
He  there  says,  p.  855,  "  The  rule  of  the  common  law  is, 
that  where  a  party  sustains  a  loss  by  reason  of  a  breach  of 
contract  he  is,  so  far  as  money  can  do  it,  to  be  placed  in 
the  same  situation,  with  respect  to  damages,  as  if  the 
contract  had  been  performed.  The  case  of  Flureau  v. 
Thomhill  (c)  qualified  that  rule  of  the  common  law.  It 
was  there  held,  that  contracts  for  the  sale  of  real  estate 
are  merely  on  condition  that  the  vendor  has  a  good 
title;  so  that,  when  a  person  contracts  to  sell  real  pro- 
perty, there  is  an  implied  understanding  that,  if  he  fail 
to  make  a  good  title,  the  only  damages  recoverable  are 
the  expenses  which  the  vendee  may  be  put  to  in  investi- 
gating the  title.  The  present  case  comes  within  the 
rule  of  the  common  law,  and  I  am  unable  to  distinguish 
it  from  Hopkins  v.  Grazebrook  (by* 

Viewed  by  the  light  of  what  is  said  by  Lord  fVenslejf' 
dale  and  Baron  AUerson  in  Robinson  v.  Harman  (a),  as 
also  upon  general  principles,  the  whole  matter  seems 
capable  of  being  put  on  a  clear  and  intelligible  footing. 
l)y  the  law  of  England,  as  a  general  rule,  a  vendor  who, 
from  whatever  cause,  fails  to  perform  his  contract,  is 
bound,  as  was  said  by  Lord   Wensleydale  in  the  case 

• 

referred  to,  to  place  the  purchaser,  so  far  as  money  will 
do  it,  in  the  position  he  would  have  been  in  if  the  con- 
tract had  been  performed.  If  a  man  sells  a  cargo  of 
goods  not  yet  come  to  hand,  but  which  he  believes  to  have 
been  consigned  to  him  from  abroad,  and  the  goods  fail 

(a)  1  Exch.  85a  (6)  ^B.^C.  31. 

(f)  2  W,  Bl  1078. 
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to  arrive,  it  will  be  no  answer  to  the  intended  purchaser       1868. 
to  say  that  a  third  party,  who  had  engaged  to  consign       Emobl 
the  goods  to  the  seller,  has  deceived  or  disappointed  him.        Tmn, 
The  purchaser  will  be  entitled  to  the  difference  between 
the  contract  and  the  market  price.    There  is  nothing  in 
the  nature  of  real  property  which  either  on  technical  or 
general  grounds  should  take  a  contract  for  the  sale  of  real 
estate  out  of  this  general  rule,  with  one  single  exception, 
namely,  that  owing  to  the  state  of  the  law  as  to  real 
property  the  undoubted  owner  of  an  estate  often  finds 
unexpected  difficulty  in  making  out  a  title  which  he 
cannot  overcome.    If,  an  obligation  to  make  out  title 
being  implied  in  every  such  contract,  the  opposite  party 
rejects  the  title  and  repudiates  the  contract,  it  seems 
not  altogether  unreasonable  that  he  shall  be  entitled  to 
no  more  than  the  return  of  the  deposit,  if  any,  and  the 
expense  of  investigating  the  title.     In  this  exceptional 
case  he  is  put,  not  in  the  condition  in  which  he  would 
have  been  if  the  contract  had  been  performed,  but 
in  the  condition  in  which  he  would  have  been  if  the 
contract  had  not  been   made.     He  is  where  he  was 
before   without  the  estate   and   the   benefit  it  would 
have  brought  him   if  a  title  could   have  been  made 
to  it.     But  the  limit  of  the  exception  is  to  be  found 
in  the  reason  on  which  it  is  based ;   the  reason  ceasing 
the  rule  should  also  cease.    It  can  properly  have  no 
application   where    the  non-performance   of  the  con- 
tract arises  not  from  a  difficulty  as  to  title  but  from 
the  fact  of  the  party  who  engages  to  sell  not  having 
first  secured  to  himself  the  property  in  the  thing  of 
which  he  takes  on  himself  to  dispose.    In  such  case  there 
seems  no  sound  reason  why  the  consequences  which 
arise  on  a  breach  of  contract  in  the  sale  of  goods  should 
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1868.  not  equally  attach.  Far  from  seeing  any  grounds,  either 
Ehosz.  in  law  or  reason  for  extending  the  rule  there  appear  to 
FiTOH,  ns  to  be  good  grounds  for  the  contrary.  In  our  view, 
notwithstanding  what  is  said  by  Erk  C.  J.  in  Siket  v. 
Wild  (a),  the  rule  is  an  anomalous  one,  that  is  to  say, 
it  is  a  departure  from  general  principles  and  inconsistent 
with  ordinary  rules  of  law  based  upon  and  applicable  to 
a  special  and  exceptional  state  of  things  alone.  There 
is,  therefore,  no  reason  in  a  legal  point  of  view  for 
extending  it,  while  on  the  other  hand  there  seems  good 
reason  for  not  encouraging  men  to  affect  to  sell  property 
the  power  to  dispose  of  which  they  have  not  secured, 
and  thereby  to  entail  inconvenience  and  possible  loss  on 
the  purchasers  without,  at  least,  bringing  to  the  know- 
ledge of  the  latter  the  real  position  in  which  they  stand. 
The  cases  of  Hopkins  v.  Grazebrook  (b)  and  Robinson 
V.  Harman  (c)  have,  it  is  true,  been  materially  entrenched 
upon  by  the  judgment  of  the  Court  of  Common  Pleas 
in  the  case  of  Pounsett  v.  Fuller  {d)  and  that  of  this 
Court  and  the  Court  of  Exchequer  Chamber  in  Sihes 
V.  Wild  (e).  In  the  first  of  these  cases  it  was  held  that 
where  a  party  had  sold  the  shooting  of  a  manor,  having 
merely  an  equitable  title  but  having  a  fair  reason  to 
believe  that  he  had  a  right  to  sell,  he  was  not  liable 
beyond  the  expense  of  examining  the  title  and  nominal 
damages.  In  Sikes  v.  Wild  real  estate  had  been  left 
to  the  defendants  in  trust  to  sell,  but  by  a  marriage 
settlement  the  land  was  vested  in  trustees  to  secure  an 
annuity  to  the  widow  of  the  devisor.  The  defendants, 
or  rather  their  solicitor  who  was  acting  for  them,  was 

(fl)  4  J5.  #  5.  421. 423.  (b)  6B.fC.  31. 

(c)  1  Exch.  860.  (d)  17  C.  J5.  660. 

(e)  \  B.^  8.  587;  affirmed  on  appeal,  4  B.  4'  8,  421. 
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aware  tliat  a  title  firee  from  incumbrance  conld  not  be       1868. 
made  without  the  assent  of  the  widow  and  her  trustees,        Ehgbl 
but  the  solicitor  had  obtained  a  verbal  promise  from  the       fitch. 
widow  that  in  the  event  of  the  sale  she  would  consent  to 
have  her  security  transferred  to  another  property,  and 
(as  found  by  the  jury;  he  believed  and  had  reasonable 
grounds  for  believing  that  he  would  be  able  to  make  a 
good  title  free  from  incumbrance.     After  the  sale  how- 
ever the  widow  refused   to  assent.     This  Court,   and 
afterwards  the  Court  of  Exchequer  Chamber  on  appeal, 
with  the  approbation  of  Lord  St,  Leonards  {a)^  whose 
opinion  on  the  subject  is  we  need  not  say  of  the  greatest 
weight,  held  that  the  liability  of  the  defendants  was 
limited  to  the  deposit  and  the  expense  of  investigating 
the  title,  and  that  the  plaintiff  was  not  entitled  to 
recover  anything  for  the  loss  of  his  bargain. 

These  decisions  have  not  only  given  effect  to  the  rule 
as  originally  laid  down  but  have  no  doubt  further 
extended  it  in  a  most  important  particular.  In  each  of 
the  earlier  cases,  the  defendant,  being  in  possession 
and  having  the  legal  estate,  had  only  failed  to  complete 
the  contract  by  reason  of  his  inability  to  make  out  such 
a  title  as  the  purchaser  was  bound  to  take.  It  seemed 
just  that  if  the  latter  thought  fit  to  refuse  to  accept  the 
title  the  seller  should  be  liable  to  no  more  than  the 
restitution  of  the  deposit  and  the  expense  of  investigating 
the  title.  But  the  possession  of  an  equitable  title  and 
the  reasonable  beUef  of  obtaining  the  legal  estate  so  as 
to  satisfy  the  exigency  of  the  contract  were  not  deemed 
sufficient  to  relieve  the  seller  fit)m  ulterior  damages. 
In  Hopkins  v.  Grazebrook{b)  Bayley  J.  distinguished 

(a)  Vend,  #  Pureh.  14th  ed.,  360,  361. 
(A)  eB.^C.  31.  34. 
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1868.        the  case  from  Flureau  y.  Thomhill{a)  on  the  express 
aJoEL       ground  that  the  defendant  had  nothing  but  an  equitable 
FiToe        *^*^®"     ^"  Robinson  v.  Hdrman  (*)  the  defendant  had  in 
like  manner  an  equitable  title^  but  not  being  in  a  con- 
dition to  convey  the  legal  estate  was  held  liable  in 
damages. 

So  far  as  the  cases  of  Poumett  v.  Fuller  (c)  and  Sikei 
V.  fVild  (d)  may  be  considered  to  have  enlarged  the  rule 
in  Flureau  v.  Thomhill  and  narrowed  the  decision  in 
Hopkins  v.  Grazehrook  and  Robinson  v.  Harman^  we  are 
no  doubt  bound  by  them  :  but  they  have  not  gone  the 
length  of  expressly  overruling  these  cases^  and,  believing 
them  to  have  been  rightly  decided  and  to  be  based  on 
sound  principles,  we  are  not  disposed  to  entrench  upon 
them  further  than  we  are  compelled. 

Of  course  the  observations  we  have  made  as  to  the 
rule  in  Flureau  v.  Thornhill{a)  apply  with  equal  if  not 
with  greater  force  to  a  case  where  a  contract  is  broken 
not  in  respect  of  inability  to  transfer  property  but  to 
deliver  possession.  We  can  see  no  reason  for  giving 
immunity  to  a  vendor  who  engages  to  sell  an  estate  and 
deliver  possession  without  first  securing  the  possession 
which  he  then  undertakes  to  deliver.  A  fortiori,  ac- 
cording to  our  opinion,  the  rule  in  Flureau  v.  Thomhill 
can  have  no  application  where  the  failure  either  to  make 
out  a  title  or  to  give  possession  arises  not  firom  the 
inability  of  the  vendor  but  from  his  unwillingness  either 
to  remedy  a  defect  in  the  title  or  to  obtain  possession 
on  the  score  of  expense.  In  such  case  he  ought  not  to 
be  in  a  better  position  than  a  vendor  who,  having  con- 

(a)  2  W,  Bl.  1078.  (h)  1  Exeh,  850. 

(c)  17  C.  B.  660. 

(d)  IB,^  S.  587;  affinned  on  appeal,  4B.^8,  421. 
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tracted  to   sell  and  deliver  goods  by  a  certain  day,        1868. 
dedinea  to  fiilfil  because  an  increase  in  the  cost  of       Emgil 
procuring  them  has  made  his  contract  a  losing  one.     In        Tma. 
our  judgment  therefore  the  contention  of  the  defendants 
that  the  rule  in  Flureau  v.  ThornhiU^^  applicable  to 
such  a  case  as  the  present  fiuls ;  if  it  is  to  be  extended 
to  embrace  such  a  case  it  must  be  by  the  decision  of  a 
Court  of  appellate  jurisdiction. 

The  last  point  taken  on  the  part  of  the  defendants 
was,  that  the  damages  sought  to  be  recovered  were  too  * 
remote  when  tested  by  the  rule  established  in  Hadky  v. 
Baxendale  (a).  We  think  that  this  objection  also  fiiils. 
The  purchase  of  real  property  sold  by  auction  for  the 
purpose  of  resale  is  matter  of  everyday  occurrence,  and 
the  possibility  of  a  resale  cannot  be  taken  to  be  bqrond 
the  contemplation  of  the  parties  to  such  a  contract  In 
all  the  cases  on  this  subject  which  have  come  before 
the  Courts  this  objection  if  well  founded  would  have 
been  a  conclusive  answer  to  the  claim  for  damages,  but 
in  none  of  them  was  it  taken.  In  Hopkins  v.  Graze* 
brook  {b)  and  in  Robinson  v.  Harman  {c)  it  would  have 
afforded  a  complete  defence,  but  in  both  those  cases 
damages  were  allowed.  Considering  those  cases  as 
authority,  so  fiur  as  they  have  not  been  qualified  by  the 
decisions  in  the  recent  cases,  we  consider  them  as  autho- 
rities for  holding  that  damages  for  the  loss  arising  from 
a  breach  of  contract  on  the  sale  of  real  estate  mav 
properly  be  allowed  in  an  action  on  such  a  breach. 
The  rule  to  enter  the  verdict  for  the  defendants  must 

therefore  be  discharged* 

Rule  discharged. 

(a)  9  Exch.  341.  (h)  6  JB.  f  C.  31. 

(c)  1  Exch.  850. 
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The   QuEEH  against   The   Inhabitants  of   the 
Township  of  Ipstoheb. 

1.  An  iodictment  Bninst  a  tomeliip  for  non-repur  of  a  hishvay 
directedbyjiuticeaor^epeaceimderBtat.  6&(iHC4.(T.  fiO.  *.  S5.(tliB 


diBtrict),  was  removed  ii...    .__  _  ..  .   . 

b;  the  defendant.  The  case  was  tried  at  die  Assiees  and  the  defendants 

nuitted.     Held,  OTerraling   Btg.  t.  72«  InAabiiatUt  of  Eardidand, 
'.  ^  B.  960,  that  the  Ju^  b;  whom  the  case  was  tried  could  not 
nnder  that  aection  award  costs  to  the  prosecnlor. 

2.  Qu^re,  whether,  whpre  an  indietmeat  under  that  section  ia  not 
reiDovedb;i»rtionLii,llie  Judge  can  refuse  to  allow  where  the  party  pn>- 
tiecutinz  i»  bimeelf  the  wrongdoer,  as  being  booud  rationo  tenune  to 
Te|iaii  uie  highway  ? 

PROCEEDINGS  were  taken  before  juatices  of  the 
peace  under  the  General  Highway  Act,  5  &;  6  A^  4. 
c.  60.,  for  the  non-repair  of  a  highway,  whereupon 
they  directed  an  indictment  against  the  inhabitants  of 
the  township  of  Ipstonet  under  sect.  95  of  that  Act.  The 
defendants  pleaded  that  the  prosecutor  was  bound  to 
repair  the  highway  ratione  tenune. 

The  indictment  having  been  removed  into  this  Court 
by  certiorari  obtained  by  the  defendants  it  was  sent 
down  for  trial,  aud  tried  before  M^r  J.  at  the  Summer 
Assizes  for  Staffbrdgfiire  1867,  when  the  jury  found  a 
verdict  for  the  defendants.  The  Judge  refused  to  direct 
the  costs  of  the  prosecution  to  be  paid  out  of  the  rates 
for  the  township,  and  a  subsequent  application  for 
the  same  purpose  having  been  made  to  him  at  Cham- 
bers he  referred  the  parties  to  the  Court  The  ques- 
tion depended  altogether  on  the  Highway  Act,  5  &  6 
W.  4.  c,  60.,  as  the  more  recent  Highway  Act,  26  Sc  26 
Vict.  c.  61.,  was  not  adopted  in  the  county  of  Stafford 
where  the  township  was  situate. 
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Huddleston  moyed  for  a  rule  accordingly. — Stat.  5  &  6        ]868. 
W.  4.  c.  50.  s.  95.  enacts  that  "  If  on  the  hearing  of  any    The  Quxbn 
Buch  summons  respecting  the  repair  of  any  highway  the  xnhabitintBof 
duty  or  obligation  of  such  repair  is  denied  by  the  sur-      Iwtombb. 
veyor  on  behalf  of  the  inhabitants  of  the  parish,  or  by 
any  other  party  charged  therewith^  it  shall  then  be 
lawful  for  such  justices  and  they  are  hereby  required  to 
direct  a  bill  of  indictment  to  be  preferred^  and  the 
necessary  witnesses  in  support  thereof  to  be  subpcenaed^ 
at  the  next  Assizes  &c.^  or  at  the  next  Oeneral  Quarter 
Sessions  of  the  Peace  &C9  against  the  inhabitants  of 
the  parish  or  the  party  to  be  named  in  such  order  for 
suffering  and  permitting  the  said  highway  to  be  out  of 
repair;    and   the  costs   of  such  prosecution  shall  be 
directed  by  the  Judge  of  Assize  before  whom  the  said 
indictment  is  tried^  or  by  the  justices  at  such  Quarter 
Sessions,  to  be  paid  out  of  the  rate  made  and  levied  in 
pursuance  of  this  Act  in  the  parish  in  which  such  high- 
way shall  be  situate :    Provided  nevertheless,  that  it 
shall  be  lawful  for  the  party  against  whom  such  indict- 
ment shall  be  so  preferred  at  the  Quarter  Sessions  as 
aforesaid  to  remove  such  indictment  by  certiorari  or  other- 
wise into  his  Majesty's  Court  of  King's  Bench.'*     This 
section  renders  it  imperative  on  the  Judge  of  Assize  or 
tbe  justices  at  Quarter  Sessions  before  whom  the  case  is 
tried  to  make  an  order  allowing  the  prosecutor  his  costs 
under  the  circumstances ;  Reg,  v.  The  Inhabitants  of  Yark- 
hill  (a),  Reff.  v.  The  Inhabitants  of  Great  Broughton  (i), 
R«9.  V.   The  Inhabitants  of  Heanor  (c),   Reg,  v.    The  * 
Juitices  of  Surrey  (d),  Reg.  v.  The  Inhabitants  of  Eardis- 

(a)  9  C.  #  P.  218.  {b)  2  3/ .  #  Bob,  444. 

(c)  2  3f.  #  Rob.  445,  note. 

(rf)  1  B,  C.  C.  70;  21  L,J.  M,  C.  196;  mjur.  641. 
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1868.        land  (a).      The  latter  case  is  expressly  in  pointy  the 

The  QuBBH     o^ly  difference  being  that  the   certiorari   there   was 

Inhabitants  of  ott**i°®d  by  the  prosccutor^  and  the  verdict  was  in  his 

IpsTOHBB.      favour ;  and  Beff.  ▼.    The  InhabUanU  of  Haslemere  (6), 

shews  that  the  Judge  of  Assize  may  award  a  prosecutor 

his  costs  though  the  defendant  pleads  guilty.     Where  a 

highway  is  out  of  repair  the  public  good  requires  that 

the  evil  be  remedied  without  delay.     ICockburn  C.  J. 

Does  the  Act  apply  where  the  man  who  puts  the  law  in 

motion  turns  out  to  be  the  wrongdoer  himself?    Blacks 

bum  J.     By  the  new  Act  25  &  26  Vict  c.  61.  s.  19. 

the  awarding  costs  is  put  on  a  more  just  footings  but 

that  statute  does  not  extend  to  this  case.] 

The  Court  granted  a  rule  nisi. 

Siaveley  Hill  shewed  cause  in  the  first  instance. — Sect. 
95  of  stat.  5  &  6  ^.  4.  c.  50.  is  not  applicable  where  an 
indictment  has  been  removed  into  this  Court  by  certiorari 
before  trial ;  and  the  case  is  governed  by  stat.  5  fF,SfM. 
c.  11.  #.  8.^  which  enacts,  "  If  the  defendant  prosecuting 
such  writ  of  certiorari  be  convicted  of  the  offence  for 
which  he  was  indicted,  then  the  said  Court  of  King's 
Bench  shall  give  reasonable  costs  to  the  prosecutor,  if 
he  be  the  party  grieved  or  injured,  or  be  a  justice  of  the 
peace,  &;c.,  or  overseer  of  the  poor,  or  any  other  civil 
officer,  who  shall  prosecute  upon  the  account  of  any  fact 
committed  or  done,  that  concerned  him  or  them,  as 
officer  or  officers,  to  prosecute  or  present,  which  costs 
shall  be  taxed  according  to  the  course  of  the  said  Court, 
and  that  the  prosecutor  for  the  recovery  of  such  costs 
shall  within  ten  days  after  demand  made  of  the  defend- 
ant, and  refusal  of  payment  on  oath,  have  an  attach- 

(a)  ZE.^B,  960.  (6)  ZB,^8.  313. 


XXXL   VICTORIA.  109 

ment  granted  against  the  defendant  by  the  said  Court        1868. 

for   snck  his    contempt;    and  that  the   recognizance    ThaQusur 

flhaU  not  be  discharged  till  the  costs  so  taxed  shall  be  jQjj^i^i^tB  of 

paid."     In  no  case  has  it  been  held  imperative  on  the      l^nonn, 

Jndge  under  sect  95  to  allow  the  prosecutor  his  costs 

when  the  cause  has  been  removed  by  the  defendant  and 

the  verdict  found  in  his  favour.     If  this  were  so  the 

98th  section  would  be  superfluous^  which  enacts,  ''It  shall 

and  may  be  lawful  for  the  Court  before  whom  any 

indictment  shall  be  preferred  for  not  repairing  highways 

to  award  costs  to  the  prosecutor,  to  be  paid  by  the 

person  so  indicted,  if  it  shall  appear  to  the  said  Court 

that  the  defence  made  to  such  indictment  was  frivolous 

or  vexatious.''     Iteff.  v.  TTie  InhabUants  of  YarkhiU  {a) 

was  tried  on  the  Crown  side  at  the  Assizes,  as  appears 

by  the  report. 

Huddleston  (Griffiis  with  him),  in  support  of  the 
rule,  relied  on  Reff.  v.  The  Inhabitants  of  Heanor  (&) 
and  Beff,  v.  7^  Inhabitants  of  Preston  (c),  in  the  latter 
of  which  it  was  held  that  costs  may  be  given  under 
sect.  98  although  the  proceedings  have  been  removed 
by  certiorari.  [Blackburn  J.  The  point  about  certiorari 
was  not  raised  in  the  former  case.] 

CocKBUBN   C.   J.     This  rule  must  be  discharged. 

Under  stat.  5  &  6  ^.  4.  e.  50.  #•  95.  the  Judge  of  Assize 

by  whom  the  case  is  tried  is  to  direct  payment  of  the 

costs  to  be  made  out  of  the  highway  rate.  The  intention 

(a)  9  C.  #  P.  218. 

(&)  2  AT.  ^  Bob,  445,  note.  See  the  report  of  the  same  case  in  banc, 
^  Q>  B.  745,  from  which  it  appears  that  the  decision  of  Tindal  C.  J.,  by 
vhom  it  was  tried,  was  come  to  without  information  as  to  preyions 
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1868.       ^^  ^^®  Legislature  was  that,  where  complaint  was  made 

The  QuEXH    *"*^  *^^  justices  of  the  peace  saw  that  the  road  was  not  re- 

-r  ^  ^7'  .    J,  paired,  they  should  make  an  order  for  an  indictment,  that 

Inhabitants  of  ^  -^  \ 

Ifstohks.  whoever  was  directed  to  prosecute  should  be  indemnified 
as  to  costs,  and,  with  a  view  to  the  maintenance  of  high- 
ways, which  it  is  so  important  to  keep  in  repair,  that  he 
should  not  be  liable  to  them  even  if  defeated.  But  the 
Legislature  did  not  interfere  with  the  right  of  the 
defendants  charged  with  non-repair  to  plead  that  they 
were  exempt  from  it,  or  that  others  were  liable  ratione 
tenurse,  nor  did  they  take  away  the  right  of  the  party 
charged  to  remove  the  case  into  this  Court  by 
certiorarL  This  indictment  has  been  so  removed,  and 
the  moment  that  is  done  incidents  attach  which  do  not 
apply  to  indictments  in  the  usual  course  of  the  criminal 
^  law.  The  Judge  tries  the  case  at  Nisi  prius  as  the  repre- 
sentative of  the  superior  Court,  t.  e,^  he  is  no  longer  sit- 
ting as  Judge  of  Assize  in  the  ordinary  sense  of  the  term. 
When  the  indictment  is  thus  removed  the  defendants 
enter  into  recognizances  and  find  sureties  to  pay  costs 
if  defeated.  It  may  be  and  probably  was  the  case,  that 
those  who  framed  this  provision  had  not  present  to  their 
mind  what  would  be  the  consequences  when  the  indict- 
ment was  removed  by  certiorari.  I  cannot  think  that  the 
Legislature  meant  that  the  prosecutor  was  to  have  his 
costs  if  the  indictment  was  tried  by  a  Judge  at  Nisi  prius, 
or  of  Oyer  and  Terminer,  and  not  if  it  was  tried  on 
the  other  side  of  the  Hall  by  a  Judge  sitting  as  repre* 
senting  the  superior  Court.  Yet  if  the  Legislature  has 
failed  to  make  provision  to  meet  such  a  case  we  cannot 
remedy  the  defect  When  I  read  sect  95  I  am  satisfied 
what  must  have  been  the  intention  of  the  Legislature, 
namely,  that  where  a  road  indictment  is  tried  in  the 
ordinary  course  the  prosecutor  is  to  have  his  costs.    But 
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this  does  not  apply  to  an  indictment  removed  into  the        1868. 
Court   above.     Moreover,  the  only  order  that  can  be    The  Qubbh 
made  as  to  costs  nnder  sect.  95  is  that  they  shall  be  paid  inhabitknte  of 
out  of  the  rates,  but  when  the  indictment  is  removed  this      !»«>"■«• 
important  difference  arises,  that   every  inhabitant  is 
liable  to  pay  them.     Therefore  the  machinery  of  the 
statute  does  not  apply. 

I  am  quite  aware  that  this  decision  must  be  taken 
as  overruling  Reg.  v.  The  Inhabitants  ofEardisland  (a). 
But  it  is  to  be  observed  that  though  this  point  was 
taken  there  it  was  taken  very  shortly,  and  was  summarily 
dismissed  by  the  Court  without  considering  what  were 
the  legal  merits,  and  under  a  misapprehension  of  the  real 
effect  of  what  they  were  doing.  We  are  not  influenced 
by  the  circumstance  that  when  an  indictment  is  removed 
by  the  defendant  the  Legislature  has  omitted  to  provide, 
as  they  certainly  ought  to  have  done,  against  the 
power  to  grant  costs  to  the  prosecutor  being  abused  in 
instances  like  the  present,  where  the  prosecutor,  being 
himself  to  blame,  has  endeavoured  to  cast  them  on 
another  party. 

Blachburn  J.  In  trying  this  indictment  my  brother 
MeUor  was  acting  for  this  Court.  Stat  5  &  6  ^.  4. 
c.  50.  is  applicable,  seeing  that  stat.  25  &;  26  Vict, 
c.  61.  was  not  adopted  in  the  district  where  this  road  is 
sitnate.  In  sect.  95  of  the  former  Act  the  Legislature 
clearly  mean  that  the  justices  of  the  peace  are  to 
determine  if  the  highway  is  out  of  repair,  and  then 
make  a  summary  order  for  its  repair  unless  the  liability 
to  repair  is  denied.  Having  ascertained  that  the  high- 
way is  out  of  repair  the  Legislature  say,  '^  it  shall  then  be 
lawful  for  such  justices  and  they  are  hereby  required 

(a)  BE.^B,  960. 
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1868.  (that  clause  is  imperative)  ''  to  direct  a  bill  of  indictment 
The  Qnsu  to  be  preferred.  Sec,  against  the  inhabitants  of  the  parish 
Inhabitants  of  ^'  the  party  to  be  named  in  such  order  &;c ;  and  the  costs 
ImoHBs.  ^{  g^gjj  prosecution  shall  be  directed  by  the  Judge  of 
Assize  before  whom  the  said  indictment  is  tried,  or  by 
the  justices  at  such  Quarter  Sessions,  to  be  paid  out  of 
the  rate.''  Now  I  think  if  the  L^islature  had  con- 
templated such  a  case  as  where  the  justices  of  the  peace^ 
when  directing  an  indictment  to  be  preferred,  make  the 
prosecutor  the  very  person  who  ultimately  turns  out  to 
be  in  the  wrong,  they  would  have  provided  for  it.  As 
it  is  there  may  be  a  difficulty  in  saying  that  they  have 
left  any  discretion  to  the  Judge  of  Assize.  But  that  ques- 
tion does  not  arise  here.  The  Act  does  not  say  what  is 
to  be  done  when  the  indictment  is  removed  into  the 
Queen's  Bench  and  tried  before  a  Judge  acting  as 
Judge  of  that  Court.  In  such  a  case  the  costs  are  not 
provided  for,  which  is  either  a  casus  omissus  or  because 
the  Legislature  thought  them  sufficiently  provided  for 
by  stat.  b  W.  ^  M.  c.  11.,  sect.  8  of  which  enacts 
**  if  the  defendant  prosecuting  such  writ  of  cer- 
tiorari be  convicted  of  the  offence  &c.,  that  then 
the  said  Court  of  King's  Bench  shall  give  reasonable 
costs  to  the  prosecutor,  if  he  be  the  party  grieved 
or  injured,  or  be  a  justice  of  the  peace,  &c.,  or  any 
other  civil  officer,  who  shall  prosecute  upon  the  ac- 
count of  any  &ct  committed  or  done,  that  concerned 
him  or  them,  as  officer  or  officers,  to  prosecute  or  pre- 
sent.** So  that  in  such  case,  where  the  defendant  is 
convicted  and  the  prosecutor  is  a  dvil  officer,  an  ex- 
pression which  would  apply  to  a  surveyor  of  highways, 
the  Act  gives  costs.  The  Legislature  may  well  have 
thought  that  if  the  case  was  of  sufficient  importance 
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to  be  remoyed  into  the  Queen's  Bench,  the  defendant       1868. 
makes  himself  liable  to  costs  which  he  onght  to  pay,    The  Qusbh 
and  therefore  in  stat.  6  &  6  /f^.  4  c.  50.  «.  95.  they  say,  jnijabitants  of 
we  will  leave  snch  cases  untouched,  and  keep  to  those      IwTowEa. 
disposed  of  at  Quarter  Sessions  or  by  the  Judge  of 
Assize.     Thence  it  would  follow  that  when  the  indict- 
ment was  removed  and  the  defendant  acquitted  the 
prosecutor  would  not  get  costs.     I  do  not  know  if  the 
L^slature  meant  that,  but  at  all   events  they  have 
not  ordered  the  Queen's  Bench  to  direct  costs  to  be 
paid  out  of  the  highway  rate  in  such  a  case. 

This  decision  is  contrary  to  the  case  of  Reg,  v.  The 
Inhabitants  ofEardUland  (a).  There  however  the  point 
was  not  very  clearly  brought  before  the  Court.  If  the 
case  could  have  been  taken  into  error  I  should  have 
thought  myself  bound  by  it.  But  that  is  not  so,  and 
this  one  point  is  quite  enough  to  justify  us  in  discharge 
ing  this  rule. 

Mellob  J.  I  should  have  considered  myself  boimd  by 
Reg,  V.  The  Inhabitants  of  Eardisland  if  I  was  satisfied  that 
the  Court  had  deliberately  considered  the  point  before 
us  and  refused  to  interfere  with  the  Judge's  order ;  but  in 
that  case  there  appears  to  have  been  some  misapprehen- 
sion, and  the  rule  was  very  summarily  refused  on  that 
point.  Now,  considering  sect.  95  of  stat.  6  &  6  W.  4, 
c  50.,  I  agree  with  the  Lord  Chief  Justice  that  it  refers 
to  ordinary  indictments  before  a  Judge  of  oyer  and 
terminer,  who  is  the  final  Judge  respecting  costs,  and 
can  order  payment  of  them  out  of  the  highway  rate, 
and  that  the  Legislature  did  not  contemplate  the 
removal  of  an  indictment  into  the  Queen's  Bench  by 

(a)  3  ^.#5.960. 
VOL.    IX.  I  B.    &   a. 
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18G8.       certiorari.    When  an  indictment  is  sent  down  by  the 
TheQuEBir    Queen^s   Bench  to  be  tried  by  the  Judge  sitting  at 
Inhabitants  of  ^^^  prius  he  is  acting  for  this  Court     I  can  find  no 
P8T01IM.     ^Qpjg  in  ^^  95  directing  that  the  costs  shall  be  paid 
in  such  a  case ;  to  hold  that  there  are,  would  be  strain- 
ing the  words  of  the  section. 

Lush  J.  The  case  of  Reff.  v.  The  Inhabitants  of 
Eardisland  (a)  is  not  satisfactory,  for  the  particular 
point  before  us  was  not  clearly  brought  before  the 
Court,  and  as  there  could  be  no  appeal  we  can  place 
our  own  construction  on  stat.  5  &  6  i^**.  4.  c.  60. 
8,  95.  Does  the  expression  "  Judge  of  Assize"  in 
that  section  comprehend  the  Judge  sitting  on  the  civil 
side  of  the  Court,  or  does  it  apply  exclusively  to  the 
Judge  sitting  in  a  criminal  Court  under  a  commission 
of  oyer  and  terminer?  Two  reasons  induce  me  to 
take  the  latter,  which  is  the  ordinary  sense  of  the 
word :  First.  The  proviso  giving  or  rather  preserving 
the  power  to  remove  the  indictment  into  the  Que^fi's 
Bench  by  certiorari,  and  no  provision  being  made  as 
to  costs  in  such  a  case,  which  indicates  that  the  statute 
leaves  the  costs  to  be  determined  by  the  Certiorari  Act, 
b  W.  ^  M,  c.  \\.  Second.  If  we  were  to  construe 
*'  Judge  of  Assize"  to  mean  both  the  Judges  sitting  at 
the  Assizes  it  would  create  a  distinction  between  counties 
which  cannot  have  been  intended  by  the  Legislature. 
Suppose  an  indictment  removed  by  certiorari  were  tried 
in  the  county  of  Middlesex  or  any  other  where  there 
are  no  Assizes,  it  would  not  be  tried  with  the  same 
result  as  to  costs  as  if  it  were  tried  elsewhere. 

Rule  discharged. 

(a)  3  £.4-3.  960. 
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1868. 


In  re  Sherry.  Monday, 

January  20th. 

^.,  being  in  his  fifteenth  year,  entered  into  the  serrice  of  C.  as  salaried  23  ^  24  Vict, 
derk  in  March,  1855,  *'  and  was  continuously  employed  by  him  in  the  e.  127.  s,  4. 
transaction  and  performance  of  various  matters  of  business"  until  March,  Attorney. 
1864,  when  he  was  articled  for  five  years.    Held,  that  he  was  entitled  Admission  of 
to  be  admitted  as  an  attorney  in  Easter  Term,  1868,  under  stat  23  &  24  articled  clerk, 
Viet.  c.  127.  s.  4.,  which  enacts  that  any  person  who  has  served  as  detk 
to  an  attorney  for  ten  years,  and  has  afterwards  served  under  articles  of 
dakahip  for  three  years,  may  be  so  admitted. 

TJENRY  Sacheverel  Sherry,  an  articled  clerk,  pre- 
sented himself  for  examination  in  this  Term,  with 
the  view  of  being  admitted  in  the  next,  under  stat. 
23  &  24  Vict  c.  127. «.  12.,  which  enacts  that  when  the 
period  for  which  a  clerk  is  articled  expires  in  Vacation 
the  examination  may  take  place  in  the  Term  imme- 
diately preceding. 

From  the  affidavit  of  the  applicant  and  the  answers  of 
himself  and  his  principal  it  appeared  that  in  March,  1855, 
the  applicant,  being  then  in  his  fifteenth  year,  entered 
into  the  service  of  Mr.  Jame»  Wickins,  an  attorney,  as  a 
folarkd  clerk,  in  which  he  still  remained,  and  was  con< 
tinuonsly  employed  by  him  in  the  transaction  and  per- 
formance of  varioos  matters  of  business.  The  business 
was  a  very  extensive  one,  consisting  chiefly  of  convey- 
ancing, chancery  and  common  law  practice,  in  all  of 
which  he  was  during  that  period  actively  engaged,  and  at 
the  time  of  the  present  application  had  the  management 
of  the  business  under  his  superintendence.  The  affidavit 
proceeded  thus: — "In  my  capacity  of  clerk  to  Mr. 
^om$  Wickins  I  have  become  personally  acquainted 
with  many  of  his  clients,  and  many  of  them,  on  being 

I  2 
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1868.  informed  of  his  retirement  from  practice,  have  promised 
In  re  to  place  their  business  in  my  hands  to  act  for  them  as 
SHKaRT.  |.]jgjj,  attorney.  If  I  am  not  admitted  as  an  attorney 
next  Easter  Term  I  shall  suffer  great  loss  and  detriment 
in  my  profession,  inasmuch  as  I  shall  be  unable  to  prac- 
tice and  so  accept  the  business  which  has  been  offered 
to  me  as  aforesaid,  in  addition  to  which,  owing  to  the 
retirement  of  Mr.  Wickinsy  I  shall  be  compelled  to 
incur  the  expense  of  procuring  an  assignment  of  my 
articles  to  some  other  attorney." 

On  the  22nd  March,  1864,  the  applicant  (having  over- 
looked the  provision  in  sect.  4  of  the  Act  whereby  per- 
sons who  have  been  bon&  fide  clerks  for  ten  years  may 
be  admitted  after  three  years  service)  entered  into 
articles  of  clerkship  for  five  years  with  Mr.  Wtckins, 
which  would  expire  by  effluxion  of  time  in  March^ 
1869. 

The  Examiners,  considering  these  answers  insufficient, 
refused  to  examine  the  candidate. 

Anderson  moved  for  a  rule  calling  on  them  to  do  so. — 
There  was  no  legitimate  reason  for  rejecting  this  clerk. 
It  is  true  he  was  very  young  when  he  entered  the  service, 
but  it  is  not  alleged  that  he  acted  as  managing  clerk. 
A  lad  of  fourteen  can  transact  a  good  deal  of  business 
under  the  direction  and  superintendence  of  his  principal, 
and  much  younger  are  often  seen  at  chambers.  Stat. 
23  &  24  Vict  c.  127. «.  4.  enacts,  "  Any  person  who,  either 
before  or  after  the  passing  of  this  Act,  shall  for  the  term 
of  ten  years  have  been  a  bond  fide  clerk  to  an  attorney, 
solicitor,  &c.,  and  during  that  term  shall  have  been  bona 
fide  engaged  in  the  transaction  and  performance,  under  the 
direction  and  superintendence  of  such  attorney,  solicitor. 


Shebbt. 
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&C.9  of  such  matters  of  business  as  are  usually  transacted        1868. 
and  performed  by  attorneys^  solicitors^  &c.^  and  who  shall         in  re 
produce  to  the  Examiners  satisfactory  evidence  that  he 
has  faithfully,  honestly,  and  diligently  served  as  such 
clerk,  and  who  after  the  expiration  of  the  said  term  of 
ten  years  has  been  bound  by  and  has  duly  served  under 
articles  of  clerkship  to  a  practising  attorney,  solicitor, 
&c.,  for  the  term  of  three  years,  and  has  been  examined 
and  sworn  &c.,  may  be  admitted  and  enrolled  as  an 
attorney  and  solicitor,  &c. ;  and  where  any  such  person 
has,  before  the  passing  of  this  Act,  been  bound  for  five 
years,  he  may,  after  having  duly  served  three  years  of 
such  term  in  such  manner  as  would  have  been  required 
if  he  had  been  bound  for  three  years  only,  and  having 
been  examined  and  sworn  as  aforesaid,  and  with  the 
consent  in  writing  &c.,  of  the  attorney,  solicitor,  &c., 
to  whom  he  may  be  bound,  to  the  immediate  determi- 
nation of  his  articles  of  clerkship,  be  admitted   and 
enrolled  as  an  attorney  or  solicitor.^'     The  facts  here 
disclosed  fully  comply  with  the  intention  of  the  Legis- 
lature.    [Blackburn  J.     You  must  Aew  ten  years  of 
such  service  as  that  section  requires.]     [He  was  then 
stopped.] 

Murray,  on  the  part  of  the  Examiners,  shewed  cause 
in  the  first  instance. — It  may  be  conceded  that  this  case 
IS  a  hard  one,  but  these  answers  have  not  satisfied  the 
Examiners  that  there  was  a  bonfi  fide  service  during 
the  requisite  time.  It  is  impossible  that  a  lad  of  four* 
teen  could  have  transacted  the  business  of  an  attorney. 
[Cocibum  C.  J.  If  he  was  in  the  office  as  an  errand  boy 
Of  messenger  I  quite  admit  this  would  not  be  sufficient. 
But  if  he  was  actually  doing  such  business  as  he  could, 
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1868.       why  should  he  be  in  a  worse  position?]    The  term  of  tea 


In  re  jehTs  required  by  stat.  23  &  24  Vict.  c.  127.  s.  4  should 
"■**^-  be  fully  completed  before  the  clerk  is  bound  by 
articles.  Similar  language  is  used  in  sect.  2^  by  which 
a  person  who  has  taken  a  degree  in  one  of  the  Universities 
and  **  has  been  bound  by  and  has  duly  served  under 
articles  of  clerkship  to  a  practising  attorney  or  solicitor 
for  the  term  of  three  years,  and  has  been  examined 
and  sworn  &c.,  may  be  admitted  and  enrolled  as  an 
attorney  or  solicitor/'  {^Blackburn  J.  The  words  in  sect  4 
are  capable  of  either  meaning,  but  why  must  the  execu- 
tion of  articles  be  after  the  lapse  of  the  ten  years  ?  What 
harm  would  follow  from  the  opposite  construction  ?]  The 
intention  of  the  Legislature  was  to  dispense  with  two 
years  service  if  the  examination  shewed  that  the  powers 
of  the  applicant's  mind  were  equal  to  the  duties  of  an 
attorney.  Under  the  former  enactment,  6  &  7  Vict 
c.  73.  8,  7.,  which  contains  similar  language,  it  was  held 
by  this  Court  that  the  applicant  must  have  taken  his 
degree  at  one  of  the  Universities  before  he  was  bound  by 
articles  (a).  [Blackbum  J.  The  words  of  that  Act  are 
different.  The  Legislature  there  say,  if  the  party  *'  shall 
within  four  years  after  the  day  whereon*  he  shall  have 
taken  or  shall  take  such  degree  be  bound  by  contract 
in  writing  to  serve  as  a  clerk  for  and  duriug  the  term  of 
three  years,  &c.''] 

Anderson  stated  that  the  parties  were  ready  to  give 
further  information  if  required. 

CocKfiUBN  C.  J.    It  will  not    be  necessary.    The 
Examiners  considered  it  impossible  that  a  lad  so  young 

(n)  See  Ex  parte  Braajwd,  I  E.  ^  E.  417. 


XXXI.   VICTORIA. 

as  the  applicant  was  when  he  entered  on  the  ten  years 
service  could  do  the  business  of  an  attorney's  ofiSoe, 
but  as  it  appears  he  served  more  than  three  years  under 
articles  after  the  ten  expired,  that  becomes  immateriaL 
What  can  it  signify  whether  a  person  serves  nine  years 
without  and  four  under  articles,  or  ten  without  and  three 
under  them  ? 
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1868. 

In  re 
Shekst. 


Blackbubn  J.  It  is  unreasonable  to  say  that  the 
applicant  vras  so  yonng  that  it  was  impossible  for  him 
to  have  done  what  is  here  stated. 


MBLI.OB  and  Lush  JJ.  concurred. 


Rule  absolute. 


Bailey  and  others  against  Bowen. 
[Reported  S  B.  ^  S.  784] 


Friday, 
January  17th. 


DiQNAM  against  Bailt. 
[Reported  S  B.  ^  S.  744.] 


Friday, 
January  17th. 


RoLLE,  appellant,  Whtte,  respondent. 
[Reported  SB.S;  S.  116.] 


Thursday^ 
January  dOth. 
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1868. 

Rboula 
Gknbbalib. 


REGULA  GENERALIS  (a). 

Jan.  23rd,  HUaiy  Term,  81  Vtci. 

It  is  ordered  that,  on  motions  founded  on  affidavits 
made  on  the  Crown  side  of  this  Court  after  the  present 
Term,  it  shall  be  lawful  for  either  party,  with  leave  of 
the  Court  or  a  Judge,  to  make  affidavits  in  answer  to 
the  affidavits  of  the  opposite  party  upon  any  new  matter 
arising  out  of  such  affidavits. 

a.  e.  cockburn. 
Colin  Blackburn. 
Jno.  Mellor. 
WiLLM.  Shee. 
RoBT.  Lush. 


(a)  See  The  Common   Law  Procedure  Act,   1854,   17  &  18  Vict, 
c.  125.  t.  45. 
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EiiANUEL  against  Robabts  and  others.         Tuf^day, 

^  February  Wih. 

1.  It  18  a  custom  of  bankers  in  the  city  of  London  not  to  pay  a  cheque  Pott  dated 
marked  *'  post  dated.'*     Held,  that  this  custom  is  part  of  toe  contract  cheque  payable 
between  a  London  banker  and  his  customers,  and  therefore  a  customer  to  order. 
could  not  maintain  an  action  against  his  banker  for  refusing  payment   Custom  of 

of  a  cheque  so  marked.  London  ban- 

2.  A  poet  dated  cheque  payable  to  order  is  not  illegal.  kert. 

n^HIS  was  an  appeal  against  the  decision  of  the  deputy 
Jadge  of  the  MaryUbone  County  Court  of  Middlesex, 

The  action  was  brought  by  the  plaintiff,  an  attorney 
and  solicitor  having  offices  in  the  ciij  o(  Londim^  against 
the  defendants,  bankers,  carrying  on  business  in  the 
city  of  London^  to  recover  damages  on  account  of  the 
defendants  having  dishonoured  a  cheque  drawn  by  the 
plaintiff  on  the  defendants'  bank  and  payable  to  Mon- 
tague  Jacobs  or  order,  and  presented  to  the  defendants 
for  payment,  the  plaintiff  having  at  the  time  sufficient 
assets  in  the  defendants'  bank  to  meet  the  cheque. 

The  plaintiff  had  a  banking  account  at  the  defendants' 
bank  on  the  usual  terms.  The  cheque  so  dishonoured 
was  in  form  and  in  words  and  figures  following : 

"  15,  Lombard  Street.         "  London^  14  Nov.,  1866. 
"  4182 
'*  Messrs.  Robarts,  Lubbock  8f  Compy, 

*'  Pay  to  Montague  Jacobs  or  order  one  thousand 
pounds  sterling. 

"  jglOOO.  "  Joel  EmanueV 
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1868.  The  stamp  on  the  cheque  was  for  Id.     The  cheque, 

Emahukl     ^^t'^o'igJi  bearing  date  the  14th  November^  1866,  was 
▼•  presented  to  the  defendants  for  payment  on  the  13th 

November ;  the  defendants  refused  to  pay  it,  and  wrote 
on  the  face  thereof  the  words  *'  Post  dated.''  The 
cheque  was  again  presented  to  the  defendants  for  payment 
on  the  14th  November^  and  the  defendants  still  refused 
to  pay  it  notwithstanding  they  then  had  sufficient 
moneys  of  the  plaintiff  in  their  hands. 

The  defendants  contended  that  they  were  justified  in 
not  paying  the  cheque  on  the  14th  November^  on  account 
of  its  having  been  post  dated  and  having  been  so  marked 
by  them,  and  also  on  account  of  its  bearing  a  stamp 
duty  of  only  one  penny.  They  proved  a  custom  of 
bankers  in  the  city  of  London  not  to  pay  at  any  time 
cheques  so  long  as  the  same  were  marked  '^  Post  dated." 

The  plaintiff  replied  that  the  custom  was  bad  in  law, 
and  that  the  cheque,  although  post  dated,  was  a  legal 
order  for  the  payment  of  money  and  that  the  stamp 
thereon  was  sufficient. 

The  Judge  gave  a  verdict  for  the  defendants. 

The  question  for  the  opinion  of  this  Court  was, 
whether  the  defendants  were  legally  justified  in  refusing 
to  honour  the  cheque  when  presented  to  them  for 
payment  on  the  14th  November^  1866. 

Haye9  Serjt,  and  Oppenheim  who  continued  the  argu- 
ment absente  Hayes  Serjt.,  for  the  plaintiff.— First.  This 
instrument  being  payable  to  order  was  not  rendered  void 
or  illegal  by  being  post  dated,  as  it  is  not  within  the 
provisions  of  stats.  55  G.  3.  c.  184.  and  21  &  22  Vict 
c.  20.  By  Stat.  55  G.  3.  c.  184.,  Schedule,  Part  1,  an  ad 
valorem  duty  is  charged  upon  inland  bills  of  exchange, 
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drafts  or  orders  to  the  bearer  or  to  order^  either  on  demand        1868. 

or  otherwise  ;  but  there  is  an  exemption  of  "  all  drafts  or  ~EMiiruBL 

orders  for  the  payment  of  any  sum  of  money  to  the  bearer      r^b^'h^ 

on  demand,  and  drawn  upon  any  banker'^  &e.     Sect  13, 

which  was  aimed  at  frauds  and  evasions  of  the  duties 

under  colour  of  the  exemption^  imposes  a  penalty  on  the 

issuing^  receivings  or  paying  ''  any  bill,  draft  or  order^ 

for  the  payment  of  money  to  the  bearer  on  demand, 

upon  any  banker  &c/'  which  shall  be  dated  on  any  day 

subsequent  to  that  on  which  it  was  issued.    Therefore  a 

post  dated  cheque  was  void ;  but  to  make  the  instrument 

a  cheque  so  as  to  bring  it  within  the  exemption  from 

duty  it  must  be  an  order  payable  to  the  bearer  on 

demand.     [Blackburn  J.     Therefore   this  instrument, 

being  payable  to  order,  is  not  within  the  exemption.] 

Stat  21  &  22  Vict.  c.  20.  imposes  a  stamp  duty  of 

Id.  on  *'  all  drafts  or  orders  for  the  payment  of  any 

sum  of  money  to  the  bearer  on   demand.'^     And    by 

sect  2,  all    the  powers,  provisions,    and   regulations, 

pains   and  penalties  contained  in  or  imposed  by  any 

Act  relating   to  duties  are  to  be  in  force  and  to  be 

applied   with  respect   to   the   duty   granted   by  that 

Act,  so  that  the  provisions  of  sect.  13  of  stat.  65  G.  3. 

c.  184.  as  to  post  dated  cheques  may  be  held  to  be  in  force. 

But  as  both  these  Acts  apply  only  to  drafts  payable  to 

the  bearer  on  demand^  it  follows  that  a  draft  payable  to 

order  is  not  an  invalid  or  void  instrument  under  stat. 

55  G,  3.  c.  184      Until  stat.  16  &  17  Fict.  c.  59.  this 

instrument  would  have  required  a  bill  stamp,  but  by 

sect.  1  of  that  statute  and  the  schedule  the  reduced 

duty  of  1^.  instead  of  the  former  is  imposed  on  a  ''  draft 

or  order  for  the  payment  of  any  sum  of  money  to  the 

bearer  or  to  order^  on  demand,'^'     Therefore  this  cheque 
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1868.        is  properly  stamped  under  that  statute.     A  post  dated 
Emahuel     cheque  is  for  all  practical  purposes  a  bill  of  exchange. 
EobIbts.      [They   cited    Whistler  v.   Forster  (o),   Austin  v.  Bun- 
yard  {b),  Forster  v.  Mackreth  (c),  per  Kelfy  C.  B.] 

Secondly.  The  custom  relied  on  is  bad,  as  being 
unreasonablej  for  the  effect  of  it  is  to  restrict  the  cir- 
culation of  negotiable  instruments  contrary  to  the  law 
merchant. 

Day 9  for  the  defendants. — First.  This  is  a  draft  or  order 
payable  otherwise  than  on  demand  within  stat.  55  6r.  3. 
c.  184j  by  sect.  11  of  which^  if  any  person  shall  make  or 
issue,  or  accept  or  pay,  any  draft  or  order  liable  to  any 
of  the  duties  imposed  by  that  Act,  not  being  duly 
stamped^  he  shall  forfeit  the  sum  of  50/.  But  if  it  be 
not,  this  action  is  not  maintainable,  being  upon  a  con- 
tract between  a  customer  and  his  bankers  that  they 
would  honour  his  cheques  drawn  according  to  the  custom 
of  bankers  in  the  city  of  London. 

Secondly.  The  case  finds  that  ''the  plaintiff  had  a 
banking  accotmt  at  the  defendants'  bank  on  the  usual 
terms.''  He  was  therefore  bound  by  the  custom ;  and 
whether  it  is  reasonable  or  not  is  immaterial. 

Hayes  Serjt.,  in  reply,  was  called  upon  to  support 
the  first  ground  of  objection. — A  banker  is  bound  by 
law  to  pay  a  legal  cheque  drawn  by  a  customer  if 
he  has  in  his  hands  sufficient  funds  belonging  to  the 
customer ;  Marzetti  v.  WUUams  (rf).  [Melior  J.  This 
is  perhaps  not  properly  a  custom,  but  a  general  prac- 

(a)  14  a  B.  N.  8.  248.  (b)  6  J3.  4'  S,  687. 

(c)  36  L.  J.  Exch.  94.  96;  L,  R.  2  Exch.  163.  167. 
<^/)  1  B.  f  Ad.  415. 
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tice  like  that  of  not  paying  crossed  cheques  except        1868. 

through  a   banker.      Lush  J.     Or  like  the   practice      Emahu«l 

of  closing  at  4  o'clock  in  the  afternoon  and  on  Saturn      robIrts 

day  at  3  p.m.      Bankers   in  the  city  oi  London  have 

a  clearing  house  for  all  cheques^  and  recently  bankers 

in  provincial  towns  have  sent  their  cheques  to  London 

to  be  passed  through  that  clearing  house;  this  practice 

gives  the  drawer  of  a  cheque  so  sent  one  day  more 

for  paying  it     Blackburn  J.     If  a  person   makes  an 

instrument  false  on   the   face  of  it  there  is   nothing 

nnreasonable  in  bankers  having  a  custom  not  to  pay 

it.]      In  Byles  on   BUU^    p.  26,   9th  ed.,   it  is  said 

that    stat.    16   &   17  Vict.    c.   59.   s.  19.    introduced 

a   new    description    of   drafts  on  bankers;    and  the 

custom  among  the  bankers  of  the  city  of  London  as  to 

cheques  does  not  apply  to  post  dated  cheques  payable 

to  order,  for  they  are  not  unlawful  instruments ;  Watson 

T.   Poulson  (a).      [^Blackburn  J.     The  Judge   of  the 

County  Court  must  have  meant  that  the  custom  applied 

to  a  cheque  of  this  description  which  is  throughout  the 

case  called  a  cheque.] 

Blackburn  J.  There  must  be  judgment  for  the 
defendants  on  the  ground  that  the  decision  of  the 
Judge  of  the  County  Court  was  right  as  to  the  custom. 
The  duty  and  obligation  which  a  banker  owes  to  his 
customer  to  pay  cheques  drawn  by  him  arises  from  the 
contract  between  them,  when  the  customer  puts  his 
money  into  the  bank,  that  the  banker  will  honour  his 
cheques  provided  he  has  funds  and  the  cheques  are 
legal ;  Marzetti  v.  Williams  {b).  And  when  a  contract  is 
made  not  in  a  public  but  in  a  private  place,  which  Lloyd's 
has  been  established  to  be  by  the  Exchequer  Chamber 

(a)  15  Jur.  nil.  (h)\  B,  i' Ad,  415. 
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1868.  ^  Sweeting  v.  Pearce  (a),  and  a  local  law  or  custom 
£„^„^j„^  affecting  the  contract  exists  there^  that  is  a  tacit  part  of 
RoBAETs  *^®  contract.  The  finding  here  is  that  in  the  city  of 
London  there  is  a  custom  among  bankers  not  to  pay 
cheques  which  are  marked  post  dated.  Therefore  it  is 
found  as  a  fact  that  there  is  a  custom  among  bankers 
in  the  city  of  London  not  to  honour  cheques  of  customers 
payable  to  bearer  or  to  order  when  they  purport  to  be 
payable  on  demand.  When  a  cheque  so  payable  is  pre- 
sented they  give  their  reason  for  not  paying  it  by  marking 
it  as  ''  post  dated/'  Here  a  cheque  payable  to  order  was 
so  marked,  and  therefore  when  it  was  presented  the 
second  time  the  bank  was  aware  of  the  original  defect. 
This  custom  puts  a  restriction  on  the  duty  and  obligation 
of  a  banker  in  the  city  of  London^  and  makes  the  con- 
tract between  him  and  his  customers  to  be  a  contract 
to  pay  their  cheques  provided  they  are  not  post  dated 
and  the  fact  of  their  being  so  is  not  brought  to  his  know- 
ledge. The  defendants  have  not  broken  that  contract. 
It  has  taken  us  some  time  to  discover  that  this 
instrument  is  not  illegal,  which  shews  that  there  is 
nothing  unreasonable  in  a  banker  saying  that  his  clerks 
shall  not  undertake  to  determine  for  him  whether 
a  post  dated  cheque  is  legal  or  not,  and  therefore  that 
they  shall  not  pay  it. 

On  the  other  point  the  appellant  is  right.  By  stat. 
55  G.  3.  c.  184.,  Schedule,  Fart  1,  a  uniform  ad  valorem 
stamp  was  imposed  on  every  '^  inland  bill  of  exchange, 
draft  or  order  to  the  bearer,  or  to  order,  either  on 
demand  or  otherwise/'  unless  the  time  of  its  currency 
exceeded  two  months  after  date,  subject  to  the 
exemption  of  ''drafts  or  orders  for  the  payment  of 
any  sum   of  money  to  the  bearer  on  demand,  and 

(a)  9  C,  B.  N.  8.  634. 
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drawn  upon  any  banker  or  bankers,"  who  resided  or        1868. 
transacted  business  within  ten  miles  of  the  place  where      Evahuu 
the  drafts  or  orders  were  issued ;  provided  they  bore     BoBiaTf. 
date  on  or  before  the  day  on  which  they  were  issued. 
And  it  being  thought  that  the  documents  on  which  the 
stamp  had  been  imposed  might  be  post  dated^  by  which 
the  revenue  would  be  wronged,  sect.  12  enacted  that  any 
person  making  or  issuing  a  bill  of  exchange,  &c,  which 
should  bear  date  subsequent  to  the  day  on  which  it 
was  issued,  so  that  the  time  of   its  currency  should 
exceed  the  number  of  days  for  which  the  particular 
stamp  was  imposed,  should  be  subject  to  a  penalty  of 
lOOL    Then  sect.  13,  for  the  purpose  of  preventing 
evasions  of  the  duties  on  bills  of  exchange,  &c.  under 
colour  of  the  exemption  in  favour  of  drafts  or  orders 
upon  bankers,  imposes  the    same  heavy  penalty  on 
persons  making  and  issuing  any  bill,  draft  or  order  for 
the  payment  of  money  to  the  bearer  on  demand,  upon  any 
banker  &c.,  which  shall  not  in  every  respect  fall  within 
the  exemption ;  but  orders  for  the  payment  of  money  to 
order  are  carefully  excluded.     Stat.  16  &  17  Fict.  c.  59. 
reduced  the  duty  on  drafts  or  orders  for  the  payment  of 
any  sum  of  money  to  the  bearer  or  to  order,  if  payable 
on  demand,  to  Id.,  however  large  the  sum  for  which 
they  were  drawn ;  drafts  or  orders  payable  otherwise 
than  on  demand  remain  as  before.     There  is  the  possi- 
bility of  the  revenue  being  wronged  by  an  instrument 
BQch  as  this  being  post  dated,  but  that  did  not  occur  to 
the  framers  of   the  recent  statute  and   they  do  not 
provide  for  it.    It  requires  some  positive  enactment  to 
iQe^t  that  evasion ;  for  it  is  not  illegal  at  common  law 
to  evade  a  stamp  duty.     And,  attention  having  been 
Jiawn  to  the  omission,  a  clause  will  probably  be  intro- 
duced into  the  next  Stamp  Act. 


▼. 

BOBIBTS. 
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1868.  Mellor  J.    The  Judge  of  the  County  Court  has 

Emanukl  found  the  existence  of  the  custom  in  question,  which 
is  not  unreasonable,  and  is  so  well  established  that 
the  customers  of  bankers  in  the  city  of  London  may  be 
supposed  to  deal  on  that  footing.  It  seems  the  wisest 
plan  that  bankers  should  not  determine  the  question 
whether  a  cheque  is  illegal  or  not,  but,  if  doubtful, 
refuse  to  pay  it.  And  the  Judge  of  the  County  Court 
must  have  been  satisfied  that  not  only  cheques  properly 
so  called,  but  drafts  payable  to  order,  were  subject  to  the 
custom. 

As  to  the  other  point,  Mr.  Day  failed  to  point  out 
any  enactment  which  renders  post  dated  cheques  pay- 
able to  order  illegal,  and  my  brother  Blackburn  has  gone 
through  all  those  bearing  on  the  question. 

Lush  J.  I  am  of  opinion  that  the  defendants  were 
justified  in  refusing  to  pay  the  cheque,  not  because  it 
was  illegal,  but  because  of  the  custom  among  bankers 
in  the  city  of  London  not  to  pay  cheques  which  are 
known  to  them  to  be  post  dated.  That  custom  being 
part  of  the  bargain  between  the  bankers  and  their 
customers,  and  the  opening  of  their  account  with  him 
being  on  those  terms,  a  customer  cannot  maintain  an 
action  against  them  for  refusing  to  pay  a  post  dated 
cheque.  Nor  is  it  relevant  to  inquire  whether  the 
custom  is  reasonable.  I  think  however  it  is  a  perfectly 
reasonable  part  of  the  bargain,  and  binding  on  both 
parties. 

On  the  other  point  I  am  satisfied  that  there  is  no 
section  in  any  Act  of  Parliament  which  imposes  a 
penalty  or  renders  it  illegal  either  to  draw  or  to  pay  a 
post  dated  cheque  payable  to  order. 

Judgment  for  the  defendants. 


XXXL    VICTORIA,  129 

1868. 


The  Mayor,    Aldermen,  and   Burgesses  of  the  wednstdau, 
Borough  of  Reigate  against  Habt.  etfruary — . 

11  #  12  Viet. 

it     AO       m     Ql 

A  parliamentarj  boroogh  was  by  charter  constitated  a  mnnici^  JP^naltisi,  Jv. 
boroQgh,  with  the  powers  and  priTUcttee  belonfi;mg  to  thoee  named  in  Patftnent  U> 
Schedule  (B.)  to  stat.  6  &  6  fT.  4.  c.  76.    It  had  no  grant  of  a  separate  frMsurm'  of 
Court  of  Quarter  Sessions ;  and  the  justices  of  the  county,  b^  virtue  of  county, 
sect.  Ill,  exercised  the  jurisdiction  of  justices  of  the  peace  m  and  for  Sarmigh  not 
the  borough  concuirentfy  with  the  mayor,  who  b^  sect.  57  is  ex  ofBcio  Jiving  QuarUr 
•  justice  of  the  peace  for  the  borough,  and  so  continues  during  the  year   g^^9wna 
next  succeeding  his  year  of  office.    Held ;  6  4-  6  fT.  4. 

1.  That  the  mayor,  while  acting  as  a  justice  in  and  for  the  borough,   ^^  rj^^  u.'b7. 
was  acting  as  a  justice  for  the  county,  and  thert^fore  penalties  imposed   2*11.* 

fay  him  were  to  he  paid  to  the  treasurer  of  the  county  and  not  to  the 
treasurer  of  the  borough. 

2.  That  Stat  11  &  12  Fict.  e,  43.  s,  31.,  which  directs  the  clerk 
of  the  justices,  m  cases  where  the  statute  on  which  the  information 
or  eomphiint  is  framed  contains  no  directions  for  the  payment  of  the 
penalties  or  other  sums  of  money,  to  pay  them  "  to  the  treasurer  of 
the  county,  riding,  dinsion,  liberty,  city,  borough,  or  place"  for  which 
such  justice  shall  have  acted,  means  a  liberty,  city,  borough  or  place 
which  has  a  Court  of  Quarter  Sessions. 

n^HIS  was  an  action  brought  for  the  recovery  of 
48/.  12m.  6d,y  being  the  amount  of  penalties  and 
other  snms  of  money  adjudged  and  ordered  by  the 
justices  of  the  peace  of  the  borough  of  Reigate  to  be 
paid  under  and  in  pursuance  of  statutes  containing  no 
direction  for  the  payment  of  those  penalties  and  moneys 
to  any  particular  person  or  persons,  and  received  by  the 
defendant  as  derk  to  the  justices. 

The  following  case  was  stated  without  pleadings, 
according  to  The  Common  Law  Procedure  Act,  1852^ 
15&16  Firf,  c.  76.  «.  42. 

By  Boyal  charter,  dated  the  11th  September^  1863,  the 
parliamentary  borough  of  Reigate^  since  disfranchised  (a), 
in  the  county  of  Surrey,  was  constituted  a  municipal 

(a)  See  stat.  31  &  32  Vict,  e,  6. 
.      VOL.    IX.  K  B.    &   S. 
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1868.        borough  with  a  corporation  under  thej^title  of  "  The 
Major,  &c.of  Mayor,  Aldermen  and  Burgesses  of  the  Borough  of  Rei- 
Beioatb     ^ofe,"  having  all  the  powers  and  privileges  held  and  en- 
HiRT.       joyed  by  the  boroughs  named  in  the  Schedules  to  stat. 
5  &  6  ^.  4  c.  76.  as  fully  and  effectually  as  if  it  had  been 
one  of  the  boroughs  named  in  the  first  section  of  Sche- 
dule (B.)  to  the  Act  annexed ;   and  Her  Majesty  did 
thereby  extend  to  all  the  inhabitants  of  the  borough  of 
Reiffate  all  the  powers  and  provisions  of  that  statute  and 
of  any  other  Acts  amending  or  altering  it  or  in  anywise 
relating  thereto. 

The  borough  of  Reiffate,  before  the  11th  September, 
1863,  formed  part  of  the  Reiffate  petty  sessional  divi- 
sion of  the  county  of  Surrey.  There  is  no  separate 
commission  of  the  peace  for  the  borough  under  sect.  98 
of  stat.  5  &  6  fF.  4.  c.  76.,  and  there  has  been  no  grant 
of  a  separate  Court  of  Quarter  Sessions  of  the  peace  to 
the  borough.  Since  that  date  the  justices  of  the  peace 
for  the  county,  by  virtue  of  sect.  Ill,  exercised  the 
jurisdiction  of  justices  of  the  peace  for  the  boroagh, 
and  acted  concurrently  with  the  mayor  for  the  time 
being,  who  by  sect.  57  is  ex  officio  a  justice  of  the 
peace  for  the  borough,  and  so  continues  during  the  year 
next  succeeding  his  year  of  office. 

The  defendant,  previous  to  the  11th  September,  1868^ 
was  clerk  to  the  county  justices  acting  out  of  Quarter 
Sessions  in  and  for  the  Reiffate  petty  sessional  division^ 
and  since  the  incorporation  of  the  borough  he  has 
acted  as  clerk  to  those  justices  both  when  acting  as 
justices  for  the  county  out  of  Sessions  and  when  acting 
as  justices  in  and  for  the  borough. 

From  the  time  of  the  incorporation  of  the  borough, 
there  has  always  been  a  treasurer  of  it. 
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The  defendant  since  the  incorporation  of  the  borough        1868. 
received  diyers  snms  of  money  amounting  to  48/.  12*.  6rf.   ^^^      ^^  ^^ 
ordered  to  be  paid  by  the  justices  of  the  peace  acting  in      ««>aib 
and  for  the  borough  for  fines  and  penalties  and  other-        Hart. 
miae  for  oflEences  committed  against   certain  statutes, 
which  statutes  contain  no  directions  for  the  payment  of 
those  moneys  to  any  particular  person  or  persons,  and 
they  have  from  time  to  time  been  paid  over  by  him 
to  the  treasurer  of   the  county  of  Surrey,  to  whom 
the  defendant  contended  that  they  were  payable. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  sums  of  money  receiyed  by  the'defendant  shoidd 
have  been  paid  by  him  to  the  treasurer  of  the  borough 
or  to  the  treasurer  of  the  county. 

It  was  admitted  in  the  course  of  the  argument  that 
the  fines  and  penalties  in  question  were  imposed  for 
ofiences  against  public  general  Acts  committed  within 
the  borough,  and  that  all  fines  and  penalties  for  offences 
against  bye  laws  of  the  corporation  of  Beigate  had  been 
paid  over  to  its  treasurer. 

Stat.  11  &  12  Vict.  c.  43.  s.  81.  enacts,  <'Tbat  in 
every  warrant  of  distress  to  be  issued  as  aforesaid''  (that 
is,  for  a  penalty  or  other  sum  recovered  before  a  justice 
or  justices  on  summary  conviction  or  order,)  "  the  con- 
stable or  other  person  to  whom  the  same  shall  be 
directed  shall  be  thereby  ordered  to  pay  the  amount  of 
the  sum  to  be  levied  thereunder  unto  the  derk  of  the 
division  in  which  the  justice  or  justices  issuing  such 
warrant  shall  usually  act ;  and  if  any  person  convicted 
of  any  penalty,  or  ordered  by  a  justice  or  justices  of  the 
peace  to  pay  any  sum  of  money,  shall  pay  the  same  to 
any  constable  or  other  person,  such  constable  or  other 

K  2 
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1868.        person  shall  forthwith  pay  the  same  to  such  derk ;  and 

Mavor  &c  of  ^  ^^^  person  committed  to  prison  upon  any  conviction 

Beigatc      or  order  as  aforesaid  for  non-payment  of  any  penalty^  or 

H  ABT.  of  any  sum  thereby  ord^ed  to  be  paid,  shall  desire  to  pay 
the  same  and  costs  before  the  expiration  of  the  time  for 
which  he  shall  be  so  ordered  to  be  imprisoned  by  the 
warrant  for  his  commitment,  he  shall  pay  the  same  to 
the  gaoler  or  keeper  of  the  prison  in  which  he  shall  be  so 
imprisoned,  and  such  gaoler  or  keeper  shall  forthwith  pay 
the  same  to  the  said  clerk ;  and  all  sums  so  received 
by  the  said  clerk  shall  forthwith  be  paid  by  him  to  the 
party  or  parties  to  whom  the  same  respectively  are  to 
be  paid,  according  to  the  directions  of  the  statute  on 
which  the  information  or  complaint  in  that  behalf  shall 
have  been  framed ;  and  if  such  statute  shall  contain  no 
such  directions  for  the  payment  thereof  to  any  person  or 
persons,  then  such  clerk  shall  pay  the  same  to  the 
treasurer  of  the  county,  riding,  division,  liberty,  city, 
borough,  or  place  for  which  such  justice  or  justices 
shall  have  acted,  and  for  which  such  treasurer  shall  give 
him  a  receipt  without  stamp ;  and  every  such  clerk,  and 
every  such  gaoler  or  keeper  of  a  prison,  shall  keep  a 
true  and  exact  account  of  all  such  monies  received  by 
him,  of  whom  and  when  received,  and  to  whom  and 
when  paid,  in  the  Form  (T.)  in  the  Schedule  to  this 
Act  annexed,  or  to  the  like  effect,  and  shall  once  in 
every  month  render  a  fair  copy  of  every  such  account 
unto  the  justices  who  shall  be  assembled  at  the  Petty 
Sessions  for  the  division  in  which  such  justice  or  justices 
aforesaid  shall  usually  act,  to  be  holden  on  or  next 
after  the  first  day  of  every  month,  under  the  penalty 
of  forty  shillings,  to  be  recovered  by  distress  in  manner 
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aforesaid ;  and  the  said  clerk  shall  send  or  deliver  eyery  1868. 

return  so  made  by  him  as  aforesaid  to  the  dcrk  of  the  Mayor,  &c  Tf 

peace  for  the    county^  ridings   division,  liberty,  city,  »«iaA'» 

borough,  or  place  within  which  such  division  shall  be  Habt. 

situate,  at  such  times  as  the  Court  of  Quarter  Sessions 

for  the  same  shall  order  in  that  behalf 

Macnamara,  for  the  plaintififs. — By  sect.  31  of  stat. 
11  fc   12  VicL    c.  31.  the    clerk  of   the  division  in 
wliich  the  justices  issuing  the  warrant  act  is  directed 
to  pay  the  moneys  received  by  him  "  to  the  treasurer  of 
the  county,  riding,  division,  liberty,  city,  borough,  or 
place  for  which  such  justice  or  justices  shall  have  acted.'' 
It  is  immaterial  whether  the  justices  who  imposed  the 
penalties  or  ordered  the  sums  of  money  to  be  paid  were 
county  or  borough  justices  if  at  the  time  they  were 
acting  for  the  borough.    The  mayor  and  ex-mayor  of 
Seigaie  are  made  justices  of  the  peace  for  the  borough  by 
aect  57  of  stat.  5  fr  6  ^.  4.  c.  76.,  and  they  could  only 
act  as  such.  [Lush  J.  Justices  ofthe  county  sitting  within 
the  borough  and  trying  an  offence  committed  there  are 
not  acting  for  the  borough  more  than  they  are  when  sit- 
ting out  of  the  borough  and  trying  an  offence  committed 
within  the  petty  sessional  division  for  which  they  usually 
act.  Blackburn  J.   There  may  be  Uberties  and  places  in 
which,  though  there  is  no  treasurer,  the  justices  of  the 
couTity  have  not  jurisdiction.    Must  not  the  justices  of 
&oee  liberties  and  places  be  acting  for  the  county  within 
Kct.  81  of  stat.  II  &  12  VicL  c.  43.  though  they  have 
authority  only  for  portion  of  the  county  ?  Otherwise  how 
are  the  penalties  and  other  fines  to  be  disposed  of?]    At 
anj  rate  in  the  first  instance  the  derk  should  pay  the 
Bums  received  by  him  to  the  treasurer  of  the  borough. 
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1868.        [Lush  J,    Assuming  that  they  are  ultimately  to  reach 

Mavor,  &c  of  ^^^  treasurer  of  the  county,  there  is  nothing  to  require 

Reioatb      ^Yi^^  they  should  intermediately  pass  through  the  hands 

Hart.  ^f  ^j^g  treasurer  of  the  borough.  And  what  power  have 
the  justices  of  the  county  over  the  treasurer  of  the 
borough  ?  The  form  of  account  given  in  Schedule  (T.), 
referred  to  in  sect.  31,  throws  some  light  on  the  con- 
struction of  the  section:  there  is  a  column  headed 
"  Amount  of  fines  received  for  county  rate/'  and  no 
column  for  any  amount  received  for  the  borough  rate.] 
Sect.  126  of  Stat.  5  &  6  H^.  4.  c.  76.  only  regulates  the 
payment  of  penalties  recovered  before  a  justice  of  a 
borough  in  which  a  separate  Court  of  Quarter  Sessions 
is  held. 

Archibald,  for  the  defendant. — The  county  justices  act 
within  the  borough  of  Reigate  independently  of  sect.  Ill 
of  stat.  5  &  6  H^.  4.  c.  76.,  which  must  apply  to  other 
ofiences  than  those  referred  to  in  stat.  11  &  12  Vict 
c.  43.  Ofiences  committed  within  the  borough  are 
county  offences.  [He  referred  to  the  judgment  of  the 
Court  in  Rex  v.  ^17105  (a).]  In  Reg.  v.  Dale  (&),  which 
was  a  conviction  for  not  paying  over  to  the  treasurer  of 
the  county  a  moiety  of  a  fine  imposed  under  the  Ale- 
house Act,  9  G.  4.  c.  61. 9  it  was  held  that  sect  26, 
which  directs  it  to  be  paid  to  ''  the  treasurer  of  the 
county  or  place  for  which  such  justices  shall  then  act,'' 
meant  a  place  having  a  Court  of  Quarter  Sessions. 
Jervis  C.  J.  said,  pp.  50-1,  ''At  the  time  the  Alehouse 
Act  passed,  corporations  had  private  property  but  no 
borough  fund,  properly  so  called,  over  which  the  Legis- 
lature could  with  justice  exercise  a  controL     The  trea- 

(a)  2B.fA.  533.  542.  544.  (h)  Dears.  C.  C  37. 
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surer  of  the  place,  meant  in  this  section,  must  clearly        1868. 
he  the  treasurer  of  a  place  having  a  Court  of  Quarter  Mayor,  &c.  of 
Sessions,  an  ofiQcer  under  the  control  of    the  justice      ^««|a» 
making  the  order,  with  a  fund  under  their  control/'        Hart* 
[Lush  J.     By  sect.  31  of  stat.  11  &  12  Vict,  c  43.  the 
clerk  Is  to  render  a  monthly  account  to  the  justices  at 
Petty  Sessions  and  to  the  Quarter  Sessions :  the  Quarter 
Sessions  of  the  county  have  no  interest  in  knowing 
what  becomes  of  the  fines  and  penalties  payable  to  tbe 
borough  fund.]     And  if  the  sums  in  question  are  paid 
to  the  treasurer  of  the  borough  the  borough  will  have 
the  benefit  of  them  though,  not  having  a  Court  of 
Quarter  Sessions,  it  is  relieved  of  the  expenses  of  the 
prosecution  and  maintenance  of  prisoners.     [He  was 
then  stopped.] 

Macnamara,  in  reply. — This  question  was  not  decided 
in  Rex  y.  Amos  (a),  and  here  the  mayor  and  ex-mayor 
of  Reigate  are  not  county  justices.  \_Blackbum  J.  In 
that  case  the  Court,  pp.  543-4,  refer  to  two  cases  before 
Lord  ElUnboraugh  in  Trinity  Term  1816^  not  reported, 
in  which  a  distinction  was  taken  between  offences  which 
are  borough  offences  cognisable  by  borough  justices 
only  and  those  which  are  borough  and  county  offences 
triable  either  at  the  borough  or  the  county  Sessions  : 
an  act  which  is  an  offence  only  because  done  within 
the  limits  of  the  borough  is  a  borough  offence :  an 
offence  accidentally  falling  within  the  cognisance  of 
borough  justices  is  a  county  offence.]  By  sect.  57  of 
stat  5  &  6  fK  4.  c.  76.  the  mayor  ''shall  be  a  justice 
of  the  peace  of  and  for  such  borough .''  [Luih  J.  Such 
borough  being  stUl  a  part  of  the  county.]     In  Reg.  v. 

{a)  2  B.  4'  A.  533. 
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1868.        ^^^^  (^)  ^^^  ^ord  ^*  place"*  was  construed  with  reference 

jj^       .    ~  to  the  particular  statute  9  G.  4.  c.  61.,  at  the  time  of 

AsioATB     the  passing  of  which,  as  Jervii  C.  J.  observed,  p.  50, 

Hast.       corporations  had  private  property  but  no  borough  fund ; 

and  the  word  ''  borough"  does  not  occur  in  sect.  26  of 

that  statute. 

Blackbubn  J.  The  case  is  now  dear,  and  no  further 
time  is  necessary  for  consideration.  In  Rex  v.  Amo»  {h) 
the  borough  of  Liverpool^  which  had  a  Court  of  Quarter 
Sessions,  but  the  justices  of  the  borough  had  no  ex- 
clusive jurisdiction,  and  consequently  the  Quarter  Ses- 
sions of  the  county  could  try  offences  committed  within 
the  borough  though  the  borough  justices  had  juris- 
diction also,  the  question  raised  was  whether,  when  a 
borough  justice  had  committed  a  prisoner  to  the  county 
gaol  for  a  felony  committed  within  the  borough,  the 
borough  Sessions  could  order  him  to  be  brought  before 
them  for  trial ;  and  it  was  decided  that  they  might.  The 
reason  given  in  p.  542  is,  that  *'  the  borough  justices, 
therefore,  and  the  borough  Sessions,  as  far  as  they  act 
upon  what  are  at  the  same  time  borough  and  county 
offences,  and  borough  and  county  offenders,  act  in  ease 
and  aid  of  the  county  justices  and  county  Sessions,  and 
discharge  that  duty  which  must  otherwise  be  discharged 
by  the  county  magistrates.  To  a  certain  extent,  there- 
fore, they  are  for  that  part  of  the  county  to  which  their 
power  extends  county  magistrates/'  and  p.  544,  after 
stating  that,  independently  of  stat.  15  O.  2.  c.  24., 
justices  of  liberties  might  commit  to  county  houses  of 
correction  to  which  those  liberties  contribute,  it  is  said, 
^*  Upon  what  principle  could  that  be  but  upon  this, 

(a)  Ikart.  C.  C.  37.  (*)  2B,^A.  633. 
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that    to   this    extent,  and   with    reference  to  county        1868. 
offenders  within  their  limits,  they  were  in  the  nature   MAvor,  &c.  of 
of,  and  had  the  powers  of  county  justices ;    and  if  this      ^"J*^" 
were  their  character,  they  must  he  considered  as  county        Hart. 
justices  for  all  purposes  connected  with  the  subject,  and 
not  for  the  purpose  of  commitment  only/'    These  two 
passages  confirm  my  impression  as  to  what  is  the  solu- 
tion of  the  question  hefore  us,  viz.,  that  in  a  borough 
where  every  thing  relating  to  the  trial  of  offences  and 
to  offenders  may  be  done  by  justices  of  the  county,  the 
borough  justices  must  be  considered  in  the  nature  of 
if  not  altogether  as  county  justices,  though  with  powers 
limited  to  that  part  of  the   county  which  consists  of 
the  borough,  and  to  such  cases  as  occur  within  that 
part 

Then  sect.  81  of  stat.  11  &  12  Vict.  c.  43.  enacts, 
that  all  penalties  and  other  sums  recovered  on  sum- 
mary conviction  or  order,  and  received  by  the  clerk 
of  the  division  in  which  the  justice  or  justices  usually 
act,  shall  be  paid  by  him  to  the  party  to  whom  the 
same  respectively  are  to  be  paid  according  to  the 
directions  of  the  statute  on  which  the  information 
or  complaint  was  framed ;  "  and  if  such  statute  shall 
contain  no  such  directions  for  the  payment  thereof 
to  any  person  or  persons,  then  such  clerk  shall  pay 
the  same  to  the  treasurer  of  the  county,  riding,  divi- 
sion, liberty,  city,  borough,  or  place  for  which  such 
justice  or  justices  shall  have  acted."  Is  the  mayor  of 
Seiffate^  when  he  acts  as  a  justice  of  the  peace,  acting 
for  the  borough  or  place,  or  for  the  county  ?  Adopting 
the  reasoning  of  the  judgment  in  Rex  v.  Amos  (a)  the 

(a)  2B.4A.  533. 
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1868.        answer  is^  that  he  is  acting  for  the  county.    The  section 

Mayor,  &c.  of  *^®^  directs  the  clerk  to  keep  an  account  of  moneys 

Rbioatb      received,  and  render  a  copy  thereof  to  the  justices  in  Petty 

Habt.  Sessions ;  "  and  the  said  clerk  shall  send  or  deliver  every 
return  so  made  by  him  as  aforesaid  to  the  clerk  of  the 
peace  for  the  county,  riding,  division,  liberty,  city, 
borough,  or  place  within  which  such  division  shall  be 
situate,  at  such  times  as  the  Court  of  Quarter  Sessions  for 
the  same  shall  order  in  that  behalf;"  that  is,  the  Quarter 
Sessions  to  which  an  appeal  would  lie  whether  the  case 
was  heard  before  the  mayor  or  the  justices  of  the  county. 
Now  the  county,  riding  and  division  always  have  a 
Court  of  Quarter  Sessions,  and  the  city  or  borough 
generally  have.  When  they  have  it  is  reasonable  that 
they  should  receive  penalties  and  other  moneys,  for  the 
treasurer  is  under  their  controul,  and  they  bear  that 
part  of  the  costs  of  the  prosecution  and  confinement 
of  prisoners  which  is  not  paid  out  of  the  consolidated 
fond.  But  where  the  appeal  firom  the  conviction  is 
entirely  to  the  Quarter  Sessions  for  the  county,  and  so 
much  of  the  costs  as  are  not  paid  out  of  the  consolidated 
fund  are  defrayed  out  of  the  county  rate,  the  intention 
of  the  Legislature  must  be  that  the  penalties  should  be 
paid  into  the  county  fund ;  otherwise  the  borough  fund 
would  receive  the  benefit,  and  the  county  fund  would 
bear  the  burden.  And  accordingly,  in  Reg.  v.  Dale  (a), 
JervU  C.  J.,  delivering  the  judgment  of  the  Judges,  said, 
p.  51,  *'  It  would  be  strange  that  the  same  wor^s  should 
give  to  one  fund,  the  borough  fund,  all  the  penalties 
for  good  convictions,  and  charge  upon  another  fund,  the 
county  rate,  all  the  costs  for  convictions  which  could  not 

{a)  Dears,  C.  C.  37. 
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be  SQstaiued  ;*  and  it  may  be  added^  of  good  convictions       1868. 
also.    The  question  there  was,  whether  a  moiety  of  a  Mayor,  &c  of 
penalty  which  by  sect.  26  of  stat.  9  G.  4.  c.  61.  was  to      ^"^°^*» 
be  paid  to  the  treasurer  '*  of  the  county  or  place''  for       Hart. 
which  the  justices  were  acting  ought  to  be   paid  to 
the  treasurer   of  the  county  or  to  the  treasurer  of 
the  borough.     The  argument  was  on  the  meaning  of 
the  word  '*  place'*  in  that   section,  but  the  reasoning 
applies*  to  the  present  case ;  and  we  avoid  the  incon- 
sistency mentioned  in  the  judgment  by  holdings  as  in 
Bex  V.  Amos  (a),  that  the  words  ^*  liberty,  city^  borough^ 
or  place''  are  limited  to  those  which  have  a  separate 
Court  of  Quarter  Sessions  so  as  to  make  them  ejusdem 
generis  as  the  preceding  words  ''county,  riding,  division.^ 


ff 


Lush  J.  For  the  purpose  of  our  decision  I  import 
into  the  case  an  agreed  fact,  that  the  oflTences  were 
against  the  genend  law  and  not  against  any  local  statute 
or  bye  law.  And  then  Rex  v.  Amos  (a)  decides  that, 
though  the  jurisdiction  of  the  justices  in  a  borough  is 
limited  to  the  ambit  of  the  borough  and  they  are  acting 
in  the  borough^  they  are  acting  as  justices/br  the  county. 
That  being  so,  sect.  31  of  stat.  11  &  12  Vict.  c.  43.  is 
free  from  ambiguity;  it  enacts  that  the  penalties  or 
other  sums  shall  be  paid  to  the  derk  of  the  division  in 
which  the  justice  or  justices  usually  act,  and  directs  the 
clerk  to  pay  the  sums  received  by  him  *'  to  the  treasurer 
of  the  county,  riding,  division,  liberty,  city,  borough,  or 
place  for  which  such  justice  or  justices  shall  have 
acted."  Here  by  the  hypothesis  the  justices  have  acted 
for  the  county  not  for  the  borough,  and  Mie  clerk  \a  to 

(«)  2B.fA.  533, 
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1868.  keep  an  account  of  all  moneys  received  by  him,  and 
Mayor,  &c.  of  render  a  copy  of  it  to  the  justices  at  the  Petty  Sessions 
BioATB  j^^  ^j^^  division  in  which  they  usually  act,  and  send  a  re- 
H^*'-  turn  "  to  the  clerk  of  the  peace  for  the  county,  division^ 
liberty,  city,  borough,  or  place  within  which  such  division 
shall  be  situate,  at  such  times  as  the  Court  of  Quarter 
Sessions  for  the  same  shall  order  in  that  behalf  In 
the  present  case  the  only  Court  of  Quarter  Sessions 
which  could  make  such  an  order  is  that  for  the  county ; 
and  if  the  construction  of  the  section  is  that  the  derk 
of  the  justices  receiving  a  penalty  is  to  pay  it  over  to 
the  treasurer  of  the  county  and  render  a  return  to  the 
clerk  of  the  peace  of  the  county  the  whole  section  will 
be  consistent  and  its  provisions  most  fair  and  reason- 
able ;  for  if  a  man  fined  for  an  ofience  spends  a  fortnight 
in  the  county  gaol  and  then  pays  the  penalty  it  would 
be  strange  that  it  should  go  to  the  treasurer  of  the 
borough  in  aid  of  the  borough  rate  and  not  to  the 
treasurer  of  the  county  in  aid  of  the  county  rate  which 
bears  the  burden. 
Our  judgment  therefore  must  be  for  the  defeudant. 

Judgment  for  the  defendant. 
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1868. 


Jones  and  another  against  Just.  M<mday, 

Feintar^  19th. 

1.  Tn  every  contract  to  supply  goods  of  a  specified  deecription  which   

the  buyer  has  no  opportooity  to  inspect,  they  must  not  only  is  fact    Contract  of 
answer  the  specific  description,  but  must  also  be  saleable  or  merdiant-  aoAf. 

able  under  that  description.  Gooda  of 

2.  SetrM,  that  the  nuudm  caveat  emptor  does  not  apply  where  there  tpeci/Ud  do- 
has  been  no  opportunity  of  inspection,  or  that  opportunity  has  not  been  scription. 
^rtiwed,  ImpUed  Urm, 

3.  The  plaintiffs,  through  their  brokers,  entered  into  a  contract  with  MorekantaUo 
the  defendant  for  the  purchase  of  a  quantity  of  Manilla  hemp  to  arrive  eondition. 

at  Lioerpool  from  Singaport  by  four  named  ships.    The  ships  arrived   Cav§at  omptor. 
with  the  respective  numbers  of  bales  of  hemp,  with  marks  corresponding  Measure  of 
to  those  specified  in  the  contract,  and  they  were  delivered  to  the  piaintiffl  damagee. 
and  the  price  was  paid.    On  examination  of  the  bales  they  were  found   MoreantUe 
in  such  a  state  as  to  afford  strong  evidence  that  they  had  at  some  time,   Law  Amend' 
probably  from  a  shipwreck  when  on  the  voysse  from  Manilla  to  Singa-  ment  Act, 
pore,  been  wetted  through  n ith  salt  water,  luuf  afterwards  been  unpacked   Scotland^  18^, 
and  dried,  and  then  repacked  in  the  bales  and  shipped  at  Singapore,    19  ^  20  Viet, 
llie  hemp  was  not  damaged  to  such  an  extent  as  to  make  it  lose  the  e,  60.  a.  5. 
eharacter  of  hemp.    If  in  good  condition  it  would  have  been  what  is 
called  fair  cnirent  Manilla  hemp.  The  plaintifb  sold  the  hemp  by  auction 
as  **  Manilla  hemp  with  all  faults,"  and  it  realised  75  per  cent,  of  the 
price  which  similar  hemp  would  have  fetched  if  undamaged.    Held, 
(1).  That  an  action  would  lie  against  the  defendant  for  breach  of 
contract  as  it  was  an  implied  term- of  the  contract  that  the  hemp 
should  be  Manilla  hemp,  and  in  a  reasonably  merchantable  con- 
dition. 
(2).  That  the  measure  of  dama^  was  the  difference  between  what 
the  hemp  was  worth  when  it  arrived  and  what  the  same  hemp 
would  have  realized  if  it  had  been  shipped  in  the  state  in  which 
it  ought  to  have  been  shipped. 

4.  The  Mercantile  Law  Amendment  Act,  Scotland,  1856,  19  &  20 
Viet.  c.  60.  s,  5.,  only  declares  that  a  seller  of  goods  without  knowledge 
that  they  are  defective  or  of  bad  quality  shall  not  be  held  to  have 
warranted  their  quality  or  sufficiency. 

n^HE  first  count  of  the  declaration  stated  that  in 
consideration  that  the  plaintiffs  would  buy  from  the 
defendant  certain  bales  of  Manilla  hemp  shipped  at 
Singapore  and  expected  to  arrive  by  certain  ships^  at  a 
certain  price,  that  is  to  say,  38/.  10«.  per  ton  of  2240  Ibs.^ 
cost  freight  and  insurance,  shipping  weight,  payment  to 
be  made  in  cash  against  shipping  documents,  less  2| 
per  centum  discount,  on   the  2l8t  October,  1865,  the 
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1868        defendant  promised  the  plaintiffs  that  the  hemp  should 
be  merchantable  and  should  be  saleable  as  ManUlahemp 


JOHM 

V.  unless  it  had  become  unmerchantable  and  not  saleable 

as  Manilla  hemp  from  perils  of  the  seas  and  navigation 
after  being  shipped  at  Singapore;  that  the  plaintiffs 
bought  the  hemp  from  the  defendant;  that  the  shipping 
documents  were  duly  handed  by  the  defendant  to  the 
plaintiffs.  Averment  of  conditions  precedent  having 
happened.  Breach.  That  the  hemp  was  not  merchant- 
able^ and  the  hemp  was  not  saleable  as  Manilla  hemp, 
and  had  not  become  unmerchantable  and  not  saleable 
as  Manilla  hemp  from  perils  of  the  seas  and  naviga- 
tion after  being  shipped  at  Singapore, 

Second  count.  That  in  consideration  that  the  plaintiffs 
would  buy  from  the  defendant  certain  bales  of  Manilla 
hemp  as  shipped  at  Singapore  and  expected  to  arrive  by 
certain  ships^  at  a  certain  price^  that  is  to  say,  Z9iL  10«. 
per  ton  of  2240  lbs,  cost  freight  and  insurance,  shipping 
weight,  payment  to  be  made  in  cash  against  shipping 
documents,  less  2^  per  cent,  discount,  on  the  21st 
October,  1865,  the  defendant  promised  the  plaintiffit 
that  the  hemp  was  in  good  and  merchantable  condition 
when  shipped  at  Singapore,  that  the  plaintiffs  bought 
the  hemp  from  the  defendant  and  that  the  shipping 
documents  were  duly  handed  by  the  defendant  to 
them.  Averment  of  all  conditions  precedent  having 
happened.  Breach.  That  the  hemp  when  shipped  at 
Singapore  was  not  in  a  good  and  merchantable  con- 
dition, and  was  damaged,  spoiled,  worthless  and  inferior. 
Third  count.  That  by  warranting  certain  hemp 
to  be  of  average  quality  the  defendant  sold  it  to  the 
plaintiffs  at  a  certain  price,  cost  freight  and  insurance. 
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Breach.  That  the  hemp  was  not  of  average  quality^  and        1868. 
was  of  inferior  quality  and  valueless  to  the  plainti£Ps.  Johw 

Fourth  count.  That  the  defendant^  by  warranting  j^* 
certain  hemp  to  be  Manilla  hemp  and  to  be  saleable  as 
MamOa  hemp^  sold  the  same  to  the  plaintiffs  at  a 
certain  price,  cost  freight  and  insurance.  Breach.  That 
the  hemp  was  not  Manilla  hemp  and  was  not  saleable 
as  Manilla  hemp,  and  was  valueless  to  the  plaintiffs. 

Each  count  alleged  special  damage. 

Pleas.  First,  a  denial  of  the  contracts  in  the  several 
counts  mentioned. 

Second,  a  denial  of  the  alleged  warranty  and  breaches 
of  promise  in  the  several  counts  alleged. 

Issues  thereon. 

On  the  trial,  before  Blackburn  J.,  at  Liverpool,  at 
the  Winter  Assizes,  1866,  it  appeared  that  the  plaintiffs, 
through  Messrs.  Beneke  if  Co.,  their  brokers,  entered 
into  a  contract  with  the  defendant  for  the  purchase  of 
a  quantity  of  Manilla  hemp  to  arrive.  The  sold  note 
was  in  the  following  terms : — 

"  19  Oct,  1865. 

**  We  have  this  day  sold  for  you  the  following  goods 
to  Messrs.  J.  A.  Beneke  tf  Co. :— T.  A.  Y.  200  bales 
Manilla  hemp,  expected  to  arrive  per  Richard  Cobden  a 
Singapore  for  Liverpool  809  ....  expected  to 
arrive  pr.  Christopher  Newton  a  Singapore  for  Liver- 
pod,  209  ....  expected  to  arrive  p.  Fortitude  a 
Singapore  for  London, 

XT     IQQ      "V 

V  expected  to  arrive  pr.  Ophen  a  Singapore  for 
H.  U.  1  ' 

lAoerpooL 

*'  At  38/.  lOs.  Orf.  per  ton  of  2240  lbs.,  cost  freight 

and  insurance,  shipping  weight.    Payment  cash  against 


T. 
JV8T. 
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1868.  shipping  documents  on  2lst  Oci.^  1865,  less  2|7o 
J^^        discount/' 

The  shipping  documents  were  duly  delivered  to  the 
plaintiiSs  and  the  price  was  paid.  All  the  vessels  named 
in  the  contract  arrived  in  due  course  with  the  respective 
numbers  of  bales  of  hemp,  with  marks  corresponding 
to  those  specified  in  the  contract,  on  board,  and  they 
were  delivered  to  the  plaintiffs.  On  examination  of  the 
bales  it  was  found  that  the  whole  of  those  marked 
T.  A.  y.  were  in  such  a  state  as  to  afford  strong  evidence 
that  they  had  at  some  time,  probably  from  a  shipwreck 
when  on  the  voyage  from  Manilla  to  Singapore,  been 
wetted  through  with  salt  water,  had  afterwards  been  un- 
packed and  dried,  and  then  repacked  in  the  bales  which 
were  afterwards  shipped  at  Singapore,  Manilla  hemp  is 
divided  into  several  qualities.  The  hemp  in  the  bales  in 
question,  if  in  good  condition,  would  have  been  what  is 
called  &ir  current  Manilla  hemp,  which  is  not  the  lowest 
quality,  but  in  all  the  bales  the  hemp  was  damaged  to 
some  extent  though  not  so  far  as  to  make  it  lose  the 
character  of  hemp.  After  some  correspondence  between 
the  parties  the  hemp  was  sold  by  auction  by  the  plain- 
tiffs' orders  ''  as  Manilla  hemp  with  all  faults,"  and  at 
the  auction  it  realized  about  76  per  cent,  of  the  price 
which  similar  hemp  would  have  fetched  if  undamaged. 
The  price  of  hemp  had  risen  considerably  since  the  con- 
tract, so  that  the  proceeds  of  the  sale  were  very  nearly 
equal  to  the  invoice  price.  There  was  no  attempt  to  shew 
that  the  defendants  knew  of  the  state  in  which  the  hemp 
had  been  shipped  at  Singapore, 

At  the  close  of  the  plaintiffs'  case  the  counsel  for  the 
defendant  contended  that  in  point  of  law  under  this 
written  contract  there  was  no  ftirther  condition  or  war- 
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nnty  than  that  the  bales  on  their  arrival  should  answer        1868. 
the  description  of  bales  of  Manilla  hemp^  which  they        j^^^ 
did,  as  was  proved  by  the  fact  that  the  hemp,  though        jj'^ 
sold  with  a  stigma  upon  it,  fetched  a  price  only  25  per 
cent,  below  that  of  sound  hemp ;  that  as  to  quality  or 
condition  there  was  no  warranty ;  and  consequently  that 
the  maxim  caveat  emptor  applied. 

The  learned  Judge  expressed  an  opinion  adverse  to 
this  view.  He  said,  "  I  think  that  the  question  is  for 
the  jury,  whether  what  was  supplied  under  this  contract 
was,  when  shipped  at  Singapore,  such  as  to  answer  the 
description  of  reasonably  merchantable  Manilla  hemp, 
tbat  being  the  warranty  which  I  think  the  law  implies 
in  a  contract  to  supply  which  this  is,  though  it  would  be 
different  in  a  sale  of  specific  things  which  the  purchaser 
might  examine,  or  of  things  sold  by  sample.  And  I 
think  the  question  whether  it  is  fairly  and  reasonably 
merchantable  is  a  question  of  more  or  less,  which  it 
must  be  left  to  the  jury  as  reasonable  men  to  deter- 
mine.*'  He  then  reserved  leave  to  move  to  enter  the 
verdict  for  the  defendants  if  there  was  no  evidence  to  go 
to  the  jury  of  a  breach  of  warranty. 

Upon  this  intimation  of  opinion  the  counsel  addressed 
the  jury,  and  the  case  was  left  to  them  substantially  to 
the  effect  above  stated ;  and  the  jury  were  further  told 
that  if  they  found  for  the  plaintiffs  the  damages  should 
be  measured  by  what  the  hemp  was  worth  when  it 
arrived  compared  with  what  the  same  hemp  would 
have  realized  had  it  been  shipped  in  the  state  in 
wUch  it  ought  to  have   been  shipped,  thus  in  effect 

gi^g  the  plaintiffs  the    benefit  of   the  rise  in    the 

market. 
The  jury  found  for  the  plaintiff,  damages  766/. 

VOL.  IX.  L  B.   &  s. 
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1868.  In  the  ensuing  Term,  Brett  obtained  a  rale  to  enter 

Jones  the  Terdict  for  the  defendant  pursuant  to  the  leave 
Just.  reserved,  or  for  a  new  trial  on  the  ground  of  misdirec- 
tion as  to  the  measure  of  damages,  which  he  contended 
ought  at  most  to  have  been  the  difference  between  the 
value  of  the  article  actually  delivered,  viz.,  fair  average 
Manilla  hemp  in  a  damaged  state,  and  the  value  of 
sound  ManiUa  hemp  of  the  lowest  quality  which  might 
have  been  supplied  at  Singapore  under  this  contract 

There  were  other  objections  to  the  direction  which 
were  substantially  only  varied  modes  of  putting  the 
point  reserved. 

In  Trinity  Vacation,  June  15,  1867,  before  Cock- 
burn  C.  J.,  Blackburn,  Mellor  and  Shee  JJ., 

Temple  and  Charles  Russell  shewed  cause. — In  a 
contract  of  sale  of  goods  which  cannot  be  seen  by  the 
purchaser  it  is  implied  by  law  that  they  shall  be  of 
reasonably  merchantable  quality ;  Holcombe  v.  Hewson  (a). 
Cooper  Y,  TwibiU{b)y  Gardiner  v.  Gray  (c),  Barr  v. 
Gibson  (rf),  IVifler  v.  Schilizzi{e\  Turner  v.  Mucklow  (/), 
Josling  v.  Kingsford  (g).  The  hemp  should  have  been  in 
such  condition  that  the  plaintiffs  might  have  been  able 
to  go  into  the  market  and  find  a  purchaser  for  it  on  the 
same  terms  as  they  bought  it. 

In  Hilary  Term,  January  11,  1868,  before  Cock- 
BURN  C.  J.,  Blackburn  and  Mellor  J  J., 

ifl)  2  Camp,  391.  (b)  3  Camp.  286,  oote  (a). 

(<?)  4  Camp.  144.  {d)  ZM.^W.  390. 

(e)  17  C.  B.  619. 

(/)  8  Jur.  N.  8.  870;  6  L.  T.  N.  S.  690. 

(a)  13  C.  B.  N.  S.  447. 
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Brett  and  Holker,  in  support  of  the  rule. — In  the        1868. 

case  of  a  sale  of  specific  goods,  where  neither  the  vendor        j^jJJw 

nor  the  purchaser  has  the  opportunity  of  seeing  them,         ^^^^ 

or  knows  the  quality  or  condition  of  the  goods,  and 

they  are  not  sold  for  a  particular  purpose  declared  at 

the  time,  there  is  no  implied  warranty  of  their  quality  or 

condition,  hut  only  that  they  answer  the  description  in 

the  contract  and  are  saleable  in  the  market  under  the 

denomination  mentioned  in  it.     [They  cited  Gardiner 

V.  Gray  (a),  per  Lord  EUenborough^  Parkinson  v.  Lee{b\ 

and  Stuart  r.  WiUeins  {c)  there  cited,  Gray  v.  Cox  (rf), 

Chanter  v.  Hopkins  (e),  Ollivant  v.  Bayley  (/),  Burnby 

▼.  BoM{y),  Nichd  v.    Godts{h),  Emmerton   v.  Mia- 

tteiM(t).    In  2  Kent  Comm.  479-480,  note  (a),  6th  ed., 

660-1,  note  (a),  10th  ed.,  after  referring  to  "the  new 

English  doctrine,  which  raises,  on  a  fair  sale  of  an  article 

of  goods  or  merchandise,  the  implied  warranty  that  it  is 

vierchantabk,  or  ^t  for  the  purpose  intended/^  and  to 

some  American  cases,  as  going  quite  as  far  at  least  as 

^7  of  the  English  cases,  and  trenching  deeply  upon  the 

plain  maxim  of   the  common  law  caveat  emptor,  the 

flqtlioradds,  "I  cannot  but  think  that  the  old  rule^ 

and  the  old  decisions,  .    •   .  were  the  safest  and  wisest 

goides ;  and  that  the  new  doctrine  carried  to  this  extent, 

will  lead  to  much  difficulty  and  vexatious  litigation  in 

mercantile  business.^'     [Blackburn  J.     The  majority 

of  the  American  decisions    have    gone  farther  even 

than  the  English,    His  Lordship  referred  to  Sedgwick 

(a)  4  Camp,  144,  145.  (t)  2  East  314. 

((?)  1  Doug.  18.  (rf)  4  A  #  a  108. 

(«)  4  iJf.  cf  r.  399.  (/)  6  Q.  J5.  288. 

<7)  16  Jlf  #  fV,  644.  (A)  10  Exch.  191. 

(i)7  H:i  N,  586. 
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1868.  on  Damages,  p.  883,  note  1,  4th  ed.]  The  Mercan- 
joHKs  tile  Law  Amendment  Act,  Scotland,  1856,  19  &  20 
Just.  ^*^^*  ^'  ^^'  *•  ^'^  which  assimilates  the  law  of 
Scotland  to  the  law  of  England,  assumes  that  there 
are  only  two  warranties  in  the  law  of  England ;  first, 
in  the  case  of  the  sale  of  a  specific  article ;  secondly, 
where  goods  are  sold  for  a  particular  purpose.  [Black- 
burn J.  The  statement  in  sect  5  is  what  a  Scotch 
lawyer  who  drew  the  Act  supposed  to  be  the  law  of 
England^l  At  any  rate  the  ruling  of  the  learned  Judge 
leaves  the  matter  too  much  at  large.  [He  also  cited 
Roux  V.  Salvador,  in  error  (a).] 

Cur.  adv.  vuU, 

Mellor  J.  now  delivered  the  judgment  of  the  Court. 
(After  stating  the  facts  proved  at  the  trial  and  the 
direction  of  the  learned  Judge.) — We  think  that  if  the 
contract  had  the  efiect  which  the  direction  of  my  brother 
Blackburn  stated  it  to  have,  the  true  measure  of  the 
damages  was  given,  as  it  put  the  plaintiffs  in  the  position 
in  which  they  would  have  been  if  the  contract  had  been 
fulfilled,  but  we  took  time  to  consider  the  question  as 
to  what  the  contract  really  was,  which  is  no  doubt  one 
of  importance  and  difficulty. 

After  careful  consideration  we  are  of  opinion  that  the 
direction  was  substantially  correct 

On  the  argument  before  us  it  was  contended  that  the 
contract  was  performed  on  the  part  of  the  defendant  by 
the  shipping  at  Singapore  of  an  article  which  answered 
the  description  of  ^^  Manilla  hemp,''  although  at  that 
time  it  was  so  damaged  as  to  have  become  unmerchant- 
able.     It  was  said  that,  there  being  no  fraud  on  the 

(a)  3  Bing.  X  C.  206. 
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part  of  the  vendor  and  both  parties  being  equally  igno-        1863. 
rant   of  the   past  history  and  actual  condition  of  the        j^i^ 
article  contracted  for,  and  neither  of  them  having  had  the        j^^^^ 
opportunity  of  inspecting  it,  it  was  the  duty  of  the 
rendee  to  have  stipulated  for  a  merchantable  article  if 
that  was  what  he  intended  to  contract  for.     In  other 
words,  that  the   maxim  "caveat  emptor*'  applied  in 
sQch  a  case  in  the  same  way  as  on  a  sale  of  a  specific 
article  by  a  person  not  being  the  manufacturer  or 
producer,  even  though  the  defect  was  latent  and  not 
discoverable  upon  examination. 

We  are  of  opinion  that  there  is  a  great  distinction 
between  the  present  case  and  the  sale  of  goods  in  ease, 
which  the  buyer  may  inspect,  and  in  which  a  latent 
defect  may  exist  although  not  discoverable  on  inspec* 
tion. 

The  cases  which  bear  upon  this  subject  do  not  appear 
to  be  in  conflict  when  the  circumstances  of  each  are 
considered.   They  may,  we  think,  be  classified  as  follows. 
First.  Where  goods  are  in  esse  and  may  be  inspected 
by  the  buyer,  and  there  is  no  fraud  on  the  part  of  the 
seller,  the  maxim  caveat  emptor  applies,  even  though 
the  defect  which  exists  in  them  is  latent  and  not  dis- 
coverable on  examination,  at  least  where  the  seller  is 
neither  the  grower  nor  the  manufacturer;  Parkinson 
▼.  Lee  (a).  The  buyer  in  such  a  case  has  the  opportunity 
of  exercising  his  judgment  upon  the  matter,  and  if  the 
result  of  the  inspection  be  unsatisfactory,  or  if  he  dis- 
trusts his  own  judgment,  he  may,  if  he  chooses,  require 
a  warranty.     In  such  a  case  it  is  not  an  implied  term  of 
the  contract  of  sale  that  the  goods  are  of  any  particular 
quality,  or  are  merchantable.    So  in  the  case  of  the  sale 
in  a  market  of  meat  which  the  buyer  had  inspected  but 

(a)  2  Eaet  314. 


▼. 
Just. 
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1868.  which  was  in  fact  diseased  and  unfit  for  food^  although 
j^jjjjjg  that  fact  was  not  apparent  on  examination^  and  the 
seller  was  not  aware  of  it^  it  was  held  that  there  was 
no  implied  warranty  that  it  was  fit  for  food,  and  that 
the  maxim  caveat  emptor  applied;  Emmerton  v.  Ma- 
tlietos  (a).  Secondly.  Where  there  is  a  sale  of  a  definite 
existing  chattel  specifically  described^  the  actual  con- 
dition of  which  is  capable  of  being  ascertained  by  either 
party^  there  is  no  implied  warranty;  Barr  v.  Gibson  [b). 
Thirdly.  Where  a  known  described  and  defined  article 
is  ordered  of  a  manufacturer^  although  it  is  stated  to  be 
required  by  the  purchaser  for  a  particular  purpose,  still 
if  the  known  described  and  defined  thing  be  actually 
supplied  there  is  no  warranty  that  it  shall  answer  the 
particular  purpose  intended  by  the  buyer;  Chanter  v. 
Hopkins  (c),  OlUvani  v,  Bayley  (d).  Fourthly.  Where  a 
manufacturer  or  a  dealer  contracts  to  supply  an  article 
which  he  manufactures  or  produces,  or  in  which  he 
deals,  to  be  applied  to  a  particular  purpose,  so  that  the 
buyer  necessarily  trusts  to  the  judgment  or  skill  of  the 
manufacturer  or  dealer,  there  is  in  that  case  an  implied 
term  or  warranty  that  it  shall  be  reasonably  fit  for  the 
purpose  to  which  it  is  to  be  applied ;  Jones  v.  Bright  (e), 
Brown  v.  Edgington  {/).  In  such  a  case  the  buyer 
trusts  to  the  manufacturer  or  dealer,  and  relies  upon 
his  judgment  and  not  upon  his  own.  Fifthly.  Where 
a  manufacturer  undertakes  to  supply  goods  manufactured 
by  himself,  or  in  which  he  deals,  but  which  the  vendee 
has  not  had  the  opportunity  of  inspecting,  it  is  an 
implied  term  in  the  contract  that  he  shall  supply  a 

(a)  7  Jy.  #  M  586.  (b)  SM.fW,  390.  399. 

(c)  ^M.j-W,  399.  {d)  6  Q,  B.  288. 

(0  5  Bing,  633.  (/)  2  J»f.  #  G?.  279. 
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ibis  doctrine  has  been  held  to  apply  to  the  sale  by  Joxn 
the  builder  of  an  existing  barge  which  was  afloat  but  j^„^ 
not  completely  rigged  and  furnished  j  there,  inasmuch 
as  the  buyer  had  only  seen  it  when  built  and  not  during 
the  course  of  the  building,  he  was  considered  as  having 
relied  on  the  judgment  and  skill  of  the  builder  that  the 
bai^e  was  reasonably  fit  for  use  j  Shepherd  r.  Pybus  (&). 
If  therefore  it  must  be  taken  as  established  that  on  the 
sale  of  goods  by  a  manufacturer  or  dealer  to  be  applied 
to  a  particular  purpose  it  is  a  term  in  the  contract  that 
they  shall  reasonably  answer  that  purpose,  and  that  on 
the  sale  of  an  article  by  a  manufacturer  to  a  vendee 
who  has  not  had  the  opportunity  of  inspecting  it  during 
the  manufacture  it  shall  be  reasonably  fit  for  use  or 
shall  be  merchantable  as  the  case  may  be,  it  is  diffi- 
cult to  understand  trhy  a  similar  term  is  not  to  be 
implied  on  a  sale  by  a  merchant  to  a  merchant  or  dealer 
who  has  had  no  opportunity  of  inspection.  Accordingly, 
in  the  case  of  Bigge  y.  Parkinson^  in  error  (c),  upon  a 
cotitract  to  supply  provisions  and  stores  to  a  ship 
guaranteed  to  pass  the  survey  of  the  East  India  Com- 
pany's officers,  it  was  held  by  the  Court  of  Exchequer 
Chamber  that  there  was  an  implied  term  in  the  contract 
that  the  stores  should  be  reasonably  fit  for  the  purpose 
for  which  they  were  to  be  supplied^  notwithstanding 
that  the  vendor  had  specially  contracted  that  they 
should  pass  the  survey  of  the  East  India  Company's 
officers. 

We  are  aware  of  no  case  in  which  the  maxim  caveat 
emptor   has  been  applied   where  there  had   been  no 

(a)  4  Camp.  169;  8.  C  6  Taunt,  108. 

(6)  ZM.fG.  868.  (c)  7  ff.  i  N,  955. 961. 
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opportunity  of  inspection  or  where  that  opportunity  had 
"  not  been  wwved.  The  case  of  Gardiner  v.  Gray  (a)  jqipeaiB 
strongly  in  point  to  the  present ;  the  contract  was  for  the 
sale  of  twelve  bales  of  waste  silk  imported  from  the 
Continent,  and  before  it  was  landed  samplee  were  shewn 
to  the  plaintiff's  agent,  and  the  bargain  was  then  made 
bnt  without  reference  to  the  sample.  It  was  purchased 
in  London  and  seat  to  Manchester,  and  on  its  arrival  there 
was  found  to  be  of  a  qualitr  not  saleable  nnder  the 
denomination  of  "  waste  silk."  Lord  EUenborouffh 
expressed  his  opinion,  p.  146,  "That  nnder  such  <ar- 
cumBtances,  the  purchaser  had  a  right  to  expect  a  sale- 
able article  answering  the  description  in  the  contract. 
Without  any  particular  warranty,  this  is  an  implied 
term  in  every  such  contract  Where  there  is  no  oppor- 
tunity to  inspect  the  commodity,  the  maxim  of  caveat 
emptor  does  not  apply." 

In  general,  on  the  sale  of  goods  by  a  particular 
description,  whether  the  vendee  is  able  to  inspect  them 
or  not,  it  is  an  implied  term  of  the  contract  that  they 
shall  reasonably  answer  such  description,  and  if  they 
do  not  it  is  unnecessary  to  put  any  other  question  to 
the  jury :  thus,  in  fFiekr  v.  Scki/izzi  {b),  and  in  JoiUng 
T.  Kingiford  (c),  the  substantial  question  put  to  the  jury 
was,  did  the  goods  dehvered  reasonably  answer  the 
description  in  the  contract,  and,  the  answer  of  the  jury 
being  that  they  did  not,  that  answer  sufficed  to  deter- 
mine each  case.  In  the  first  of  these  cases,  there  was 
no  opportunity  to  inspect,  id  the  second  there  was.  So 
in  the  case  of  Nichol  v.  Godtt  (d),  where  the  contract  was 
for  the  sale  of  foreign  refined  rape  oil  warranted  only 

(n)  4  Camp.  144.  (S)  17  C.  B.  619. 

(r)  13  C.  S.  N.  S.  447.  (iJ)  10  KwA.  191. 
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equal  to  sample,  it  was  held,  in  an  action  for  not  accept-        1868. 

ing  the  article  tendered,  that  it  was  necessary  for  the  j^jii^ 
vendor  to  establish  that  it  was  not  only  equal  to  the  j^* 
sample  as  to  quality,  but  that  it  was  in  fact  such  an 
article  as  answered  the  description  of  foreign  refined 
rape  oiL  In  Wieler  y.  SchiKzzi  (a),  in  which  there  was 
no  opportunity  to  inspect,  and  no  express  stipulation  as 
to  quality,  it  would  have  been  necessary,  had  the  finding 
of  the  jury  affirmed  that  the  article  delivered  did  in  fact 
answer  the  description  of  Calcutta  linseed,  to  determine 
whether  the  Judge  ought  not  to  have  put  the  further 
question  whether  it  was  reasonably  merchantable.  It 
certainly  was  not  determined  that  such  question  would 
have  been  wrong,  though  perhaps  the  words  *'  tale  quale" 
in  that  contract  might  have  the  eflPect  of  excluding  any 
such  warranty,  and  Willes  J.,  in  his  judgment,  said, 
p.  624,  that  the  purchaser  in  that  case  ^'  had  a  right  to 

*  expect,  not  a  perfect  article,  but  an  article  which  would 
be  saleable  in  the  market  as  Calcutta  linseed.'^ 

It  appears  to  us  that  in  every  contract  to  supply  goods 
of  a  specified  description  which  the  buyer  has  no  oppor- 
tunity to  inspect  the  goods  must  not  only  in  fact  answer 
the  specific  description,  but  must  also  be  saleable  or 
merchantable  under  that  description.  In  the  words  of 
Lord  Ellenbcroughy  in  Gardiner  v.  Gray  (6),  "  without 
any  particular  warranty  this  is  an  implied  term  in  every 
such  contract.^'  In  the  present  case  the  question 
appears  to  be,  was  the  article  as  shipped  at  Singapore 
merchantable  or  saleable  in  the  market  under  the  descrip* 
tion  of  MemiUa  hemp?  My  brother  Blackburn  appears  to 
have  divided  the  question  into  two,  viz.,  was  the  article 
in  fact  Manilla  hemp?  Secondly,  was  it  merchantable  ? 
The  precise  mode  of  submitting  the  question  is  not 

(«)  17  a  K  619.  (h)  4  Camp.  144, 145. 
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1868.        material  provided  the  substantial  direction  was  correct^ 

JoBBs        ^  "vre  think  it  was. 

jj^^  The  counsel  for  the  defendant  relied  upon  a  case 

of  Turner  v.  Mucklow  (a),  tried  before  me  in  the 
year  1862,  at  Liverpool.  In  that  case  the  plaintiffs 
were  calico  printers,  and  had  contracted  to  sell  to 
the  defendant,  who  was  a  dry  salter  and  dye  extract 
manufacturer,  a  boat  load  of  spent  madder.  The 
defendant  not  finding  the  spent  madder  supplied 
suitable  for  his  purpose  repudiated  the  contract,  and 
refused  to  pay  for  it  It  appeared  that  the  plaintiffs  in 
their  trade  as  calico  printers  used  lai^  quantities  of 
madder  root,  having  extracted  from  which  the  finer 
colouring  matter  by  chemical  processes  they  placed  the 
refuse  or  spent  madder  in  a  large  heap  in  their  yard. 
They  occasionally  used  portions  of  it,  and  by  the  appli- 
cation of  other  chemical  processes,  extracted  firom  it  a 
colouring  matter  called  garancine,  but  they  did  not 
manufacture  spent  madder  for  sale.  On  a  previous 
occasion  they  had  sold  to  the  defendant,  who  was  a 
manufacturer  of  garancine,  a  small  quantity  of  spent 
madder  from  their  accumulation,  and  on  the  occasion 
in  question  the  defendant  by  letter  bargained  with  the 
plaintiffs  for  a  quantity  of  their  spent  madder,  which 
he  did  not  inspect  before  delivery,  and  upon  a  por- 
tion of  it  being  used  by  him  for  the  purpose  of 
manufacturing  garancine  it  turned  out  that  the  garan- 
cine produced  by  it  was  of  very  inferior  quality  and 
unmarketable.  The  jury  were  directed  that  if  the 
article  supplied  fairly  and  reasonably  answered  the 
description  of  ''spent  madder''  there  was  no  implied 
warranty  that  it  was  of  any  particular  quality  or  fitness 
for  any  particular  use,  and  upon  that  direction  the  jury 

(a)  8  Jur.  N.  S.  870;  6  Z.  T.  N.  8,  690. 
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found  a  verdict  for  the  plaintiffs.     Upon  the  argument^        1868. 
on  a  rule  which  was  obtained  for  a  new  trial  on  the        jjj„„ 
ground  of  misdirection^  the  Court  of  Exchequer  held         jjj^ 
the  direction   to  be   right,    Martin  B.    declaring   his 
opinion  to  be,  8  Jur.  N.  S.  871,  **  that  no  direction  was 
ever  more  correct/'    In  that  case  it  is  to  be  observed 
that  the  defendant  had  the  opportunity,  if  he  had  chosen 
to  avail  himself  of  it,  to  inspect  the  heap  of  spent 
madder;  he  knew  that  it  was  the  refuse  madder  after 
it  had  gone  through  the  plaintifis'  processes,  and  that 
it  was  not  manufactured  for  sale.     These  circumstances 
entirely  distinguish  that  case  from  the  present. 

The  counsel  for  the  defendant  also  relied  upon  stat. 
19  &  20  Vict  c.  60.  «.  6.  as  a  sort  of  implied  legislative 
declaration  of  the  law  of  England  upon  that  subject  in 
favour  of  his  argument,  but  upon  examining  the  section 
referred  to  it  does  not  appear  to  bear  out  that  view,  for 
all  that  it  declares  is  that  a  seller  of  goods  without  know- 
ledge that  they  are  defective  or  of  bad  quality  shall  not 
be  held  to  have  warranted  their  quality  or  sufficiency. 

It  has  already  appeared  that  there  is  not  in  general, 
on  the  sale  of  goods  in  England  to  be  supplied,  an 
implied  warranty  that  they  shall  be  of  any  particular 
quality  or  sufficient  for  any  particular  purpose,  but 
merely  that  they  shall  be  merchantable  goods  of  the 
description  bargained  for.  The  present  case  depends  on 
the  distinction  between  a  sale  of  particular  articles  and 
a  contract  to  supply  articles  of  a  particular  kind. 

The  authority  of  Chancellor  KctU  (a)  was  also  appealed 
to,  but  as  the  American  cases  which  he  cites  are  generally 
adverse  to  his  opinion  it  can  at  most  be  said  that  the 
opinion  of  an  eminent  writer  is  opposed  to  the  authority 
of  the  cases  which  he  cites. 

(a)  2  Kent  Comm.  479-480,  note  (a),  6th  ed. ;  660-1,  note  (rt),  10th  od. 
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1868.  I^  appears  to  us  in  the  result  of  this  case  that  the 

"J^^       maxim  of  caveat  emptor  cannot  apply,  and  that  it  must 
^'  be  assumed  that  the  buyer  and  seller  both  contemplated 

a  dealing  in  an  article  which  was  merchantable.  The 
buyer  bought  for  the  purposes  of  sale,  and  the  seller 
could  not,  on  any  other  supposition  than  that  the  article 
was  merchantable,  have  found  a  customer  for  his  goods, 
and  the  buyer  must  be  taken  to  have  trusted  to  the 
judgment,  knowledge  and  information  of  the  seller,  as 
it  is  clear  that  he  could  exercise  no  judgment  of  his 
own  j  and  this  appears  to  us  to  be  at  the  root  of  the 
doctrine  of  implied  warranty,  and  that  in  this  view  it 
makes  no  difference  whetlier  the  sale  is  of  goods  specially 
appropriated  to  a  particular  contract  or  to  goods  pur- 
chased as  answering  a  particular  description. 

It  was  contended  further  by  the  defendant's  counsel  that 
the  shippers  at  Singapore  were  the  persons  who  selected 
the  goods  in  question,  and  that  the  defendant  who  merely 
sold  them  to  arrive  were  as  little  aware  of  their  true 
condition,  when  shipped,  as  the  plainti£fs,  but  it  is  clear 

m 

that  the  defendant,  if  not  directly  connected  with  the 
shippers  as  their  correspondents,  must  at  least  have 
purchased  from  them,  and  had  a  remedy  against  them 
for  not  supplying  an  article  reasonably  merchantable. 
The  remarks  of  Cochbum  C.  J.  during  the  argument  in 
Bigge  v.  Parkinson  (a),  which,  though  not  in  terms 
repeated  by  him  in  delivering  the  judgment  of  the 
Court  of  Exchequer  Chamber  are  really  involved  in 
it,  are  very  closely  in  point  here. 

We  are  therefore  of  opinion  that  the  direction  of 
Blackburn  J.  was  right,  and  that  this  rule  must  be 
discharged. 

Rule  discharged. 

(a)  7  H,  i'  A'.  955.  969. 
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1868. 


IN  THE  EXCHEQUER  CHAMBER. 


FiTZPATRiCK  against  Bourne.  [Monday, 

^  May  llth.1 


incurred  by  the  inspectors  for  the  benefit  of  the  estate,  including  the  "i?/^*l  'loo 

costs  of  an  execution  creditor,  in  consideration  of  the  execution  being  j^^j  ^r  *•       ' 

withdrawn.    Held  by  the  Queen's  Bench,  and  af&rmed  by  the  Exch.  Ch.,  ^ectorshiv 

that  the  deed  was  valid  on  the  grounds  Subseouent 

1.  That  the  inspectors  had  an  equitable  lien  for  those  costs  on  the  deed^ 
bankrupt's  estate.  arrangement 

2.  That  payment  of  a  doubtful  claim  is  not  ultra  vires,  or  alien  to  Costg^f  /i^J 
the  payment  of  the  debts  of  the  debtor  and  his  release  therefrom,  and  ^jf^^    ^  ^ 
the  winding  np  of  his  estate.  EquitabU  lim. 

Payment  of 

A  CnON  on  bills  of   exchange.     Plea.   A  deed  of  doubtful  claim. 
arrangement  and  assignment  to  a  trustee  for  the 
benefit  of   creditors  under  the  192nd  section  of  The 
Bankruptcy  Act,  1861,  24  &  25  Vict  c.  134 

The  replication  set  out  the  deed,  mentioned  in  the  plea, 
made  on  the  14th  January ,  1867>  between  the  defend- 
ant of  the  first  part,  J,  BewUy  of  the  second  part,  and 
the  creditors  of  the  defendant  of  the  third  part,  by 
which :  after  reciting  that  by  an  indenture  dated  the  2nd 
December^  1865,  and  made  between  the  defendant  of 
the  first  part,  the  creditors  of  the  defendant  of  the 
second  part,  and  C.  M.  Brawtiy  Af.  Barton  and  J.  Preston 
of  the  third  part,  the  parties  thereto  of  the  second  part 
thereby  granted  to  the  defendant  during  three  months 
from  the  execution  thereof  licence  to  carry  on  his  trade 
or  business  of  a  coal  proprietor,  and  to  work  the  mines 
or  colliery  therein  mentioned,  and  to  sell  the  coals  or 
minerals  therein  produced,  under  the  direction  or  control 
of  C.  M.  Broumy  M,  Barton  and  J,  Preston^  thereinafter 
called  the  inspectors,  and  the  defendant  covenanted  with 
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1868.  the  inspectors  that  he  would  execute  and  do  all  such 
FmpATBioK  assurances  and  things  as  in  the  judgment  of  the  inspec- 
BouBMjB.  ^^^  should  be  necessary  for  the  purpose  of  raising 
money  upon  the  security  of  the  colliery  for  the 
purpose  of  carrying  on  and  working  the  same^  and 
would  divide  the  money  to  arise  from  the  sale  of 
the  coal  and  the  money  to  be  raised  by  the  inspectors 
in  the  way  therein  indicated  rateably  among  the  cre- 
ditors^ and  that  it  was  agreed  that  the  inspectors 
might  brings  prosecute  or  discontinue  or  compromise 
any  action^  suit  or  other  proceeding  concerning  the 
estate,  and  might  retain  out  of  the  estate  all  costs^ 
charges  and  expenses  in  anywise  relating  thereto,  and 
that  the  inspectors  might  sell  the  coal  so  produced  from 
the  colliery,  and  that  it  should  be  lawful  for  the  inspec- 
tors to  raise  any  sum  by  way  of  mortgage  of  the  col- 
liery, and  that  all  money  obtained  by  the  inspectors 
from  the  working  of  the  colliery  or  by  way  of  mortgage 
should  be  applied  in  the  first  place  in  payment  of  the 
costs  of  the  indenture  in  recital,  and  all  costs  incidental  to 
the  arrangement  with  the  creditors  and  to  the  prepara- 
tion, execution  and  registration  of  the  same  indenture 
and  of  and  incidental  to  the  carrying  out  of  the  trusts 
and  provisions  thereof,  including  the  costs,  charges  and 
expenses  and  loss  of  time  incurred  in  the  carrying  on  of 
the  business  and  in  raising  money  as  aforesaid,  and  in 
the  next  place  in  paying  to  the  defendant  such  remune- 
ration as  the  inspectors  might  think  fit,  and  in  the  third 
place  in  paying  rateably  all  the  creditors  the  respective 
amounts  owing  to  them  by  the  defendant ;  and  further 
reciting  that  the  indenture  of  the  2nd  December,  1865, 
was  executed  by  a  majority  in  number  representing 
three-fourths  in  value  of  the  creditors  of  the  defendant. 
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and  was  duly  registered  under  the  193rd  section  of  The  1S68. 
Bankruptcy  Act,  1861 ;  that  since  the  date  of  the  fiizpatrick 
recited  deed  various  meetings  of  the  creditors  had  taken  boJrhb. 
place  and  divers  attempts  been  made  by  the  inspectors 
and  by  the  defendant  with  the  sanction  of  the  inspectors 
to  sell  the  colliery  and  to  raise  money  on  the  security  of 
the  same,  all  which  attempts  proved  abortive  in  conse- 
quence of  the  lessor  of  the  mines  refusing  to  consent  to 
an  assignment  of  the  same,  although  he  was  made  aware 
that  a  larger  price  had  been  offered;  that  various 
expenses  were  incurred  with  the  sanction  of  the  inspec- 
tors in  carrying  out  the  trusts  and  provisions  of  that 
indenture,  and  also  in  defending  certain  proceedings 
instituted  by  the  lessor  of  the  collieries  to  recover 
possession  of  the  same,  and  in  advising  with  counsel  as 
to  the  rights  of  the  lessor  and  the  expediency  of  apply- 
ing to  Chancery  for  relief,  and  in  defending  certain 
actions  brought  by  creditors  of  the  defendant  after  the 
deed  had  been  registered,  and  in  working  the  collieries 
by  the  inspectors;  that  The  London  Joint  Stock 
Discount  Company  issued  an  execution  against  the 
defendant  under  which  the  sheriff  seized;  that  the 
inspectors  agreed  to  pay  the  costs  of  the  Discount 
Company  and  the  costs  of  the  sheriff  in  considera- 
tion of  the  execution  being  withdrawn,  as  a  levying 
of  execution  by  the  sheriff  would  have  caused  the 
forfeiture  of  the  collieries;  that  the  costs  were  ad- 
vanced accordingly,  and  had  not  been  repaid  to  the 
person  advancing  them;  that  the  costs,  charges  and 
expenses  thereinbefore  recited  to  have  been  incurred 
by  the  inspectors  or  with  their  sanction  were  incurred 
for  the  benefit  of  the  estate  of  the  defendant;  and  that 
at  a  meeting  of  the  creditors  of  the  defendant  it  was 
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1868.       resolved  that  his  estate  and  effects  should  be  assigned 
Fjtspatbick  to  a  trustee  to  be  appomted  and  administered  for  the 
BouBMB.      benefit  of  the  creditors,  and  that  in  consideration  of 
such  assignment  he  should  be  released  from  the  debts 
due  to  his  creditors  and  his  estate  wound  up  under  a 
deed  of  arrangement :  It  was  witnessed  that  the  defend- 
ant assigned  to  J.  Bewley  all  his  real  and  personal  estate 
upon  trust  to  call  in,  collect  and  receiye  the  same,  and 
to  sell  and  convert  into  money  the  saleable  parts  thereof, 
with  power  to  postpone  the  sale  of  any  part  and  to  lease 
the  unsold  part.  And  it  was  thereby  agreed  and  declared 
that  the  trustee  should  stand  possessed  of  the  money  to 
arise  from  such  calling  in  and  collection,  receipt,  leasing 
and  sale  after  payment  thereout  of  all  costs  and  expenses 
of  and  incidental  to  such  calling  in,  receipt,  leasing  and 
sale :  Upon  trust  thereout  after  payment  of  the  costs  of 
the  arrangement  of  1865  and  of  the  registered  deed,  and 
all  costs,  charges  and  expenses  thereinbefore  recited  or 
referred  to  as  having  been  incurred  by  the  inspectors  or 
with  their  sanction  for  the  benefit  of  the  estate  of  the 
defendant,  and  the  costs  of  and  incidental  to  those 
presents  and  the  registration  of  the  same,  and  incidental 
to  the  arranging  terms  of  compromise  with  the  lessor  of 
the  collieries,  and   also  the  usual  costs,  charges  and 
disbursements  of  J,  Bewley  and  his  clerks  or  assistants 
for  the  services  which  he  might  render  and  perform 
on  account  of  the  estate  or  for  or  with  reference  to 
the  realization  and   collection  of  the  assets;  and  to 
pay  the  residue  in  or  towards  payment  rateably  and 
without  preference  or  priority  of  the  debts  now  due 
from  the  defendant  to  all  the  creditors.     The  deed  con- 
tained among  others  the  following  clause : — *'  And  it  is 
hereby  farther  agreed  and  declared  that  it  shall  and 
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may  be  lawful  for  the  said  trustee  or  the  trustees  or       2868. 

trustee  for  the  time  being  to  give  time  for  the  payment  YmPAmoK 
of  any  debt  or  debts  owing  to  the  said  T.  R.  Bourne,  and  bouehe 
to  accept  payment  thereof  by  instalments^  composition 
or  otherwise,  and  to  abandon  any  debt  or  debts  which 
he  the  said  trustee  or  the  trustees  or  trustee  for  the 
time  being  shall  consider  bad.  And  also  to  make  such 
arrangements  as  he  or  they  may  think  expedient  with 
any  creditor  or  other  person  holding  any  portion  of  the 
ei(tate  and  effects  of  the  said  T.  R.  Bourne  by  way  of 
mortgage,  pledge  or  lien,  in  order  to  redeem  or  discharge 
such  pledge  or  lien  or  to  release  the  equity  of  redemp- 
lion  thereof.  And  also  in  case  of  any  dispute  with  any 
person  or  persons  whomsoever,  being  a  debtor  or  debtors 
or  creditor  or  creditors  of  the  said  T.  R.  Bourne,  it 
shall  be  lawful  for  the  said  J.  Bewley  or  the  trustees  or 
trustee  for  the  time  being  hereof  at  his  or  their  discre- 
tion to  adjust  or  settle  the  amount  of  all  or  any  such 
claims,  demands  or  damages  in  such  manner  as  to  him 
or  them  shall  seem  most  advantageous,  or  if  need  be  to 
refer  the  same  to  arbitration  or  to  have  the  amount  of 
such  damage  assessed  in  due  course  of  law.''  The  deed 
also  contained  a  release  of  the  defendant  by  his  creditors, 
and  a  clause  that  if  there  was  anything  in  those  presents 
not  authorized  by  the  provisions  of  The  Bankruptcy 
Act,  1861,  such  unauthorized  thing  should  be  obliga- 
tory only  on  those  persons  who  should  have  executed  or 
assented  to  those  presents.  Also  a  declaration  that 
those  presents  were  intended  to  be  a  trust  deed  for 
the  benefit  of  all  the  creditors  of  the  defendant 
within  the  meaning  of  the  provisions  of  the  192nd 
section  of  The  BankruptcyAct,  1861 ;  and  that  it  should 
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1868.  be  lawful  for  J.  Betoley,  his  executon,  administratpn  or 
FiTKPATRioK  assigns,  at  the  expense  of  the  trust  estatei  to  take,  adopt 
BovBiTR.  ^^^  defend  all  such  measures  and  proceedings  as  he 
or  they  might  be  advised  in  order  to  give  effect  to 
those  presents  and  to  establish  the  validity  thereof  as 
such  trust  deed.  The  replication  then  set  out  the 
deed  of  the  2nd  December,  1865,  in  part  recited  in 
the  deed  of  the  14th  January,  1867,  and  made 
between  the  defendant  of  the  first  part,  the  credi- 
tors of  the  defendant  of  the  second  part,  and  G.?/. 
Bourne,  M.  Barton  and  J.  Pre$tan  of  the  third  part, 
by  which ;  after  reciting  that  by  two  indentures  dated 
the  13th  June,  1868,  and  made  between  E.  Cardwell 
of  the  one  part  and  the  defendant  of  the  other  part, 
certain  mines  and  hereditaments  were  demised  by  J?. 
Cardwell  unto  the  defendant,  his  executors,  administra- 
tors and  assigns;  during  a  term  of  sixty  years  firom 
the  1st  January,  1863,  at  the  rent  therein  reserved  and 
subject  to  a  proviso  that  in  case  the  lessee  should  be- 
come bankrupt  or  compound  his  debts  or  assign  his 
estate  for  the  benefit  of  his  creditors,  or  if  proceedings 
should  issue  against  him  whereby  any  part  of  the  mines 
should  be  taken  in  execution,  and  the  amount  for  which 
such  mines  were  taken  in  execution  should  not  be  paid 
within  twenty-eight  days  after  seizure  thereof,  it  should 
be  lawful  for  E.  CardweU  to  re-enter  into  the  demised 
mines  and  premises  and  immediately  thereupon  the 
lease  should  determine ;  and  that  the  lessee  covenanted 
that  he  would  not  at  any  time  during  the  term  (save  and 
except  for  the  purpose  of  admitting  a  partner  or  part- 
ners or  for  the  purpose  of  a  security  or  securities  for  a 
loan  of  money  for  the  use  of  the  colliery)  assign  over 
or  otherwise  part  with  the  possession  of  the  mines  and 
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premises,  or  any  part  thereof^  without  the  licence  or  I868. 
consent  in  writing  of  E.  CardweUy  his  heirs  or  assigns ;  fitspatriok 
and  that  the  defendant  had  during  the  last  two  years  bournv. 
been  engaged  in  opening  up  the  mines  of  coal  comprised 
in  those  indentures,  and  in  the  course  of  his  operations 
had  become  indebted  to  the  parties  thereto  of  the  second 
part  in  divers  sums  of  money  which  he  was  unable  to 
pay  in  full  at  that  time  but  expected  to  be  able  to  do  so 
in  the  course  of  three  calendar  months;  and  that  at  a 
meeting  of  the  creditors,  held  on  the  18th  Naoemher, 
1865,  it  was  resolved  that  the  colliery  should  be  carried 
on  by  him  for  three  months  under  the  inspection  of 
G.  M,  Bourne^  M.  Barton  and  J,  Preitan ;  and  that  power 
should  be  given  to  the  inspectors,  if  necessary,  and  so 
far  as  could  lawfully  be  done,  to  raise  fands  for  the  pur« 
pose  of  carrying  on  the  colliery :  It  was  witnessed  that 
in  consideration  of  the  premises  the  parties  thereto  of 
the  second  part  did  grant  unto  the  defendant  during 
three  months  from  the  date  of  his  execution  of  those 
presents  licence  to  carry  on  his  trade  or  business  of  a 
coal  proprietor  and  work  the  mines  or  colliery,  and  to 
sell  the  coals  and  minerals  thereby  produced,  under  the 
direction,  inspection  and  control  of  G.  M.  Bourne^  M. 
BarUm  and  /•  Preston^  thereinafter  called  the  inspectors ; 
and  did  agree  with  the  defendant  that  if  any  of  the  ere- 
ditors  respectivdy  should  during  the  continuance  of  the 
licence,  either  in  law,  equity  or  bankruptcy  or  otherwise, 
arrest,  imprison,  sue  or  proceed  against  him  or  his  estate  or 
effects  for  or  on  account  of  any  debt  or  demand  from  or 
upon  him  those  presents  might  be  pleaded  in  bar  to  all 
actions,  suits  or  proceedings  in  respect  thereof  with  the 
same  effect  as  an  order  of  discharge  under  an  adjudication 
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1868.        of  bankruptcy  in  case  he  had  been  made  a  bankrupt. 
FiTspAT&ioK   Proviso  forrevocationof  the  licence  in  case  there  should 
BouRNK       ^®  *"^y  wilful  violation  of  the  directions  of  the  inspec- 
tors in  breach  of  the  covenants  on  the  part  of  the 
defendant.    Covenant  by  T.  R.  Bourne  with  the  inspec- 
tors to  render  to  the  inspectors  an  account  of  the  colliery 
and  keep  books  of  account  open  to  their  inspection,  and 
under  the  inspection  and  control  of  the  inspectors  to 
the  best  of  his  skill  and  ability  manage  and  carry  on 
the  trade  or  business  of  a  coal  proprietor  and  work  the 
colliery  and  sell  the  coals  and  minerals  obtained  by  such 
working ;  and  that  he  would  not  by  proceedings  in  bank- 
ruptcy or  otherwise  during  the  next  three  months  with- 
draw himself  or  his  estate  from  the  engagements  in 
those  presents  contained,  &c. ;  and  would  execute  and  do 
all  such  assurances  as  in  the  judgment  of  the  inspectors 
should  be  necessary  for  the  purpose  of  raising  money 
upon  the  security  of  the  colliery  for  the  purpose  of  car- 
rying on  and  working  the  same.  It  was  also  witnessed 
that  in  consideration  of  the  premises  all  the  parties 
thereto,  for  themselves  and  their  respective  partners, 
did  covenant  and  agree,  **  1.  That  the  estate  of  the  said 
T.  R.  Bourne  shall  be  administered  as  in  bankruptcy. 
2.  That  the  said  T.  R.  Bourne  shall  carry  on  the  business 
of  the  said  colliery  under  the  joint  direction  of  the  said 
inspectors,  but  the  said  inspectors  shall  not  give  any 
direction  or  interfere  in  the  business  unless  they  are 
unanimous  in  such  direction  or  interference.  3.  T]^at  the 
said  inspectors  may  employ  and  discharge  any  solicitors, 
agents,  miners,  workmen,  clerks  and  other  persons  they 
may  consider  necessary  for  administration  of  the  said 
estate  and  at  such  rQ.muneration  or  wages  as  the  said 
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inspectors   may  think  proper.    4.  The  said  inspectors        1868. 
may  bring,  prosecute  or  discontinue  or  compromise  any    Fitzpatkick 
action,  suit  or  other  proceeding  concerning  the  said       Boubkk. 
estate,  and  may  retain  or  require  payment  out  of  the 
said  estate  of  all  costs/ charges  and  expenses  in  anywise 
relating  thereto,  and  the  said  inspectors  may  give  to  the 
said  T.  E.  Bourne  any  remuneration  they  may  consider 
him  entitled  to  for  his  services  in  working  the  said 
estate.    5.  That  the  said   inspectors  may  seU  the  coal 
produced  from  the  said  colliery  and  give  time  for  pay- 
ment by  instalments  or  otherwise  and  either  with  or 
without  security.    6.  That  it  shall  be  lawful  for  the  said 
inspectors  to  raise  any  sum  by  way  of  mortgage  of  the 
same.    7.  That  all  money  obtained  by  the  said  inspec- 
tors from  the  working  of  the  said  colliery  or  by  way  of 
mortgage  shall  be  applied  in  the  first  pUce  to  payment 
of  the  costs  of  these  presents  and  all  costs  incidental  to 
the  arrangement  with  the  creditors  and  to  the  prepara* 
tion,  execution  and  registration  of  these  presents  and  of 
and  incidental  to  the  carrying  out  the  trusts  and  pro- 
visions of  these  presents,  including  the  costs,  charges 
and  expenses  and  for  loss  of  time  incurred  in  the  carry- 
ing on  the  said  business  and  in  raising  money  as  afore- 
said, and  in  the  second  place  in  paying  to  the  said  T,  R. 
Bourne  such  remuneration  as  the  said  inspectors  may 
think  fit  for  his  services  in  carrying  on  the  said  business 
and  realizing  the  said  coals,  and  in  the  third  place  in 
paying  rateably  all  the  creditors  the  respective  amounts 
owing  to  them  by  the  said  T,  R.  Bourne  without  prefe- 
rence or  priority  at  such  time  or  times  and  in  such  man- 
ner as  the  said  inspectors  shall  determine,  and  the 
surplus  if  any  shall  be  refunded  and  paid  over  to  the 
said  T.  R»  Bourne,     8.  That  nothing  herein  contained 
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1868.  >h&U  prejudice  or  affect  the  rights  or  remedies  of  the 
FinpATRicK  ^^  creditors  against  any  person  other  than  the  said 
Bourns  ^*  ^  Bourne.  9.  That  in  case  the  money  to  be  raised 
or  obtained  by  the  said  inspectors  from  the  working  of 
the  said  mine  or  by  way  of  mx>rtgage  shall  be  insuffi- 
cient to  defray  the  costs^  charges  and  expenses  incurred 
in  the  discharge  of  the  trusts  of  these  presents  the 
deficiency  shall  be  borne  by  such  of  the  said  creditors  as 
shall  accept  these  presents  rateably  in  proportion  to  the 
amounts  of  their  respective  debts."  And  T.  R,  Bourne 
thereby  gave  power  to  the  inspectors  in  his  name  to  sue 
for,  recover,  receive  and  give  valid  receipts  for  all  debts 
due  and  owing  to  him.  "  And  it  is  hereby  declared  by 
all  parties  to  these  presents  that  the  said  inspectors,  or 
any  of  them^  may  compound  for  such  debts  or  debt  or 
accept  security  for  their  payment  or  give  time  for  such 
payment  or  refer  the  said  debts  to  arbitration.  And  it 
is  hereby  declared  that  it  is  intended  that  this  deed  shall 
be  registered  under  the  193rd  section  of  The  Bankruptcy 
Act,  1861.  Provided  always  that  if  at  the  end  of  three 
months  from  the  execution  of  these  presents  any  of  the 
ssid  creditors  shall  not  be  paid  20«.  in  the  pound,  then, 
subject  to  any  mortgage  which  may  have  been  made  by 
virtue  hereof,  the  position  of  the  unpaid  oreditora  shall  not 
in  any  way  be  prejudiced  or  affiscted  by  executing  these 
presents.''  Averment.  That  the  deed  of  the  \Aii\iJanuary, 
1867,  was  executed  by  the  defendant  more  than  three 
months  after  the  date  of  the  execution  by  the  defendant 
of  the  deed  of  the  2nd  December^  1866,  and  that  divere 
of  the  costs,  charges  and  expenses  in  the  deed  of  the  1 4th 
January f  1867,  recited  to  have  been  incurred  were  in- 
curred, and  the  advances  and  payments  therein  recited 
to  have  been  made  were  made,  after  the  expiration  of 
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three  months  after  the  date  of  the  execution  by  the        18G8. 
defendant  of  the  deed  of  the  2nd  December^  1866^  and    Fitspatbick 
the  same  were  respectiirely  unpaid  at  the  time  of  the      bouub. 
execution  by  the  defendant  of  the  deed  of  the  14th 
January,  1867. 

Demurrer,  and  joinder. 

The   case  was  argued  and  decided  in  the  Queen's  W^dnudmi, 

F^^rtMny  12tlL 

Bench  at  the  sittings  in  banc  after  HRary  Term,  Feb- 
ruary 12« 

QicoiJi  {A.  Peel  with  him),  for  the  defendant.— The 
deed  of  the  14th  January,  1867,  set  out  in  the  replica- 
tion^ is  a  valid  composition  deed  under  The  Bankruptcy 
Act,  1861,  24  &  25  Vict.  c.  184.  e.  192.,  though  it  pro- 
vides for  the  payment  in  /ull  of  the  costs  of  the  arrange-  * 
ment  under  the  deed  of  the  2nd  December,  1865,  and  of 
the  expenses  of  carrying  dn  the  colliery  under  inspection. 
Those  expenses  were  incurred  for  the  benefit  of  the 
estate  and  are  in  the  nature  of  salvage,  and  it  is 
reasonable  that  the  trustees  under  the  second  deed 
should  take  subject  to  the  expenses  incurred  for  pre- 
serving the  estate.  [Luah  J.  The  inspectors  having 
paid  those  expenses  were  creditors  for  the  amount.] 
But  they  could  not  have  sued  for  them.  Moreover,  under 
the  first  deed  they  had  an  equitable  mortgage  or  lien  on 
all  the  property  of  the  debtor  for  those  expenses,  as  that 
deed  gave  them  power  to  raise  money  on  mortgage  of 
the  colliery  for  payment  of  the  costs  incident  to  the 
deed,  including  the  expenses  of  canying  on  the  colliery. 
The  deed  in  Sirich  v.  De  Mattos  {a)  contained  a  clause 
(5),  p.  83,  empowering  the  inspectors  to  require  the 
debtor  to  obtain  advances  by  way  of  mortgage  or  pledge 

(<i)  3H.i  C.  22. 
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1868.  of  any  part  of  his  estate  for  the  purposes  of  the  deed ; 
FiTspATBioK  ^^^  ^^^  liability  for  these  expenses  may  have  been  in- 
BpuMx.  cu"^d  within  three  months  after  the  execution  of  the 
deed  during  which  the  licence  was  to  continue ;  but  the 
power  of  the  defendant  to  carry  on  the  colliery  under  the 
inspectors  was  not  necessarily  determined  at  the  end  of 
that  time.  Further^  it  does  not  appear  that  there  was  any 
new  creditor  between  the  execution  of  the  first  and  second 
deeds.  In  Ex  parte  SomerviUef  in  re  Tresidder(a)^  there 
bad  been  an  abortive  deed^  and  Lord  Cranworth  held  that  a 
second  deed^  which  directed  the  payment  of  the  costs  of 
the  first  as  well  as  of  the  second^  was  valid.  [i?2acA. 
burn  J.  He  rather  puts  it  on  the  ground  that  de 
minimis  non  curat  sequitas.]  In  Spitzer  v.  Cheffers  {b) 
a  deed  of  arrangement  under  ^tat  12  &  18  Vict  c.  106. 
9.  224.  contained  a  provision  enabling  the  trustees  to 
pay  the  costs  in  or  about  the  negotiations  and  prepara- 
tions for  the  arrangement,  or  any  other  negotiations,  pre- 
parations, or  matters  in  reference  to  the  winding  up  of  the 
estate  of  the  debtor.  Erie  C.  J.  said,  p.  716,  ^*  This,  it  is 
said,  may  relate  to  former  abortive  attempts  at  winding 
up  the  affairs  of  the  debtor  wholly  disconnected  with 
the  present  arrangement.  But,  construing  the  language 
of  the  deed  ut  res  magis  valeat  quam  pereat,  it  means 
costs  and  expenses  incidental  to  the  winding  up  the 
estate  in  connection  with  this  present  arrangement.  If 
the  preparations  referred  to  eventuated  in  this  deed,  I 
think  the  trustees  may  well  call  that  a  preparation  for 
the  winding  up.''  In  Strick  v.  De  Mattas  {c)  there  was 
a  clau4|v  (9)  which  provided  for  payment  of  the  ex- 
pences  incurred  in  or  relating  to  the  suspension  of  pay- 

(a)  36  L.  J.  BanJc.  1 ;  L.BA  Chanc.  App.  21. 

{h)  14  a  B,  N.  S.  686.  (r)  3  H.  j-  C,  22,  35. 


XXXI.   VICTORIA.  169 

ment  and  of  the  deed  and  carrying  the  same  into  effect,        1868. 
and  the  Courts  in  answer  to  the  objection  that  under    fitzpatbiox 
that  clause  large  sums  might  be  expended^  said^  p.  57,       BoraiiB. 
"The  question    must  be  dealt  with  practically.    We 
know  that,  whether  by  payment  before  the  deed  or 
otherwise,  such  sums  as  these  are  really  paid  out  of  the 
debtor's  estate, — the  expenses  of  his  bankruptcy  would 
be  if  he  were  bankrupt;  and  as  to  any  extravagant  or 
unreasonable  payments,  their  being  made  and  sanctioned 
by  the  inspectors  would  be  a  breach  of  trust  which 
would  be  restrained  either  by  their  disallowance  or  by 
their  prevention.     On  this  question  SpUzer  v.  Chaffers  (a) 
is  in  point.'' 

Joseph  Dixon,  for  the  plaintiff. — The  operation  of  the 
deed  of  the  2nd  December,  1865,  was  limited  to  three 
months  from  its  execution  by  the  defendant,  during 
which  the  defendant  was  allowed  to  carry  on  the 
colliery  under  the  direction  of  the  inspectors,  and  the 
charge  if  any  created  by  it  in  favour  of  costs  and 
expenses  extended  only  to  such  as  were  incurred  during 
that  time.  Any  subsequently  incurred  became  ordin|u*y 
unsecured  debts  due  from  the  defendant,  and  the 
deed  of  the  14th  January,  1867,  gives  priority  to 
those  debts  over  the  other  debts  of  the  defendant, 
which  renders  it  void.  At  any  rate  the  deed  of  the 
2nd  December,  1865,  could  not  establish  a  lien  as 
against  involuntary  creditors  after  that  time.  If  it  is 
only  doubtful  whether  a  claim  can  be  enforced  a  clause 
authorising  the  compromise  of  a  doubtful  claim  makes 
an  unequal  distribution  of  the  effects  comprised  in  the 

(a)  14  C.  B.  N.  S.  686. 
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1S66.        deed  among  the  creditors.    In  Thompum  v.  Knight  {a) 

FiTiPiTBicK  ^  clause  empowering  ttie  truBteen  to  pny  those  creditors 
BoDus.  *^*  amount  of  whose  composition  did  not  exceed  10/.  in 
one  sum  at  snch  time  as  they  should  think  fit  was  held 
to  imder  the  deed  iuralid  as  not  placing  the  creditors  on 
an  equal  footing.  The  deed  of  the  14th  Januaty,  1867, 
empowers  the  inspectors  to  make  arrangemetits  with 
creditors  holding  aay  portion  of  the  estate  of  the  debtor 
hy  way  of  mortgage,  pledge,  or  lien.  [BlaehAum  J. 
The  clause  is  confined  to  redeeming  the  estate  or  goods 
actually  in  pledge.]  The  costs  of  paying  out  the  sheriff 
were  not  incurred  on  the  responsibility  of  the  iuspectors 
but  of  the  defendant ;  and  the  person  who  advanced 
those  costs  is  a  creditor  for  their  amount.  [Quoin. 
The  deed  in  Strick  v.  De  MaUot  {b)  and  in  Woodt  t. 
De  Mattot  (c)  contained  a  clause  authorising  arrange- 
ments or  adjustments  with  creditors.]  [He  also  cited 
Coktv.  Turner,  in  error  {d).']  In  Ex  parU  SomtrviUe, 
re  Trendder  (c)  the  two  deeds  were  parts  of  the  same 
transaction. 

Quain  was  not  called  upon  to  reply. 

Blackburn  J.  I  think  there  is  no  real  objection  to 
the  deed  of  the  14th  Januart/,  1867.  The  replication 
sets  out  both  the  deeds.  By  the  first,  made  on  the  2nd 
December,  1865,  it  having  been  resolved  by  the  creditors 
of  the  defendant  that  the  business  should  be  carried 

(n)  aa  L.  J.  Exek.  30;  L.  B.  3  Exek.  42. 

(A)  3H.4C.22.W.  (e)  3a^C.fl87. 

(d)  B.^B.3a6. 

(f)  35  L.  J.  Bank.  \;  L.R.I  Chaac.  Jpp.  21 
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on  by  him  for  three  months  under  inspectorship  for  the  1S6S. 
benefit  of  the  creditors,  they  granted  to  him  during  YmvAndoK 
three  months  firom  the  date  of  the  deed  licence  to  carry  bouuib. 
on  his  trade  or  business  of  a  coal  proprietor,  and  to 
work  the  mines  or  colliery  and  to  sell  the  coals  or 
minerals  under  the  direction  of  the  inspectors,  and  the 
defendant  covenanted  with  the  inspectors  that  he 
would  to  the  best  of  his  skill  and  ability  manage 
and  cany  on  the  trade  and  work  the  colUery,  and  eze* 
cute  all  such  assurances  as  in  the  judgment  of  the 
inspectors  should  be  necessary  for  the  purpose  of  raising 
money  upon  the  seciuity  of  the  colliery  for  carrying  on 
and  working  the  same.  The  eflfect  of  this  is  that  the 
creditors  bind  themselves  and  the  defendant  also  binds 
himself  absolutely  for  three  months;  but  there  is 
nothing  in  the  deed  to  express  their  meaning  that  at  the 
end  of  the  three  months  the  business  should  necessarily 
stop,  nor  would  that  be  reasonably  within  their  con- 
templation. At  the  end  of  the  three  months  they  might 
consider  and  determine  what  should  be  done;  and  the 
deed  reserves  to  the  creditors  and  to  the  debtor  their 
powers  and  rights  then  to  withdraw  from  the  arrange- 
roent.  But  it  does  not  appear  that  any  one  intervened  ; 
the  business  was  in  fact  carried  on  under  the  inspectors 
beyond  the  three  months,  and  costs  were  incurred  in  so 
carrying  it  on.  I  am  inclined  to  think  that  the  clause  in 
that  deed  providing  for  the  payment  of  the  costs  of  those 
presents  and  all  costs  incidental  to  carrying  out  the  trusts 
thereof,  and  enabling  the  inspectors  to  retain  or  require  "" 
payment  of  them  out  of  the  estate,  makes  these  expenses, 
though  incurred  after  three  months  from  the  date  of 
the  deed,  an  equitable  charge  on  the  estate,  so  that  the 
inspectors  would  in  equity  have  a  lien  on  the  property.  But 
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1868.  it  is  not  necessary  to  decide  this  point ;  for  it  appears 
FiTZPATRioK  ^™  the  recital  of  these  clauses  in  the  subsequent  deed 
BouRNB  *^**  *^®  creditors  thought  so.  Then  the  second  deed  of 
the  14th  January,  1867^  is  impugned  on  one  ground  only, 
viz.^  that  the  first  trust  for  payment  in  full  of ''  all  costs^ 
charges  and  expenses  thereinbeforere  cited  or  referred  to 
as  having  been  incurred  by  the  inspectors  or  with  their 
sanction  for  the  benefit  of  the  estate'' — that  is,  the  costs 
incidental  to  the  carrying  out  the  trusts  of  the  deed  of 
1865 — is  a  preference  which  vitiates  the  deed.  If  the 
inspectors  had  an  equitable  lien  on  the  property  for  those 
costs  the  trust  would  be  only  doing  what  the  creditors  were 
bound  to  do  independently  of  any  agreement  by  them  to 
that  effect.  But  if  it  was  making  a  present  to  the 
inspectors  of  those  costs^  it  would  be  beyond  their 
powers.  There  is  however  an  intermediate  case: 
if  there  was  plausible  ground  for  the  inspectors  think- 
ing that  they  had  a  lien  which  they  might  enforce  in 
equity,  the  creditors  might  reasonably  agree  amongst 
themselves  not  to  throw  good  money  after  bad,  and, 
in  order  to  prevent  a  suit  in  equity  with  the  probability 
of  being  defeated  in  it,  might  resolve  to  settle  the 
matter  by  paying  all  those  costs  in  full.  I  think 
that  the  payment  of  a  doubtful  claim  is  not  aliea 
to  the  payment  of  the  debts  of  the  debtor  and  his  re- 
lease therefrom  and  the  winding  up  of  his  estate  within 
Stat  24  &  25  Vict.  c.  134.  s.  192.,  and  that  the  Legis- 
lature have  given  the  majority  of  the  creditors  a  right 
to  settle  such  a  claim.  Therefore  this  clause  is  not 
ultra  vires. 

Lush  J.     I  am  of  opinion  that  the  provision  for 
making  the  costs  and  expenses  incurred  under  the  deed 
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of  the  2nd  December ^  1865,  a  first  charge  does  not  in-  1868. 
validate  the  deed  of  the  14th  January ^  1867,  as  the  fitepatriok 
terms  of  the  first  deed  created  an  equitable  lien  on  the  ^  V^ 
estate  of  the  defendant  for  them.  I  also  agree  with  my 
brother  Blackburn  that  if  they  did  not  they  at  least 
gave  the  inspectors  a  plausible  ground  for  asserting  that 
they  had  a  lien  on  the  estate  for  the  expenses  incurred 
in  carrying  on  the  business  of  the  colliery,  and  conse- 
quently justified  the  creditors  in  paying  them  off.  It  is 
contended  that  the  second  deed  cannot  have  effect  for 
two  reasons :  first,  because  the  powers  of  the  inspectors 
under  the  first  deed  came  to  an  end  at  the  expiration  of 
three  months  from  its  date;  and  it  appears  from  the 
recital  in  the  second  deed  that  a  considerable  portion  of 
the  costs  and  expenses  of  carrying  on  the  colliery  must 
have  been  incurred  after  that  tim&  But  that  is  not  the 
construction  which  I  put  upon  that  deed.  As  my  brother 
Blackburn  says,  it  binds  all  parties  to  carry  on  the 
business  of  the  colliery  for  three  months;  after  that 
time  if  profits  were  not  realised  so  as  to  pay  20s. 
in  the  pound  they  were  free,  and  stood  with  relation 
to  each  other  as  they  were  before.  That  does  not 
incapacitate  them  fix)m  going  on  after  three  months. 
And  I  think  it  was  competent  for  the  creditors  to  bind 
themselves  that  if  the  colliery  was  carried  on  after  that 
time  the  inspectors  should  be  indemnified  out  of  the 
estate  as  if  the  expenses  had  been  incurred  within  the 
three  months.  The  second  objection  is,  that  it  does 
not  appear  that  all  the  charges  were  incurred  on  the 
responsibility  of  the  inspectors;  but  the  contrary, 
because  a  part  of  them  were  in  respect  of  paying 
out  the  sheriff  by  a  sum  borrowed  from  some  other 
person.     That  however  only  removes  the  equity  one 
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1868.        step  Airther ;   for  the  person  who  advanced  the  money 

Fn«PATRicc   intended,  and  it  was  the  intention  of  the  inspectors,  that 

BouRXB      ^®  should  be  indemnified   out  of  the  corpus  of  the 

estate,  and  therefore  the  creditors  were  justified   in 

« 

making  provision  for  paying  off  that  sum  before  the 
assets  were  distributed. 

Our  judgment  therefore  will  be  for  the  defendant. 

Judgment  for  the  defendant. 


The  plaintiff  having  brought  error  on  this  judgment, 
the  ease  was  argued  on  the  11th  May;  before  Kbllt 
C.  B.,  Btles,  Keating  and  Smith  JJ.,  B&jlmwsll, 
Channell  and  Pioott  BB. 

Gray  {Joseph  Dixon  with  him),  for  the  plaintiff,  cited 
Redpath  v.  Wigg  (a). 

Quain  {A.  Fed  with  him),  was  not  heard. 

The  Court  unanimously  affirmed  the  judgment, 
Channell  B.  referring  to  Ex  parte  TomHmon.  In  re 
Boyce  (A). 

Judgment  affirmed. 

(a)  AH.fC,  432. 
(b)S2kQ,F.iJ,7ib. 
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1868. 


IN  THE  EXCHEQUER  CHAMBER.         Tuuday, 

February  4t]i. 

Wood  against  BoosBTand  another,  Copynght 

Acts, 


6  #  6  Vici. 


2.  In  ngutering  the  pianoforte  eoore  of  an  opera  pnrauant  to  stat.    i^'^t  .^^^ 
7&8  Vict^e.  12.  *.  6.,  ft  ia  not  coireet  to  ineert  as  the  anthor  of  it  f!S^ 
the  name  of  the  compoeer  of  the  opem.  PianfMe 

score  of  opera. 

A  PPE  AL  from  the  deciBion  of  the  Court  of  Queen's 
Bench  diachar^g  a  rule  to  set  aside  a  nonsuit  and 
enter  the  verdict  for  the  plaintiff.     See  7  ^.  ^  S.  869. 

The  case  was  argued,  on  February  3,  4,  before  Kbllt 
C.  B.,  WiLLEs,  KsATi>'G  and  Smith  JJ.  and  Bramwell 
and  Channsll  BB.,  and  judgment  given  on  the  latter 
day. 

Pany  Serjt.  (Patcketi  and  Popham  Pike  with  him),  for 
the  plaintiff. — One  of  the  grounds  of  nonsuit  was  that,  the 
opera  having  been  composed  by  Otto  Nicolai  and  the  piano 
score  having  been  arranged  by  Brisskr  after  Nicolaf» 
death,  the  piano  score  ought  in  accordance  with  the 
requirements  of  stat  5  &  6  Vict.  c.  45.  and  7  &  8  Vict 
c  12.  to  have  been  registered  in  the  name  of  Brisskr  as 
author  or  composer,  and  not  in  the  name  otNicolau  But 
Brisskr  was  not  the  author  of  the  pianoforte  score  either 
in  &ct  or  law.  No  evidence  of  experts  was  given  at  the 
trial  to  shew  what  the  pianoforte  score  is,  but  it  is  not  to 
be  confounded  with  an  arrangement  for  the  pianoforte. 
It  is  a  transcript  of  the  whole  opera :  every  note  in  the 
vocal  part  is  Nicolafs^  and  Nicolai  is  the  author  of  every 
air  and  melody  played  on  the  piano  ,*   Brisskr  has  only 
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1868.        made  the  airs  and  melodies  which  are  the  essence  of  the 
^ooD        music  of  the  opera  capable  of   being  played  on  the 
BoosBT.       piano-     What  he  has  done  for  Bote  jr  Bock,  the  pro- 
prietors of  the  opera^  is  analogous  to  what  Hatton  did, 
who  was  employed  by  Kean  to  compose  the  music  for  the 
representation  of  Shakespeare's  play  of  Much  Ado  About 
Nothing  on  the  stage,  and  in  Hatton  v.  Kean  (a)  it  was 
held  that  the  defendant  was  the  author  and  designer  of  the 
entire  dramatic  representation  or  entertainment,  includ- 
ing the  music  composed  by  the  plaintiff,  within  stat  3  &  4 
^  4.  c.  15.  «.  2.,  extended  to  musical  compositions  by 
stat.  5  &  6  Vict  c.  45.  s.  20.  Brissler  could  not  have  made 
the  pianoforte  arrangement  without  the  consent  of  the 
proprietors  of  the  opera ;  lyAlmaine  y;  Boosey  (6).  How 
can  a  pirate  be  the  author  of  a  work  within  the  Copy- 
right Acts?   In  lyAlmaine  v.  Boosey  Lord  Abinger said, 
p.  802,  '*  The  original  air  requires  the  aid  of  genius  for 
its  constniction,  but  a  mere  mechanic  in  music  can 
make  the  adaptation  or  accompaniment."    On  the  other 
hand  an  advanced  proficient  in  music  can  play  the  airs 
and  melodies  of  an  opera  on  the  piano  from  the  opera 
score.  Before  stat.  8  &  4  ^.  4.  c.  15.  the  adaptation  of 
a  tragedy  for  dramatic  representation  was  not  actionable ; 
Murray  v.  EUuton  (c).      [He  also  cited  Reade  v.  Con» 
quest  (d)  and  Tinsley  v.  Lacy  (e).] 

Kelly  C.  B.    We  will  not  trouble  you  to  argue  the 
other  points,  as  we  consider  this  objection  fatal 

Coleridge  {Robertan  Blaine  with  him),  for  the  defend* 
ants,  was  not  called  upon. 

(a)  7  a  B,  N.  8.  268.  (*)  1  K  #  C.  Exck,  288. 

(c)  bB.^A,  667.  (rf)  9  C,  B,  N,  8.  756. 

(«)  1  JK  #  AT.  747.  • 
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Kelly  C.  B.    I  must  express  xnj  regret  that  we  feel        1868. 
it  our  duty  to  affirm  the  judgment  of  the  Court  of  Queen's        wood 
Bench,  for  the  merits  of  the  case  are  with  the  plaintiff.       Booskt. 
He  is  the  proprietor  of  this  musical  composition ;  but  it 
is  not  roistered  properly  in  respect  of  the  name  of  the 
author  or  composer,  even  if  it  be  so  in  respect  of  the  name 
of  the  work  itself.    The  case  is  simply  this :  Nicolai  was 
the  author  of  an  opera  DieLustigen  fVeiber  von  Wind$ar, 
which  was  represented  and  probably  published  in  March, 
1849;  he  died  two  months  after  that  period,  and  nearly 
two  years  afterwards  his  representatives,  Bote  and  Bock, 
who  had  become  the  proprietors  of  the  opera,  employed 
Brisskr,  and  I  have  no  doubt  paid  him,  to  adapt  the 
music  of  the  opera  to  the  pianoforte ;  and  he  accord- 
ingly became  the  author  of  the  work  in  question. 

The  question  is,  whether  this  action  is  maintainable. 

And  that  depends  on  whether  the  plaintiff,  who  claims 

as  the  assignee  of  Bote  and  Bock,  has  shewn  himself  to 

be  the  proprietor  of  the  work  in  conformity  with  the 

provisions  of  the  International  Copyright  Act,  7  &  8 

Vict.  c.  12.     The  work  was  assigned  to  him,  and  it  wa« 

necessary  that  in  compliance  with  sect.  6  he  should 

«^te  the  following  particulars  in  the  Register  Book  of 

tiie  Stationers'  Company :  the  title  of  the  book ;  the 

name  and  place  of  abode  of  the  author  or  composer; 

the  Dame  and  place  of  abode  of  the  proprietor  of  the 

copyright ;  and  the  time  and  place  of  first  publication. 

On  looking  at  a  copy  of  the  entry  of  October  4,  1851,  we 

find  under  the  heading  "  Title  of  book"  '*  Die  Lustigen 

^eiber  von  Windsor,  Komische  Oper,  composed  by  Otto 

Jficolai.    Pianoforte  score."     If  that  means  the  entire 

opera  itself,  it  is  not  the  work  for  the  piracy  of  which 

this  action  is  brought ;  but  if  it  means  the  pianoforte 

VOL.   IX.  N  13.    &   8. 
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18G8.  score  or  arrangement  for  the  pianoforte  of  the  opera  it 
Wood  18  correctly  described.  In  the  third  column^  in  which  the 
Bo«>BKT.  name  and  place  of  abode  of  the  author  or  composer  is 
entered,  the  author  or  composer  of  the  work  is  described 
as  Otto  Nicolai,  who  died  two  years  before  the  pianoforte 
score  was  brought  into  existence,  the  entry  of  the  time  of 
first  publication  being  the  1st  September^  1851.  And  the 
question  is,  whether  this  arrangement  and  the  opera  as 
originally  composed  are  really  one  and  the  same  work ;  not 
whether  the  arrangement  is  a  piracy  of  the  original  work. 
With  reference  to  the  judgment  of  Lord  Abinger  in 
lyAlmaine  y.  Boosey  (a)  I  have  no  hesitation  in  saying 
that  if  Brissler  had  published  this  arrangement  for  the 
pianoforte  during  Nicolafs  life  without  his  authority,  or 
since  his  death  without  the  authority  of  his  representatives 
Bote  and  Bech,  he  would  have  pirated  the  work,  and 
Nicolai  or  his  representatives  might  have  maintained  an 
action  for  the  infringement  of  the  copyright  against 
him.  But  still  the  work  of  Brissler  may  be  a  new  and 
substantive  work  and  the  subject  of  copyright  in  this 
country.  What  then  is  the  nature  of  Brissler^^  work? 
The  arrangement  for  the  pianoforte  and  the  original 
score  are  essentially  different.  The  opera  is  composed  and 
published  in  score  for  about  twenty  instruments,  each  line 
of  what  is  called  the  entire  score  containing  the  music  for 
one  instrument.  The  arrangement  for  the  pianoforte  has 
portions  which  are  identically  those  in  the  opera,  and 
there  may  be  a  piracy  of  part  of  an  air  or  opera  as  well 
as  of  the  whole,  as  in  lyAlmaine  v.  Boosey  (a).  But 
the  part  for  the  piano,  which  is  the  pianoforte  accom- 
paniment in  the  two  lower  lines  of  the  music,  is  indepen- 
dent of  the  melody  in  the  upper  line  for  the  voice.  No 
doubt  the  notes  which  form  the  melody  will  be  found 

(a)  1  I'.  #  C.  Exck.  Eq,  288. 
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somewhere  in  the  score,  but  the  notea  of  the  pianoforte  1868. 
aooompaniment  may  not.  The  accompaniment  is  a  yi^oov 
work  of  greater  or  less  skilL  In  some  cases  the  work  booset 
of  adaptation  is  little  more  than  mechanical  and  what 
any  one  acquainted  with  the  science  of  music  might  be 
able  to  do  without  difficulty.  On  the  other  hand  it 
may  be  and  often  is,  as  in  the  case  of  the  six  operas  of 
Mozart  by  Mazzinghi  of  which  my  brother  BramweU 
has  reminded  me,  a  work  of  great  skill,  I  can  hardly 
say  genius.  And  if  after  the  copyright  in  the  original 
opera  has  expired  a  person  composes  an  adaptation  of 
that  opera  to  the  pianoforte,  he  is  as  much  entitled  to 
the  copyright  in  it  as  the  composer  of  the  opera,  and 
another  person  who  pirated  that  arrangement  would  be 
liable  to  an  action.  That  is  an  infallible  test  to  shew 
that  an  original  opera  and  the  arrangement  of  it  for  the 
pianoforte  are  different  works.  It  is  clear  also  that 
there  may  be  different  arrangements  each  of  which  is  a 
new  and  substantive  work,  and  one  might  be  a  piracy 
of  the  other.  In  point  of  fact  an  adaptation  or  arrange- 
ment for  the  pianoforte  of  the  music  of  an  opera  is  a 
new  and  separate  work.  The  result  is  that  the  name  of 
the  author  or  composer  of  the  pianoforte  score  is  not 
properly  stated. 

WiLLBS  J.  concurred. 

B&AMWSLL  B.  I  also  am  of  opinion  that  the  judg* 
ment  must  be  affirmed.  The  plaintiff's  title  is  not  that 
of  assignee  of  the  copyright  in  the  opera.  That  is  not 
and  could  not  be  claimed,  because  it  was  not  registered 
within  twelve  months  after  the  first  publication.  He 
claims  as  proprietor  of  the  pianoforte  score  of  the  opera, 

N  2 
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1868.        and  his  title  is  under  the  entry  of  the  4th  October^  1851, 
yfQQjy        which  is  a  registry  not  of  the  opera  but  of  the  piaiio- 

BooBBY       ^'^^^  score  as  it  is  called. 

Now,  an  opera  is  written  for  voices  and  different 
instruments.  In  this  pianoforte  score  the  part  for  the 
voices  is  identically  preserved.  Such  a  score  would  be 
an  infringement  of  the  copyright  in  the  opera.  But  in 
the  adaptation  of  the  music  of  the  opera  to  the  piano- 
forte the  composer  preserves  the  harmonies  and,  as  far 
as  he  can,  the  notes  and  the  effect  of  the  original,  but 
he  cannot  produce  upon  the  pianoforte  everything  that 
the  author  wrote.  It  is  a  physical  impossibility  that 
fingers  could  play  upon  a  pianoforte  all  the  notes  in  the 
orchestral  score.  Judgment  and  choice  are  required  in 
the  composer.  For  example,  in  a  tremolando,  where 
the  violins  play  the  same  notes  backwards  and  forwards 
continually,  which  cannot  be  done  on  the  pianoforte, 
the  substitute  is  that  an  octave  is  played  with  the  thumb 
and  finger.  Also  there  are  prolonged  notes  in  the  one 
and  not  in  the  other ;  as  the  score  of  the  opera  is  written 
for  several  instruments,  which  cannot  all  be  represented 
on  the  piano,  the  arranger  puts  in  an  octave  below  on 
the  piano  to  give  as  far  as  possible  the  same  effect.  It 
is  clear  therefore  that  what  the  person  who  arranges  for 
the  pianoforte  does  is  something  different  from  what 
the  original  composer  has  done.  It  is  a  very  common 
expression  to  say^  such  a  piece  is  well  or  ill  arranged, 
— this  is  a  difficult  or  an  easy  arrangement.  The 
German  arrangements  are  more  difficult  than  th&  English , 
because  the  German  composer,  with  laborious  conscien- 
tiousness, endeavours  to  put  into  the  arrangement  every 
note  which  the  composer  has  put  into  the  score,  whereas 
the  English  composer  endeavours  to  make  the  arrrange- 
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judgment  and  taste  are  required  on  the  part  of  the        wood 
arranger  for  the  pianoforte.     And  if  a  person  should       booset. 
compose  an  opera  without  being  able  to  play  on  the 
pianoforte  he  could  not  himself  arrange  it  for  the  piano- 
forte.   The  person  who  arranges  for  the  pianoforte  must 
have  a  knowledge  of  the  instrument :  and  it  would  be  a 
bad  arrangement  if  the  passages  did  not  lie  well  to  the 
hand  of   the  performer.     If  therefore  instead  of  this 
musical  composition  being  called  a  ''  pianoforte  score''  it 
had  been  called  '^  an  arrangement  for  the  pianoforte  and 
voices/'  it  would  have  been  manifest  that  Nicolai  was 
not  the  author  but  JBrisskr  was.     It  might  indeed  be 
prudent  to  state  that  Nicolai  was  the  author  of  the  opera 
and  that  Briuler  arranged  or  adapted  it  to  the  piano- 
forte. 

It  has  been  said  that  there  is  nothing  original  on  the 
part  of  the  person  who  makes  the  arrangement  It  is 
true  that  he  neither  invents  the  tune  nor  the  harmony, 
but  there  is  invention  or  rather  composition  in  the 
arrangement  of  which  he  is  the  author.  If  another 
person  arranged  this  opera  for  the  pianoforte,  or  even  if 
Bmskr  himself  arranged  it  over  again,  he  would  do  it 
differently,  for  there  is  no  rule  by  which  it  is  to  be  done 
in  a  particular  way.  It  is  clear  therefore  that  there  is 
something  in  the  nature  of  authorship  in  Brisskr,  and 
consequently,  his  name  not  having  been  stated  in  the 
r^ter  as  the  author,  the  plaintiff  has  not  a  copyright 
of  the  pianoforte  score,  and  consequently  cannot  com- 
plain of  this  infringement. 

Channell  B.,  Keating  and  Smith  JJ.  concurred. 

Judgment  affirmed. 
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Saturday, 
February  1st, 

Action /or 
non-delivery 
ofaoods, 
J)uay  by 
request  of 
vendor, 
Damagee. 
Statute  of 
Fraudj', 
29  Car.  2. 
c,  3.  *.  17. 


Ogle  against  Earl  Vane. 

By  bought  and  sold  notes  signed  by  brokers  acting  both  for  the 
plaintiff  and  the  defendant,  the  last  of  which  vas  dated  April  25th,  the 
plaintiff  bought  of  the  defendant  500  tons  of  iron,  the  delivery  to  extend 
over  three  months.  None  of  the  iron  was  deliyered  by  the  25th  July, 
A  correspondence  ensued  between  the  brokers  and  the  defendant's  agent 
until  February  following,  from  which  a  jury  might  properly  come  to  the 
condusion  tluit  the  plaint^  waited  for  the  deliyeiy  of  the  iron  at  the 
rec^uest  of  the  defendant ;  he  then  went  into  the  market  and  bought,  the 
pnce  of  iron  being  hieher  than  at  the  end  of  July.  Held  that,  as  the 
plaintiff  had  not  lx>und  himself  to  wait,  there  was  no  alteration  of  the 
contract  within  the  Statute  of  Frauds,  29  Car.  2.  e.  3.  e.  17.,  and  there- 
fore in  an  action  for  breach  of  contract  he  might  recoyer  from  the 
defendant  the  difference  between  the  contract  price  of  the  iron  and  the 
market  price  in  February. 

A  PPEAL  againat  the  decision  of  the  Queen's  Bench, 
reported^  vol.  7,  p.  855,  which  was  heard  before 
Kelly  C.  B.,  Willes,  Keating  and  Smith  JJ.,  and 
Channell  B. 


T.  Jones  (C  Crompton  with  him),  argued  for  the 
defendant,  citing  Brady  v.  Oastler  (a)  and  Nobk  v. 
Ward  on  appeal  (J). 

Holker^  for  the  plaintiff,  was  not  called  on. 

The  Court  unanimously  affirmed  the  decision. 

Judgment  affirmed. 


(a)  ZH.^C.  112.  (6)  36  L.  J.  Exeh.  91  \  L.B.2  Exeh.  135. 
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Martin's  Patent  Anchor  Company  (Limited)  Tuuday, 

against  Morton.  

Same  against  Hewitt.  c.  134. 

^  ,         Joint  Stock 

Coinpony, 
A  person  who  had  taken  shares  in  a  Company  incorporated  and  25  ^  26  Fiet, 
registered  under  The  Companies  Act»  1862,  25  &  26  Vict.  e.  89.,  became  «•  89. 
bankrupt   under   The  Bankruptcy  Act,   1861,  24  &  25  Vict.  c.  134.   CaUf. 
He  however  retained  his  shares,  the  assignees  not  haying  taken  them,  AttignceM, 
and  the  Company  was  subsequently  wound  up.    Held,  that  he  was  not 
discharged  mm.  Eability  to  calls  made  after  his  bankruptcy. 

^HESE  cases  were  tried  before  Blacibum  J.  at  the 
Surrey  Summer  Assizes,  1867.  Thej  were  actions 
brought  by  the  liquidators  of  a  Company  registered  and 
incorporated  under  The  Companies'  Act,  1862,  25  &  26 
Vict.  c.  89.  for  calls  on  shares  in  the  Company,  which 
was  being  wound  up  under  an  order  made  for  that 
purpose ;  to  which  the  only  plea  in  each  case  was  that 
after  the  cause  of  action  accrued  the  defendant  became 
bankrupt.  His  assignees  did  not  take  the  shares,  but 
the  bankrupt  continued  to  hold  them.  In  both  cases 
the  learned  Judge  directed  a  nonsuit  to  be  entered, 
with  leave  to  the  plaintiffs  to  move  to  enter  a  verdict 
on  the  ground  that  the  defendants  were  not  discharged 
from  liability  by  their  respective  bankruptcies. 

PhUbrick,  in  Michaelmas  Term,  having  obtained  rules 
accordingly,  the  cases  were  now  argued  and  decided. 

Brown  shewed   cause   in    the    fii^st  case. — It    may 
be  conceded  that  under  the  Acts  in  force  before  The 
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Haktin'8 

Patent 

Ahohor 

Company 

▼. 

MOBTOH. 

Same 

V. 

Hewitt. 


Bankruptcy  Act,  1861,  the  liability  to  these  calls  would 
not  be  discharged  by  bankruptcy ;  The  South  Staffordshire 
Railway  Company  v.  Burnside{a),  The  General  Discount 
Company  {Limited)  v.  Stokes(b).     A  new  state  of  the  law 
has  however  been  introduced  by  "  The  Bankruptcy  Act, 
1861,"  24  &  25  Vict.  c.  134.,  taken  in  connection  with 
*'The  Companies   Act,  1862,''    25  &  26   Vict.  c.  89. 
Sects.  150-154  of  the  former  Act  entitle  a  bankrupt  to 
be  discharged  from  various  debts  from  which  he  other- 
wise would  not  be  discharged.     Sect.  153  enacts  that 
''  If  any  bankrupt  shall  at  the  time  of  adjudication  be 
liable,  by   reason   of  any  contract  or  promise,  to  a 
demand  in  the  nature  of  damages  which  have  not  been 
and  cannot  be  otherwise  liquidated  or  ascertained,  it 
shall  be  lawful  for  the  Court  acting  in  prosecution  of 
such  bankruptcy  to  direct  such  damages  to  be  assessed 
by  a  jury,  either  before  itself  or  in  a  Court  of  law,  and 
to  give  all  necessary  directions  for  such  purpose ;  and 
the  amount  of  damage,  when  assessed,  shall  be  proveable 
as  if  a  debt  due  at  the  time  of  the  bankruptcy :  Provided 
that   in  case    all   necessary  parties  agree,  the   Court 
shall  have  power  to  assess  such  damages  without  the 
inter\'ention  of  a  jury  or  a  reference  to  a  Court  of  law.'* 
And,  by  sect.  154,  "  If  any  bankrupt  shall  at  the  time 
of  adjudication  be  liable  by  reason  of  any  contract  or 
promise  to  pay  premiums  upon  any  policy  of  insurance, 
or  any  other  sums  of  money,  whether  yearly  or  other- 
wise, or  to  repay  to  or  indemnify  any  person  against 
any  such  payments,  the  person  entitled  to  the  benefit 
of  such    contract  or  promise  may,  if   he    think  fit, 
apply  to  the  Court  to  set  a  value  upon  his  interest  under 
such    contract  or  promise,  and    the  Court  is  hereby 


('0  0  ruth.  129. 
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required  to  ascertain  the  value  thereof,  and  to  admit 
such  person  to  prove  the  amount  so  ascertained^  and  to 
receive  dividends  thereon." 

The  latter  Act,  25  &  26  Vict.  c.  89.,  provides  for  the 
effect  of  the  articles  of  association ;  sects.  7, 16,  38  :  and 
enacts  as  follows : — Sect  16.  The  articles  of  associa- 
tion when  registered  '*  shall  bind  the  Company  and  the 
members  thereof  to  the  same  extent  as  if  each  member  had 
subscribed  his  name  and  afi&xed  his  seal  thereto,  and  there 
were  in  such  articles  contained  a  covenant  on  the  part  of 
himself,  his  heirs,  executors,  and  administrators,  to  con- 
form to  all  the  regulations  contained  in  such  articles, 
subject  to  the  provisions  of  this  Act;  and  all  monies  pay- 
able by  any  member  to  the  Company,  in  pursuance  of  the 
conditions  and  regulations  of  the  Company,  or  any  of  such 
conditions  or  regulations,  shall  be  deemed  to  be  a  debt 
due  from  such  member  to  the  Company,  and  in  England 
aud  Ireland  to  be  in  the  nature  of  a  specialty  debt." 
Sect.  75,  "The  liability  of  any  person  to  contribute 
to  the  assets  of  a  Company  under  this  Act  in  the 
event  of  the  same  being  wound  up,  shall  be  deemed 
to  create  a  debt  (in  England  and  Ireland  of  the  nature 
of  a  specialty)  accruing  due  from  such  person  at  the 
time  when  his  liability  commenced,  but  payable  at  the 
time  or  respective  times  when  calls  are  made  as  herein- 
after mentioned  for  enforcing  such  liability ;  and  it  shall 
be  lawful  in  the  case  of  the  bankruptcy  of  any  con- 
tributory to  prove  against  his  estate  the  estimated  value 
of  his  liability  to  future  calls,  as  well  as  calls  already 
made."  Sect.  76.  "  If  any  contributory  dies  either  before 
or  after  he  has  been  placed  on  the  list  of  contributories 
hereinafter  mentioned,  his  personal  representatives, 
heirs,  and  devisees  shall  be  liable  in  a  due  course  of 
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administration  to  contribute  to  the  assets  of  the  Com- 
pany in  discharge  of  the  liability  of  such  deceased  con- 
tributory, and  such  personal  representatives,  heirs,  and 
devisees  shall  be  deemed  to  be  contributories  accord- 
ingly/' Sect.  77.  ''If  any  contributory  becomes  bankrupt, 
either  before  or  after  he  has  been  placed  on  the  list  of 
contributories,  his  assignees  shall  be  deemed  to  represent 
such  bankrupt  for  all  the  purposes  of  the  winding  up, 
and  shall  be  deemed  to  be  contributories  accordingly, 
and  may  be  called  upon  to  admit  to  proof  against  the 
estate  of  such  bankrupt,  or  otherwise  to  allow  to  be 
paid  out  of  his  assets  in  due  course  of  law,  any  monies 
due  from  such  bankrupt  in  respect  of  his  liability  to 
contribute  to  the  assets  of  the  Company  being  wound 
up ;  and  for  the  purposes  of  this  section  any  person 
who  may  have  taken  the  benefit  of  any  Act  for  the  relief 
of  Insolvent  Debtors  ''before  11th  October,  1861,"  shall 
be  deemed  to  have  been  bankrupt/' 

Payment  of  calls  is  by  sect.  16  in  virtue  of  a  statutable 
covenant  to  pay.  As  the  Company  can  prove  against  the 
party's  estate  he  has  a  quid  pro  quo,  and  they  can  protect 
themselves  by  introducing  clauses  into  the  articles  of 
association.  This  construction  is  borne  out  by  the  lan- 
guage of  the  Court  in  Ex  parte  Harding ,  in  re  Williams, 
and  Ex  parte  Canwell,  in  re  Vaughan  (a),  although  those 
cases  were  decided  on  sect  90  of  stat.  24  &  25  Vict. 
c.  134.,  and  therefore  are  not  directly  in  point.  [Lu$h  J. 
Neither  of  those  cases  applies  where  the  bankruptcy 
occurred  prior*  to  the  winding  up  of  the  Company. 
Blackburn  J.  You  must  further  shew  that  the  liability 
is  such  as  comes  within  sect.  154  of  The  Bankruptcy 

(a)  33  X.  i7.  Bank.  26,  the  first  of  which  waa  afberwards  reversed  on 
appeal,  35  L,  J,  Bank.  25 ;  L,  B,  {\  H.  L.)  9. 
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Act,  1861,  24  &  25  Vict  c.  184.  That  section  was 
drawn  to  meet  the  case  of  Warburg  v.  Tucher  (in  error)  (a), 
and  never  meant  anything  so  extremely  unjust  and 
inexpedient  as  that  in  an  existing  Company  a  shareholder 
should  take  the  dividends  and  never  pay  any  calls.] 

Ufantagu  Chambers  shewed  cause  in  the  second  case. — 
It  would  be  hard  if  the  bankrupt  were  to  have  all  the 
advantage  if  the  Company  prospers  and  none  of  the 
liability  if  it  fails.  But  in  stat.  25  &  26  Vict  c.  89. 
s.  77.  the  Legislature  contemplated  the  case  of  an  insolvent 
Company  in  which  a  party  had  become  bankrupt  anterior 
to  its  being  wound  up. 
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Philbricky  who  appeared  to  support  the  rules  in  both 
cases,  was  not  called  on. 


Blackbukn  J.  The  question  raised  in  these  cases  is 
the  same,  and  both  rules  must  be  discharged. 

The  first  point  turns  on  part  iv.  of  stai  25  &  26  Vict, 
e.  89.,  and  principally  on  sects.  75,  76, 77.  The  statute, 
having  defined  a  '*  contributory^'  to  mean  every  person 
liable  to  contribute  to  the  assets  of  a  Company,  provides 
by  sect.  75  that  that  liability  shall  be  deemed  to  create  a 
debt '' accruing  due  from  such  person  at  the  time  when 
his  liability  commenced,''  the  meaning  of  which  is  the 
point  the  House  of  Lords  had  to  consider  in  WilUams 
V.  Harding  {b\  a  case  however  which  turned  on  whether 
a  debt  accruing  after  The  Bankruptcy  Act,  1861, 24  &  25 
Vict,  c,  134.,  came  within  the  provisions  of  this  section, 
and  does  not  touch  the  present  question.  The  section 
goes  on  to  say  it  shall  be  lawful  to  prove  against  the 

(a)  E.  B.  4-  E,  914.  {h)  35  L.  J.  Bank.  25;  L..R.  (1  &  L.)  9. 
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estate  of  the  contributoiy.  Now  I  think  that  this  does 
not  simply  ^Pp'y  to  the  case  where  a  man  becomes 
bankrupt  after  the  winding  up  of  the  Company,  a  con- 
struction which  would  be  narrower  than  the  words,  for 
though  the  bankruptcy  were  before  the  winding  up  it 
is  still  a  pending  bankruptcy,  so  that  the  man  has  no 
property  of  his  own,  but  his  assignees  take  his  rights; 
and  sect  77  says  that  if  a  contributory  becomes  bank- 
rupt bis  assignees  shall  be  deemed  to  represent  him. 
This  construction  also  gives  effect  to  the  last  words  of 
sect  77,  which  enact  that  for  the  purposes  of  that  section 
any  person  who  has  taken  the  benefit  of  any  luBolveot 
Debtors  Act  before  the  coming  into  opera^on  of  The 
Bankruptcy  Act,  1861  (a),  by  which  insolvency  was 
abolished,  shall  be  deemed  to  have  become  bankrupt 
This  does  not  apply  here,  for  in  both  cases  before  us  the 
adjudication  of  bankruptcy  was  before  the  winding  up. 
It  would  be  a  monstrous  injustice  to  hold  that  when  a 
man  was  a  shareholder  at  the  time  of  the  winding  up  of 
a  Company  he  should  not  be  liable  to  calls  because  at 
some  time  (possibly  ten  or  eleven  years  before)  be  bad 
been  bankrupt,  though  the  assignees  would  not  take  the 
shares. 

The  defendants  in  these  cases  therefore  are  not  dis- 
charged by  force  of  The  Companies  Act  1862,  25  &  26 

Vict.  c.  89.,  but  the  question  remains,  are  they  not  dis- 
charged by  force  of  The  Bankruptcy  Act,  1861,  24  &  25 

Vict.  e.  134.  P  Mr.  Brown  called  our  attention  to  sect  16 
of  The  Companies  Act,  1862,  which  enacts  that  the 
articles  of  association  when  registered  shall  bind  the 
Company  and  its  members  as  if  each  member  had  sub- 
scribed  his  name  and  affixed  his  seal  thereto  and  there 
(n)  Sfe  Bccl.  232  of  lliat  Act. 
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were  in  them  a  covenant  for  him  *'  to  conform  to  all 
the  regulations  contained  in  such  articles/'  and  he 
rightly  argued  that  this  is  the  same  as  if  the  man  put  his 
seal  to  a  covenant  that  if  the  directors  should  make  calls 
at  any  future  time  he  would  pay  them.  But  then  he 
went  on  to  argue  that  as  the  defendant  in  each  of  the 
cases  before  us  became  bankrupt  after  he  entered  into 
this  covenant,  though  he  was  entitled  to  all  dividends  on 
shares^  yet  by  force  of  some  enactment  in  The  Bank- 
ruptcy Act^  1861^  he  became  free  from  future  calls.  If 
the  L^slature  meant  that^  Mr.  Brown  would  be  rights 
but  when  we  look  at  the  Acts  we  find  it  is  not  sa  The 
Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict 
c.  106.,  contains  a  variety  of  sections  on  which  similar 
questions  had  been  raised,  and  the  decided  cases  upon 
them  are  against  Mr.  Brown*s  view.  But  then  comes  The 
Bankrupt  Act,  1861,  24  &  25  Fict  c.  134.  a.  154.,  on 
which  so  far  as  I  know  there  has  been  no  express  decision. 
[His  Lordship  read  the  section.]  When  we  look  at  this 
section  we  see  that  it  does  not  apply  here.  The  liabilities 
there  spoken  of  must  be  understood  to  mean  liabilities 
ejnsdem  generis  with  contracts  for  the  payment  of  pre- 
miums on  policies  of  insurance,  and  cannot  ""be  analogous 
to  calls  like  these.  The  Legislature  might  have  said 
that  a  man  shall  be  discharged  from  liability  in  respect 
of  his  shares  under  such  circumstances ;  and  it  might 
be  well  if  Companies  were  for  the  future  to  put  some 
provision  into  their  articles  of  association  that  if  a  share- 
holder becomes  bankrupt  and  the  assignees  do  not  choose 
to  take  his  shares  the  Company  should  have  power  to 
sell  them,  and  a  similar  power  on  his  part  to  compel  the 
Company  to  take  them.  Perhaps  the  Legislature  would 
do  well  to  introduce  an  enactment  to  this  cficct ;  but 
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they  have  not  done  so^  and  there  is  no  such  provision 
in  the  cases  before  us. 

Mellob  J.  concurred. 

Lush  J.    I  am  of  the  same  opinion.    If  we  are  to 
construe  sects.  75,  76  and  77  of  The  Companies  Act^ 
1862j  properly^  we  must  construe  them  as  my  brother 
Blackburn  has  done.     Sect  75  enacts,  ''  The  liability 
of  any  person  to  contribute  to  the  assets  of  a  Company 
under  this  Act  in  the  event  of  the  same  being  wound 
up,  shall  be  deemed  to  create  a  debt  (in  Enffland  and 
Ireland  of  the  nature  of  a  specialty)  accruing  due  from 
such  person  at  the  time  when  his  liability  commenced, 
but  payable  at  the  time  or  respective  times  when  calls 
are  made  as  hereinafter  mentioned  for  enforcing  such 
liability/'     So  far  nothing  is  said  about  bankruptcy, 
but  the  section  continues :  ''  And  it  shall  be  lawful  in 
the  case  of  the  bankruptcy  of  any  contributory  to  prove 
against  his  estate  the  estimated  value  of  his  liability  to 
future  calls,  as  well  as  calls  already  mada''    Now  the 
argument  of  the  defendants'  counsel  requires  us  to  alter 
or  repeal  thft  by  holding  that  this  section  operates  not- 
withstanding his  discharge,  and  that  the  assignees  must 
prove  against  his  estate.     This  would  be  to  put  the 
perfectly  absurd  construction  on  the  enactment  that  the 
estimated  value  of  his  liability  must  be  proved  against 
a  man  who  is  become  sui  juris  and  against  an  estate 
already  gone.    Therefore  the  defendants  cannot  receive 
aid  from  this  statute^  and  must  have  recourse  to  The 
Bankruptcy  Act,  1861, 24  &  25  Vict  c.  184.,  to  discharge 
him  from  the  payment  of  future  calls.     I  agree  with 
my  brother  Blackburn  there  is  nothing  to  discharge  him 
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from  the  payment  of  them.  Sect.  16  of  The  Companies 
Act,  1862,  puts  him  in  a  position  to  pay  snch  calls  as 
the  directors  may  make,  but  they  are  due  as  a  specialty 
debt.  It  has  been  determined  by  decided  cases  that 
nothing  in  The  Bankrupt  Law  Consolidation  Act,  1849^ 
12  &  13  Viet  c.  106.,  would  discharge  him,  and  there  is 
nothing  here  under  sect.  154  of  The  Bankruptcy  Act, 
1861,  to  do  so,  which  is  confined  to  cases  where  the 
bankrupt  is  bound  to  make  periodical  payments,  and 
does  not  apply  to  the  holder  of  shares  who  is  not  bound 
to  pay  at  any  particular  time  or  any  given  aum. 

Rules  absolute. 
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Frederic  Baron  Chelmsford  resigned  the  Great  Seal, 
which  was  delivered  by  Her  Majesty  to  Huffh  Baron 
Camu,  one  of  the  Lords  Justices  of  Appeal. 

Sir  William  Shee^  Knt.,  one  of  the  Justices  of  this 
Court,  died,  and  was  succeeded  by  James  Hannen,  Esq., 
of  the  Middle  Temple,  who  afterwards  received  the 
honour  of  Knighthood.  Mr.  Justice  Hannen  was  pre- 
viously raised  to  the  degree  of  the  coif,  and  gave  rings 
with  the  motto  *'  Quserere  verum." 

Sir  Charles  Jasper  Seltoyn,  Her  Majesty's  Solicitor 
General,  was  appointed  to  the  office  of  Lord  Justice  of 
Appeal  in  the  place  of  Sir  John  RoU,  who  had  resigned 
from  ill  health.     He  was  succeeded  by  William  Baliol 
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1868.        Brettf  Esq.,  of  LincoWs  Inn,  one  of   Her  Majesty^s 
Mkmobahda.   Counsel,  who  received  the  honour  of  Knighthood. 

Mr.  Serjeant  Simon  received  a  patent  of  precedence 
giving  him  rank  next  after  Thomas  Kingdon  KingdoUy 
Esq.,  one  of  her  Majesty's  Counsel. 

William  Wyllys  Mackesan,  Esq.,  of  the  Inner  Temple  ; 
Martin  Archer  Sliee,  Esq.,  of  the  Middle  Temple;  John 
Clerky  Esq.,  of  the  Inner  Temple;  John  Archibald 
Russell,  Esq.,  of  Gray's  Inn;  Edward  Vaughan  Richards, 
Esq.,  of  the  Inner  Temple ;  Edward  Vaughan  Kenealy, 
LL.D.9  of  Gray^s  Inn;  William  Housman  Higgin,  Esq., 
of  the  Middle  Temple ;  Henry  Wyndham  West,  Esq.,  of 
the  Inner  Temple ;  Henry  Matthews,  Esq.,  of  Lincoln* s 
Inn;  Alexander  Staveley  Hill,  D.C.L.,  of  the  Inner 
Temple ;  Horace  Lloyd,  Esq.,  of  the  Middle  Temple ; 
James  Fitzjames  Stephen,  Esq.,  of  the  Inner  Temple; 
John  Holker,  Esq.,  of  Gray's  Inn;  Clement  Tudway 
Swanston,  Esq.,  of  Lincoln's  Inn,  and  Robert  Stuart, 
Esq.,  of  Lincoln's  Inn,  were  appointed  of  Her  Majesty's 
Counsel  learned  in  the  law. 
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^    Judges  who  usually  sat  in  Banc  in  this 

Term  were : 


COCKBUBN  C.  J. 

Mellob  J. 


Lush  J. 
Hannen  J. 


Thompson  agaimt  Dallas.  Monday, 


1.  The  distance  at  which  the  defendant  residea  from  the  plaintiff  when  ^      *   n    ^ 
the  action  is  brought  is  not  alone  a  ground  for  gninting  costs  under  The  ^^^f^il^*^ 
County  Courts  Act»  1867,  30  &  31  Vtct,  c.  142.  «.  6.  ^\S?"ir-  * 

2.  The  plaintiff  who  resided  at  Edmhuyh,  sued  the  defendant,  who  ^  Jo^*  V^' 
raided  in  London,  for  wine  sold  and  delivered  to  him  not  to  be  dealt  ^^'  '* 
with  in  the  way  of  his  trade,  and  judgment  was  signed  by  default.    The  n^f^l_,   ^ 
costs  were  less  than  if  an  action  had  been  brought  in  the  County  Court  ,v"J^  y 
AppUcation  for  costs  refused.  ^^^^"^ 

rpHIS  was  an  application  for  a  rule  calling  upon  the 
defendant  to  shew  cause  why  the  plaintiff  should 

VOL.  IX.  o  B.  &  8, 
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1868.       not  have  his  costs  under  sect  5  of  The  County  Courts 
Thompsom     -A^ct,  1867,  30  &  31  Vict  c.  142. 
Dallas.  "^^  action  was  brought  by  the  plaintiff,  a  wine  mer- 

chant at  Edinburghy  for  wine  sold  and  delivered  to  the 
defendant,  who  resided  in  London,  and  judgment  was 
signed  by  default  for  82^  13«.  The  wine  was  not  to  be 
dealt  with  by  the  defendant  in  the  way  of  his  trade,  and 
therefore  the  plaintiff  could  not  have  proceeded  in  the 
County  Court  and  have  had  judgment  entered  up  by 
default  under  sect.  2.  He  had  no  means  of  proving  his 
case  without  calling  a  witness  from  Edinburght  and  the 
cost  of  bringing  that  witness  to  London  would  have 
been  more  than  12/.  The  costs  of  the  present  action 
to  the  time  of  signing  judgment  were  8/1  7«.,  a  sum 
less  than  if  the  plaintiff  had  proved  his  case  in  the 
County  Court  A  similar  application  had  been  made 
at  Chambers  and  was  referred  to  the  Court. 

Stat.  80  &  81  Vict.  c.  142.  s.  5.  ''  If  in  any  action 
commenced  after  the  passing  of  this  Act  in  any  of  Her 
Majesty's  superior  Courts  of  record  the  plaintiff  shall 
recover  a  sum  not  exceeding  20/.  if  the  action  is 
founded  on  contract,  or  10/.  if  founded  on  tort,  whether 
by  verdict,  judgment  by  default,  or  on  demurrer,  or 
otherwise,  he  shall  not  be  entitled  to  any  costs  of  suit 
unless  the  Judge  certify  on  the  record  that  there  was 
sufficient  reason  for  bringing  such  action  in  such 
superior  Court,  or  unless  the  Court  or  a  Judge  at 
Chambers  shall  by  rule  or  order  allow  such  costs.'' 

Popham  Pike,  in  support  of  the  application. — Stat. 
30  &  31  Vict  c.  142.  s.  83.  Schedule  (C.)  having  repealed 
sect.  128  of  stat.  9  &  10  Vict  c.  95.,  the  superior  Courts 
have  no  longer  concurrent  jurisdiction  with  the  County 
Courts  where  the  plaintiff  dwells  more  than  twenty  miles 
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from  the  defendant.    And  as  there  is  no  clause  in  the        1868. 
Connty  Courts  Acts  providing  for  judgment  by  default     thompsox 
except  sect  2  of  stat  80  &  81  VtcL  c  I4S.,  which  is       DAl'LAa. 
not  applicable  to  the  present  case^  the  costs  of  the 
present  action  were  less  than  the  defendant  would  have 
been  subjected  to  if  sued  in  the  County  Court.     The 
additional  costs  of  this  application  will  be  small. 

Blackburn  J.  There  was  a  difference  of  opinion 
and  practice  on  this  pointy  which  is  a  matter  of  dis- 
cretion with  the  Courts  and  at  the  beginning  of 
this  Term  I  reported  the  matter  to  the  Judges  at 
Serjeants^  Inn,  who  discussed  it;  and  we  came  to  the 
conclusion  that  the  distance  at  which  the  plaintiff  resides 
from  the  defendant  when  the  action  is  brought  is  not 
alone  a  ground  for  granting  costs  under  stat.  80  &  81 
Vid.  e,  142.  «.  5.  The  Judges  came  to  that  conclusion 
for  different  reasons ;  but  I  believe  that  the  Legislature 
intended  that  costs  should  not  be  granted  unless  there 
was  some  special  reason;  and  the  effect  of  granting 
them  in  such  cases  as  the  present  would  be  to  tempt 
plaintiffs  to  sue  in  the  superior  Courts  for  the  chance  of 
getting  costs;  and  in  the  vast  majority  of  cases  there 
would  be  a  great  increase  in  the  costs^  by  adding  the 
costs  of  affidavits  in  support  of  and  against  the  appli- 
cation^ and  of  making  the  order.  It  is  easy  for  parties 
who  reside  at  a  considerable  distance  fit)m  the  place  to 
which  they  send  goods  to  retain  written  evidence  of  the 
order  and  of  the  delivery  of  the  goods. 

Mellob  and  Lush  J  J.  concurred. 

Rule  refused  (a). 

(a)  See  the  next  case. 

o  2 


196  [HILARY  TERM. 

L1869.1 


mursdav,  Gbey  agoinst  West  and  Wife. 

J<muary  &th» 

1860  1 

•* 1.  Qtugre,  whether  sect  6  of  The  County  Courti  Act,  1867, 30  A;  31 

Vict,  c,  142.,  was  intended  to  apply  to  actions  which  cannot  be  brought 
CounivCauris   in  a  County  Court  ? 

^^  ^ff^^r-  ^'  ^  ^^  ^^^^  ^  intended  the  Court  or  a  Jud^  has  power  under  that 

30  #31  Vict,  section  to  allow  the  plaintiff  in  such  actions  his  costs,  though  the  sum 

eA42,  8. 6.  recovered  does  not  exceed  lOt,  and  the  Judge  declines  to  certify  that 

Costs,  there  was  sufficient  reason  for  bringing  the  action  in  the  superior  Court. 
Actum  which 

cannot  be 

brougH  in       ^HIS  WHS  an  actioD  for  slander  commenced  in  Odober, 

County  Court.     X 

1867^  and  tried  at  the  Sittings  for  Middlesex  after 
Trinity  Term^  1868,  before  Hannen  J.,  when  the  plaintiff 
obtained  a  verdict  for  10/.  The  learned  Judge  refused 
to  certify,  and,  the  Master  having  declined  to  tax  the 
costs,  the  plaintiff  applied  to  ffiUee  J.,  a  Judge  at 
Chambers,  who  referred  the  question  to  the  Court 

The  County  Courts  Act,  1867,  80  &  81  VtcL  c.  142. 
s.  5.  "  If  in  any  action  commenced  after  the  passing  of 
this  Act  in  any  of  Her  Majesty's  Superior  Courts  of 
Becord  the  plaintiff  shall  recover  a  sum  not  exceeding 
20/.  if  the  action  is  founded  on  contract,  or  10/.  if 
founded  on  tort,  whether  by  verdict,  judgment  by 
default,  or  on  demurrer,  or  otherwise,  he  shall  not  be 
entitied  to  any  costs  of  suit  unless  the  Judge  certify  on 
the  record  that  there  was  sufficient  reason  for  bringing 
such  action  in  such  superior  Court,  or  unless  the  Court 
or  a  Judge  at  Chambers  shall  by  rule  or  order  allow 
such  costs.'' 

In  JUichaelmas  Term,  1868,  Anderson  obtained  a  rule 
calling  upon  the  defendants  to  shew  cause  why  the 
plaintiff  should  not  be  allowed  her  costs  ot  this  action, 
to  be  taxed  by  one  of  the  Masters. 
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The  rule  was  argued  Nov.  16 ;  before  Cockbubn  C.  J.»      [1869.] 
Hannen  and  Hayes  JJ.  qabt 


Frandg  shewed  cause. — Sect.  5  of  stat.  80  &  31  Viet 
e,  142.  uses  the  general  words  ''  in  any  action  corn- 
menced  after  the  passing  of  this  Act/^  and  in  order  to 
discourage  frivolous  actions  it  operates  to  deprive  the 
plaintiff  of  costs  unless  the  Judge  at  the  trial  certifies 
that  there  was  sufficient  reason  for  bringing  the  action 
in  the  superior  Court     In  the  present  case,  the  Judge 
having  refused  to  certify,  this  Court  will  not  interfere 
with  his  discretion :  the  latter  words  of  the  section  "  or 
unless  the  Court  or  a  Judge  at  Chambers  shall  by  rule 
or  order  allow  such  costs''  refer  to  cases  in  which  there 
has  been  an  omission  to  apply  to  the  Judge  at  the  trial 
for  a  certificate.     [Cockbum  C.  J.   The  jury  are  the 
Judges  of  whether  an  action  is  frivolous,  and  by  their 
verdict  express  their  opinion  on  that  point.     In  the 
present  case,  however,  my  brother  Hannen  says  that  the 
damages  were  excessive.     Hannen  J.    I  was  asked  to 
assist  the  plaintiff,  and  contrasting  the  witnesses  on 
opposite  sides  I  refused  to  do  so.  Cockbum  C.  J.    Some 
light  is  thrown  on  sect.  5  by  sect.  29,  which  enacts, 
'*  Where  any  action  or  suit  shall«be  brought  in  any 
other  Court  than  the  superior  Courts  of  law  which  could 
have  been  brought  in  a  County  Court*^  and  the  verdict 
is  for  less  than  10/.,  only  County  Court  costs  are  to 
be  allowed  unless  the  Judge  certifies.     In  sect.  5   no 
distinction  is  made  between  the  superior  Courts  and 
any  other  Court,  such  as  the  Court  of  Stannaries,  the 
Passage   Court   at   Liverpool,   the  Tolsey   at  Bristol: 
some  words  must  ex  incuriS  have  been   omitted  in 
sect  5.]     The  Court  will  not  import  words  into  sect  5 
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[1869.]      which  deals  with  actions  in  the  superior  CourtS|  while 
Q„Y        sect.  29  provides  for  actions  in  other  C!ourts. 


V. 
WSST. 


Anderson^  in  support  of  the  rule. — By  sect  84  of 
Stat.  80  &  81  Vict  c.  142.  that  Act  and  the  Acts 
specified  in  Schedule  (D.),  except  such  as  are  repealed, 
are  to  be  construed  together  as  one  Act ;  and  by  stat. 
9  &  10  Vict,  c.  95.  5.  58.,  which  is  not  repealed,  an 
action  of  slander  is  excluded  from  the  jurisdiction  of  the 
County  Court  The  object  of  sect  5  of  stat.  80  &  81 
Vict.  c.  142.  was  to  drive  into  the  County  Court  cases 
which  might  be  disposed  of  there  with  more  expedition 
and  less  expense  than  in  the  superior  Courts ;  therefore 
it  cannot  apply  to  cases  in  which  the  County  Courts  have 
no  jurisdiction.  The  general  words  '*  any  action''  would 
include  ejectment.  [Hayes  J.  That  is  not  an  action 
for  damages.]  Stat.  80  &  81  Vict.  c.  142.  is  entitled 
''An  Act  to  amend  the  Acts  relating  to  the  jurisdiction 
of  the  County  Courts/'  and  it  was  not  intended  to  alter 
the  law  as  to  the  allowance  of  costs  in  actions  in  the 
superior  Courts,  or  where  the  superior  Courts  and  the 
County  Courts  had  concurrent  jurisdiction.  \Franci$ 
referred  to  sects.  4  and  10.  Hayes  J.  Sect.  10  shews 
that  a  defendant  has  under  some  circumstances  the 
power  of  having  the  action  tried  in  a  County  Court.] 

Cur.  adv.  vulL 


Hayes  J.  now  delivered  the  judgment  of  the  Court . 

This  was  a  case  relating  to  the  effect  of  the  recent 
County  Courts  Act,  1867, 80  &  81  Vict.  c.  142.,  upon  the 
costs  of  actions  brought  in  the  superior  Court ;  but  as 
this  action  was  commenced  after  the  passing  of  that  Act, 
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and  was  tried  after  it  had  come  into  operation,  the  qnea-      [I860.] 
tion  stands  dear  of  the  provisions  of  the  previous  statutes,        q^„ 
and  depends^jentirelj  upon  the  construction  of  the  5th        ^^ 
section  of  the  recent  Act.     [His  Lordship  stated  the 
fiusta.] 

The  prominent  point  discussed  in  the  case  was  that 
the  plaintiff  had  no  power  of  suing  the  defendant  for 
this  cause  of  action  in  the  CSounty  Court,  the  58th 
section  of  stat.  9  &  10  Vict.  c.  95.,  which  excludes  the 
County  Court  from  original  jurisdiction  in  slander,  being 
still  in  force;  and,  although  by  the  10th  section  of  the 
recent  Act  a  defendant  was  enabled  to  apply  under  certain 
drcumstances  to  have  such  an  action  remitted  for  trial 
to  the  County  Court,  no  such  application  was  made, 
and  consequently  the  plaintiff  was  obliged  to  proceed 
to  trial  in  the  superior  Court  or  abandon  his  action 
altc^ether. 

Under  the  elaborate  enactments  of  the  previous 
.  County  Courts  Acts  the  liability  of  plaintiffis  to  the  loss 
of  costs  for  proceeding  in  the  superior  Courts  was  care- 
fully confined  to  cases  in  which  the  County  Courts  had 
jurisdiction  (see  9  &  10  Vict.  c.  95.  s.  129.,  18  &  14  VicL 
c.  61.  ss.  11.  12.  13.,  and  15  &  16  Vict  c.  54.  s.  4). 
Indeed  the  very  object  and  intention  of  such  provisions 
hitherto  has  uniformly  been  to  further  the  jurisdiction  of 
the  inferior  Court  by  practically  compelling  plainti£b  to 
sue  there  for  causes  of  action  within  its  jurisdiction,  and 
it  is  obviously  quite  beside  the  general  object  of  a 
County  Cotirts  Act  to  subject  plainti£b  to  the  loss  of 
costs  for  suing  in  the  superior  Courts  for  causes  of 
action  which  could  not  be  sued  for  elsewhere. 

What  now  gives  rise  to  the  question  in  this  case  is 
that  all  the  former  enactments  above  mentioned,  which 
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[1869.]  expressly  preserred  the  plaintiff's  right  to  costs  iu  cases 
"^^  in  which  the  Coonty  Courts  had  no  jurisdiction,  were 
repealed  hy  sect.  83  of  the  recent  Aot^  Schedule  (C.) 
And  in  lieu  of  the  repealed  enactments  the  right  to 
costs  is  now  governed  by  the  brief  provision  contained  in 
the  5th  section  of  the  present  Act,  which  is  as  foUows. 
[His  Lordship  read  it]  The  general  and  comprehensive 
words  of  the  earlier  part  of  this  section  would  certainly 
appear  capable  of  embracing  a  case  like  the  present,  and 
it  was  contended  on  behalf  of  the  defendant  that  they 
did  so^  and  that,  as  the  learned  Judge  at  the  trial  had 
declined  to  certify  under  this  section,  the  Court  would 
not  now  review  his  decision.  But  it  is  to  be  observed 
that  the  jurisdiction  given  to  the  Judge  at  the  trial  and 
that  given  to  the  Court  or  a  Judge  at  Chambers  are 
separate  and  distinct.  The  Judge  at  the  trial  is  em- 
powered to  certify  on  a  single  point,  namely,  whether 
there  was  sufficient  reason  for  bringing  the  action  in  the 
superior  Court;  the  power  given  to  the  Court  or  a 
Judge  at  Chambers  is  generaUy  to  allow  the  plaintiff  his 
costs.  The  words  relating  to  the  certificate  of  the  Judge 
at  the  trial  are  taken  from  those  of  the  enactment  pre- 
viously in  force  on  this  point,  which  was  contained  in 
the  12th  section  of  stat  13  &  14  VicL  c.  61.,  and  it  is 
clear  that  they  were  there  intended  to  apply  to  those 
cases  only  in  which  the  County  Court  had  jurisdiction, 
but  in  which  nevertheless  it  was  reasonable  that  the 
plaintiff  should  sue  in  the  superior  Court  This  is  in 
effect  the  natural  import  of  such  a  form  of  certificate, 
which  is  appropriate  to  express  an  option  and  reasonable 
election  of  the  plaintiff  to  sue  in  the  superior  Court  as 
contrasted  with  the  County  Court,  but  appears  quite 
inappropriate  to  refer  to  a  case  in  which  the  plaintiff  had 
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no  option  but  was  compelled  to  sue  in  the  superior      [1869.] 
Court  or  not  to  sue  at  all.     It  appears  to  us  that  the        "^^ 
certificate  was  intended  to  have  the  same  meaning  and        webt. 
application  in  the  section  now  before  us  as  a  similar 
certificate  had  under  stat.  13  &  14  Vict  c.  61.  s.  12. 
And  if  this  be  so  it  seems  to  give  rise  to  much  doubt 
whether  the  5th  section  of  the  present  Act  was  really 
intended  to  have  any  application  to  cases  in  which  the 
County  Court  had  no  jurisdiction.   If  however  it  was  in- 
tended to  apply  to  such  cases,  the  general  authority  given 
to  the  Court  or  a  Judge  to  allow  the  plaintiff  his  costs 
would  at  all  events  enable  them  to  do  so  in  cases  of  this 
^  nature  where  it  appeared  proper  to  make  such  allowance. 
In  making  such  allowance  we  should  not  be  reviewing 
or  interfering  with  the  discretion  exercised  by  the  Judge 
St  the  trial  in  this  case,  who  merely  declined  to  ^ve  a 
certificate  which  was  not  properly  applicable  to  it,  but 
was  only  applicable  to  cases  in  which  the  County  Court 
had  jurisdiction.     And  as  it  is  plain  the  Legislature 
intended  that  plaintiffs  who  had  the  power  of  suing  in  the 
County  Court,  but  elected  on  reasonable  grounds  to  sue 
in  the  superior  Court,  were  to  be  allowed  their  costs,  it 
seems  impossible  to  suppose  that  it  was  intended  that 
such  allowance  should  not  be  made  to  plaintiffs  who 
had  no  such  election^  and  whose  only  remedy  was  in 
the  superior  Court.    We  think  therefore  that  as  in  the 
present  case  the  plaintiff  has  recovered  an  amount  much 
beyond  what  would  have  entitled  him  to  costs  under 
the  general  law  applicable  to  actions  for  slander  in  the 
superior  Court,  and  as  he  could  not  have  sued  elsewhere 
he  ought  to  be  allowed  his  costs  in  this  action,  and 
therefore  that  the  rule  should  be  made  absolute. 

Rule  absolute^  with  costs. 

TOL.    IZ.  r  B.    &    8. 
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Wednesday, 
AprU  22nd. 

Poor  rate. 
Municipal 
Corporation 
created  since 
6  #6^.4. 
e.  76. 
Exemption 
of  corporate 
property, 
4  #  6  Vict, 
c.  48.  e,  1. 
16  4- 17  Vict. 
c,  79.  8,  2. 
Union  charge' 
ability  Act, 
1865,  28  #  29 
Vict,  c,  79. 


The  Queen  against  The  Mayor,  Aldermen  and 
Burgesses  of  the  Borough  of  Oldham. 

Stat  4  &  5  Vict.  c.  48.  e,  1.,  enacted  that  the  nranicipal  oorporatioDe 
named  in  the  Schedules  (A.)  and  (B.)  of  stet.  5  &  6  ^.  4.  c.  7o.  shonld 
in  some  cases  be  rateable  to  the  poor  rate  in  respect  of  lands,  tenements 
and  hereditaments  being  their  property  and  in  their  occupation :  pro- 
Tided  that  where  such  property  is  in  a  parish  wholly  within  a  borough 
named  in  those  Schedules,  and  the  poor  of  which  are  relieTed  by  one 
entire  rate,  the  exemption  shall  continue  as  if  the  Act  had  not  passed. 
Held, 

1.  That  the  exemption  continued,  though  the  law  which  induced  the 
passing  of  the  Act  was  altered  by  the  dedsion  of  the  House  of  Lords 
in  The  Mersey  Docks  Cases,  11  H.  L.  C  443. 

2.  A  corporation  created  since  stat.  5  &  6  IF.  4.  c.  76.  is  by  stat. 
16  &  17  Vtct.  c.  79.  s.  2.  entitled  to  the  exemption  in  stat  4  &  5  Vict, 
c,  48.  s.  1. 

3.  The  Union  Chargeability  Act,  1865,  28  &  29  Vict,  c.  79.,  does  not 
affect  the  exemption. 

TTFON  appeal  to  the  Quarter  Seeeione  of  the  county 
of  Lancaster,  against  a  poor  rate  for  the  township 
of  Oldham,  in  which  the  appellants  were  rated  in  respect 
of  certain  property  occupied  by  them,  the  Sessions  con- 
firmed the  rate  subject  to  a  case. 

A  charter  of  incorporation  was  granted  to  the  borough 
of  OUIuLfn  in  1849^  under  the  provisions  of  stat  5  &  6 
W.  4.  c.  76.9  and  confirmed  by  stat.  13  &  14  Vict, 
c.  42.  8.  1.  that  charter  was  confirmed. 

The  borough  of  Oldham  is  co-extensive  with  and 
includes  the  whole  of  the  township  of  OWiam.  Before 
the  passing  of  The  Union  Chargeability  Act,  1865,  28 
&  29  Vict.  c.  79.,  one  entire  rate  for  the  relief  of  the 
poor  of  the  township  of  Oldham  was  made  and  levied 
upon  the  rateable  property  therein,  but  inclusive  of  all 
the  property  the  subject  of  this  case. 
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The  township  now  contributes  to  the  relief  of  the        1868. 
poor  as  one  of  eight  townships  forming  the  Oldham    TheQussH 
Union  according  to  the  rateable  value  of  the  property   ]j£ayor  &c  of 
comprised  therein  to  a  common  fund  for  the  relief  and      Oldham. 
maintenance  of  the  poor,  whether  in  or  out  of  the  work- 
house of  such  Union^  pursuant  to  the  provisions  of  the 
hist  mentioned  Act. 

The  Corporation  of  Oldham  were  possessed  of  and 
the  occupiers  of  the  property  set  forth  in  the  above 
mentioned  rate.  The  property  was  wholly  situate  within 
the  borough  and  township  of  Oldham^  and  consisted  of 
waterworks  and  mains^  gasworks,  meters  and  mains, 
police  stations,  telegraph,  baths  and  washhouses,  towns- 
yard,  fire-engine  houses,  town-hall,  market-house,  ceme- 
tery and  other  property,  and  had  not  heretofore  been 
rated  to  the  relief  of  the  poor. 

The  borough  of  Oldham  is  a  borough  coming  within 
the  proviso  of  stat.  4  &  5  Vict  c.  48.  s.  1.  As  the  pro- 
perty lies  in  a  township  which  is  situate  wholly  within 
the  boundaries  of  the  borough,  in  which  the  poor  within 
the  boundaries  thereof  as  existing  for  municipal  pur- 
poees  were  up  to  the  passing  of  that  Act  relieved  by  one 
entire  poor  rate,  the  Corporation  claimed  to  have  their 
property  still  exempted  from  the  rate  levied  for  the 
relief  of  the  poor  by  virtue  of  the  proviso  in  the  same 
Act,  and  notwithstanding  stat.  28  &  29  Viet.  e.  79. 

It  was  taken  for  the  purposes  of  the  case  that  the 
oocnpation  of  the  before  mentioned  property  of  the 
Corporation  which  was  liable  to  be  rated  under  stat. 
43£&.  c.  2.  5.  1.  was  an  occupation  yielding  a  net 
annual  value  or  clear  rent  over  and  above  the  probable 
average  annual  cost  of  repairs,  insurances  and  other 
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1868.       expenses  necessary  to  maintain  the  property  in  a  state 
The  QuESH     ^  command  such  rent,  and  also  that  it  was  occupied 

Mayor  &c  of   ^^^  ^*®^  ^^^  municipal  purposes. 
Oldham.  rpj^g   question  for  the  opinion   of  the   Court  was, 

whether  the  appellants  were  liable  to  be  rated  for  the 
relief  of  the  poor  in  respect  of  the  property  comprised 
in  the  rate. 

Stat.  4  &  5  Vict  c.  48.  s.  1.,  after  reciting  that 
"the  municipal  corporations  of  cities  and  boroughs 
named  in  the  Schedules  (A.)  and  (B.)  annexed  to*' 
Stat  5  &  6  fV.  4,  c.  76.  "have  been  held  not  to  be 
liable  by  law  to  be  rated  to  the  relief  of  the  poor  in 
respect  of  any  lands,  tenements,  and  hereditaments 
being  the  properties  and  in  the  occupation  of  such 
municipal  corporations,  by  reason  that  the  income 
arising  therefrom  is  applicable  to  public  purposes  only ;" 
and  that  "  it  is  expedient  that  such  municipal  corpora- 
tions should  nevertheless  in  some  cases  be  rateable  and 
be  rated  to  the  relief  of  the  poor  in  respect  of  such 
property ;"  enacts,  "  That  the  said  municipal  corpora- 
tions named  in  the  said  Schedules  shall,  from  and  after 
the  passing  of  this  Act,  be  rateable  and  be  rated  to 
the  relief  of  the  poor  in  respect  of  lands,  tenements, 
and  hereditaments  being  the  property  and  in  the 
occupation  of  such  municipal  corporations,  as  if  such 
lands,  tenements  and  hereditaments  were  not  corporate 
property,  any  law,  usage,  or  custom  to  the  contrary 
notwithstanding  :  Provided  always,  that  where  such 
property  lies  in  any  parish  which  is  situate  wholly 
within  the  boundaries  and  limits  of  a  city  or  borough 
named  in  the  said  Schedules,  and  in  which  city  or 
borough  the  poor  are  relieved  by  one  entire  poor  rate. 
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or  in  which  city  or  borough  the  poor  within  the  boun-        1868. 
daries  or  limits  thereof  as  existing  for  municipal  purposes    j^^^  Qubeh 
at  the  time  of  passing  the  said  Act  were  then  relieved    ^     ^'       ^ 
by  one  entire  poor  rate,  the  exemption  of  such  property      Oldham. 
from  rateability  shall  continue  as  if  this  Act  had  not 
passed." 

The   Municipal   Corporation  Act,    1853,  16  &  17 
yict   e.  79.,   after   reciting  that  stats.  6  &  7    ^4. 
cc.  104.  105.,  7  »:  4  &  1  yict.  c.  78.,  2  &  8  Vict  e.  28., 
8  &  4  Vici.  c.  28.,  4  &  5  Vict  c.  48.  and  6  &  7  Vict 
r.  89.,  or  some  of  the  provisions  thereof  respectively 
which  might  properly  be  made  applicable  as  well  to  all 
the  municipal  corporations  in  Enffland  which  have  been 
erected  since  the  passing  of  stat.  5  &  6  fK  4.  c.  76.  as  to 
the  municipal  corporations  specified  in  the  Schedules  to 
that  Act,  do  not  apply  to  such  recently  erected  muni- 
cipal corporations  by  reason  of  those  Acts  or  provisions 
being  restricted  in  terms  to  the  municipal  corporations 
upecified  in  those  Schedules,  and  that  it  is  expedient 
that  all  Acts  relating  generally  to  the  municipal  corpo- 
rations in  Enffland  specified  in  those  Schedules  should 
apply  as  well  to  all  municipal  corporations  in  England 
erected  after  the  passing  of  that  Act,  enacts  by  sect.  2 
that  '*  In  every  case  in  which  an  existing  or  futurfi  Act, 
passed  after"  stat.  5  &  6  ^.  4.  c.  76.  '*  or  any  provision  of 
any  such  Act,  applies  generally  to  the  municipal  cor- 
porations specified  in  the  Schedules  to  that  Act,  or 
applies  generally  to  municipal  corporations  in  England, 
every  such  Act  and  every  such  provision  shall  (except 
only  so  far  as  by  any  Act  hereafter  passed  is  otherwise 
expressly  provided)  extend  and  apply,  not  only  to  every 
municipal  corporation  in  England  specified  in  those 
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18(>8.  Schedules,  but  also  to  every  municipal  corporation  in 

The  QusM  England  erected  after  the  passing  oV*  stat.  5  &  6  W^.  4. 

Mayor  &c.  of  ^'  "^^'^ "  ^^^  whether  erected  by  charter  under  that  Act  or 

OLDHAii.  otherwise." 

By  The  Union  ChargeabUity  Act,  1865, 28  &  29  Viet, 
c.  79.  «.  1.,  so  much  of  the  26th  section  of  stat.  4  &  5 
Vict,  e.  76.  as  requires  that  each  of  the  parishes  in  a 
union  formed  under  the  authority  of  that  Act  shall  be 
separately  chargeable  with  and  liable  to  defray  the 
expense  of  its  own  poor,  whether  relieved  in  or  out 
of  the  workhouse  of  such  union,  is  repealed,  and  all  the 
cost  of  the  relief  to  the  poor,  Slc.,  shall  be  charged  to 
the  common  fund  of  the  union. 

F.  M,  White,  in  support  of  the  rate. — First.  It  is  con- 
tended by  the  appellants  that  the  proviso  in  stat.  4  &  5 
Vict,  e,  48.  9,  1.  establishes  a  statutory  exemption  of 
this  property,  notwithstanding  the  decision  in  The  Mer- 
sey Docks  and  Harbour  Board  Trustees  v.  Cameron,  and 
Jones  V.  The  Mersey  Docks  and  Harbour  Board  Trustees{a  \ 
but  the  proviso  only  continues  the  existing  law  as  to 
that  description  of  property  ^'as  if  this  Act  had  not 
passed.''  The  Act  is  not  an  exempting  Act,  but  was 
passed  to  correct  a  state  of  the  law  which  in  the  opinion 
of  the  Legislature  was  inexpedient ;  and,  the  enactment 
itself  falling  to  the  ground  by  the  decision  in  The  Mersey 
Docks  Cases,  the  proviso  falls  with  it.  [Mellor  J.  In 
The  Mersey  Docks  Cases,  p.  475,  Blackburn  J.  observes 
that  Crompton  J.,  though  he  had  always  thought  the 
decision  in  Reg.  v.  The  Mayor  ffc.  of  Liverpool  (A)  wrong, 
''was  the  more  unwilling  to  act  in  direct  contradio* 

(«)  II  RL.  a  443.  (h)  9A.fE,  436. 
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tdon  to  that  caae,  because  the  Legislature,  in  4  &  5  Vict       1868. 
c.  4&,  when  enacting  that  the  decision  should  no  longer    xheQuimi 
be  practically  operative,  did  not  express  any  disappro-  ^^^  ^-     ^^ 
bation  of  the  principle  of  the  decision,  but  rather  used      Oldham. 
language  seeming  to  assume  that  it  was  good  law/' 
[Hannen  J.    Though  the  enacting  part  tends  to  correct 
the  state  of  the  law  as  to  some  corporate  property,  it 
is  also  an  expression  of  opinion  of  the  Legishtture  that 
other  corporate  property  should  not  be  rated.] 

Secondly.  The  borough  of  Oldham  is  not  within 
the  proviso,  not  being  named  in  Schedules  (A.)  or  (B.) 
of  Stat.  5  &  6  /F.  4.  c*  76*9  though  incorporated  since 
by  charter  gnmted  in  pursuance  of  sect.  141,  amended 
by  Stat.  7  fF.  4  &  1  Viet  c.  78.  s.  49.,  which  charter 
was  confirmed  by  stat.  18  &  14  Vict.  e.  42.  s.  1. 

Thirdly.  The  Union  Chargeability  Act,  1865,  28  & 
29  Viet.  c.  79.  s.  1.,  which  enlarges  the  area  of  rating 
from  the  parish  to  the  Union,  takes  away  the  reason  of 
the  exemption:  the  Union  is  a  larger  area  than  the 
borough.  The  words  of  the  proviso  to  stat  4  &  5  Vict 
c.  48.  <•  1.  are,  ''in  which  city  or  borough  the  poor  are 
relieved  by  one  entire  poor  rate,''  not  '<  out  of  one  entire 
poor  rate." 

Qiudn,  Kemplay  and  Edwardsy  contra. — ^As  to  the 
second  point.  The  statement  in  the  case  that  ''the 
borough  of  Oldham  is  a  borough  -  coming  within  the 
proviso  of  stat.  4  &  5  Vict.  e.  48.  s.  1."  is  correct,  for  stat. 
16  &  17  Vict.  c.  79.  «.  2.  extends  the  provisions  of 
former  Acts  to  municipal  corporations  created  since  stat. 
5  &  6  fFl  4.  c.  76.,  and  thus  brings  the  borough  within 
the  proviso  to  stat.  4  &  5  Vict.  c.  48.  s.  1. 
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1868.  Mellob  J.     I  am  of  opinion  that  this  property  is 

The  QuEsv  exempt  from  rateability^  and  that  the  order  of  Sessions 
Major  &c.  of  ^^  wrong.  The  case  is  instructive  as  to  the  mode  in 
Oldham,  ^hi^h  j^jj^  course  of  legislation  proceeds.  We  have  first 
stat.  4  &  5  Vict.  c.  48.^  which  was  founded  on  decisions 
of  this  Court  that  the  property  of  municipal  corporations 
occupied  by  them  for  municipal  purposes  was  not  rate- 
able. There  was  no  appeal  from  those  decisions,  and  it 
was  supposed  that  the  state  of  the  law  was  effectually 
declared.  The  Legislature,  thinking  it  politic  that  in 
some  cases  such  property  should  not  be  exempt,  enacted 
that  for  the  future  municipal  property  in  general  should 
be  rated,  but  deemed  it  politic  that  the  exemption  of 
corporate  property  under  certain  circumstances  should 
continue.  The  property  in  question  is  so  situated.  It 
is  said  that,  the  law  recited  in  the  preamble  to  Btat. 
4  &  6  Vict  c.  48.  having  been  erroneously  declared,  the 
proviso  was  inserted  under  a  misapprehension  of  the  law. 
But  though  that  may  be  so,  and  though  probably  this 
Act  of  Parliament  would  never  have  passed  if  the  deci- 
sion of  the  House  of  Lords  in  The  Mersey  Docks  Cases  (a) 
had  then  been  given,  the  Legislature  have  declared  this 
exemption  and  we  cannot  disregard  it. 

Then  the  proviso  in  stat.  4  &  5  Vict  c.  68.  s.  1.  is 
limited  to  boroughs  named  in  Schedules  (A.)  and  (B.) 
to  stat  5  &  6  /fl  4.  c.  76.,  and  the  borough  of  Oldham 
is  not  named  in  either  of  them ;  and  if  that  state  of 
things  had  continued  this  borough  would  have  a  different 
position  from  other  municipal  corporations,  which  would 
have  been  an  anomaly;  but  that  is  cured  by  stat.  16 
&  17  Vict  c.  79.  s.  2. 

(a)  11  K  i.  a  445. 
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,  ^  to  the  last  objection,  stat.  28  &  29  Vict.  c.  79.        18(58. 
^.  ^  Hot  touch  tne  question :  it  was  -not  intended  to    j^^  qubrh 
H  *^  a  burden  on  property  not  previously  rateable ;  Mayor  &c.  of 

^.  ^^V  effect  of  it  is  that  the  sum  to  be  raised  for  the     Olduam. 

'Of 
A       Of  the  poor  is  estimated  by  the  guardians  instead 

^^6  overseers,  and  is  raised  by  a  rate  extending  over 

toe  whole  Union,  which  forms  one  common  fund,  out  of 

which  the  poor  of  other  townships  in  the  Union  as  well 

M  the  poor  of  Oldham  are  supported. 

Lush  J.    As  to  the  first  point.    The  proper  construc- 
tion of  Stat.  4  &  5  Vict.  c.  28.  s.  1.  is,  that  the  proviso 
declares  the  intention  of  Parliament   that  corporate 
P^perty  situate  in  a  parish  wholly  within  the  boun- 
Q&ries   of  a  borough   should    continue   exempt    from 
Tateability  to  the  poor  rate.    And  the  reason  is  obvious; 
fof  whatever  money  was  paid  in  respect  of  this  property 
^  poor  rate  would  be  repaid  to  the  corporation  in  the 
Mape  of  a  borough  rate  levied  on  all  the  property  in 
"^e  parish,  which  comes  to  the  same  thing.    The  pro- 
^80  may  be  read  thus :  "  The  exemption  of  such  pro- 
P^rtr  fiom  rateability  shall  continue,  as  we  have  before 

^^  has  been  declared,  and  as  if  this  Act  had  not 
passed.*' 

vJa  the  other  points  also  I  concur. 

'^^N^jjj,  j^  concurred. 

Order  of  Sessions  quashed. 
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[1869.]      i^hich  deals  with  actions  in  the  superior  C!ourt8|  while 
Q^        sect,  29  provides  for  actions  in  other  CSourts. 


V. 
WB8T. 


Anderson^  in  support  of  the  rule. — By  sect  84  of 
Stat.  80  &  81  Vict  c.  142.  that  Act  and  the  Acts 
specified  in  Schedule  (D.),  except  such  as  are  repealed, 
are  to  be  construed  together  as  one  Act ;  and  by  stat 
9  &  10  Vict,  c.  95.  s,  58.,  which  is  not  repealed,  an 
action  of  slander  is  excluded  from  the  jurisdiction  of  the 
County  Court.  The  object  of  sect  5  of  stat.  80  &  81 
VicU  c.  142.  was  to  drive  into  the  County  Court  cases 
which  might  be  disposed  of  there  with  more  expedition 
and  less  expense  than  in  the  superior  Courts ;  therefore 
it  cannot  apply  to  cases  in  which  the  County  Courts  have 
no  jurisdiction.  The  general  words  '*  any  action''  would 
include  ejectment.  [Hayes  J.  That  is  not  an  action 
for  damages.]  Stat.  80  &  81  Vict  c.  142.  is  entitled 
^'  An  Act  to  amend  the  Acts  relating  to  the  jurisdiction 
of  the  County  Courts/'  and  it  was  not  intended  to  alter 
the  law  as  to  the  allowance  of  costs  in  actions  in  the 
superior  Courts,  or  where  the  superior  Courts  and  the 
County  Courts  had  concurrent  jurisdiction.  [Francis 
referred  to  sects.  4  and  10.  Hayes  J.  Sect  10  shews 
that  a  defendant  has  under  some  circumstances  the 
power  of  having  the  action  tried  in  a  County  Comrt.] 

Cur.  adv.  vuU. 


Hayes  J.  now  delivered  the  judgment  of  the  Court. 

This  was  a  case  relating  to  the  e£fect  of  the  recent 
County  Courts  Act,  1867, 80  &  81  Vict.  c.  142.,  upon  the 
costs  of  actions  brought  in  the  superior  Comrt ;  but  as 
this  action  was  commenced  after  the  passing  of  that  Act, 
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and  was  tried  after  it  had  come  into  operation^  the  qnea-      [i860.] 
tion  stands  dear  of  the  provisions  of  the  previous  statutes,        q^„ 
and  depends«.entirel7  upon  the  construction  of  the  5th        ^' 
section  of  the  recent  Act.     [His  Lordship  stated  the 
fiusts.] 

The  prominent  point  discussed  in  the  case  was  that 
the  plaintiff  had  no  power  of  suing  the  defendant  for 
this  cause  of  action  in  the  County  Court,  the  58th 
section  of  stat.  9  &  10  Vict.  c.  95.,  which  excludes  the 
County  Co^irt  from  original  jurisdiction  in  slander,  being 
still  in  force;  and,  although  by  the  10th  section  of  the 
recent  Act  a  defendant  was  enabled  to  apply  imder  certain 
circumstances  to  have  such  an  action  remitted  for  trial 
to  the  County  Court,  no  such  application  was  made, 
and  consequently  the  plaintiff  was  obliged  to  proceed 
to  trial  in  the  superior  Court  or  abandon  his  action 
altogether. 

Under  the  elaborate  enactments  of  the  prerious 
County  Courts  Acts  the  liability  of  plaintiffs  to  the  loss 
of  costs  for  proceeding  in  the  superior  Courts  was  care- 
fully confined  to  cases  in  which  the  County  Courts  had 
jurisdiction  (see  9  &  10  Vict  c.  95.  s.  129.,  18  &  14  Vict 
c.  61.  ss.  11.  12.  13.,  and  15  &  16  Vict  c.  54.  s.  4). 
Indeed  the  very  object  and  intention  of  such  provisions 
hitherto  has  uniformly  been  to  further  the  jurisdiction  of 
the  inferior  Court  by  practically  compelling  plainti£b  to 
sue  there  for  causes  of  action  within  its  jurisdiction,  and 
it  is  obviously  quite  beside  the  general  object  of  a 
County  Courts  Act  to  subject  plaintiffs  to  the  loss  of 
costs  for  suing  in  the  superior  Courts  for  causes  of 
action  which  could  not  be  sued  for  elsewhere. 

What  now  gives  rise  to  the  question  in  this  case  is 
that  all  the  former  enactments  above  mentioned,  which 
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[1869.]  expressly  preserved  the  plaintiff's  right  to  costs  ix&  cases 
'^^       in  which  the  Coonty  Courts  had  no  jurisdiction,  were 

Wist  repealed  by  sect.  83  of  the  recent  Act,  Schedule  (C.) 
And  in  lieu  of  the  repealed  enactments  the  right  to 
costs  is  now  governed  by  the  brief  provision  contained  in 
the  5th  section  of  the  present  Act»  which  is  as  follows. 
[His  Lordship  read  it]  The  general  and  comprehensive 
words  of  the  earlier  part  of  this  section  would  certainly 
appear  capable  of  embracing  a  case  like  the  present,  and 
it  was  contended  on  behalf  of  the  defendant  that  they 
did  so,  and  that,  as  the  learned  Judge  at  the  trial  had 
declined  to  certify  under  this  section,  the  Court  would 
not  now  review  his  decision.  But  it  is  to  be  observed 
that  the  jurisdiction  given  to  the  Judge  at  the  trial  and 
that  given  to  the  Court  or  a  Judge  at  Chambers  are 
separate  and  distinct.  The  Judge  at  the  trial  is  em- 
powered to  certify  on  a  single  point,  namely,  whether 
there  was  sufficient  reason  for  bringing  the  action  in  the 
superior  Court;  the  power  given  to  the  Court  or  a 
Judge  at  Chambers  is  generaUy  to  allow  the  plaintiff  his 
costs.  The  words  relating  to  the  certificate  of  the  Judge 
at  the  trial  are  taken  from  those  of  the  enactment  pre- 
viously in  force  on  this  point,  which  was  contained  in 
the  12th  section  of  stat  13  &  14  Vict  e,  61.,  and  it  is 
clear  that  they  were  there  intended  to  apply  to  those 
cases  only  in  which  the  County  Court  had  jurisdiction, 
but  in  which  nevertheless  it  was  reasonable  that  the 
plaintiff  should  sue  in  the  superior  Court  This  is  in 
effect  the  natural  import  of  such  a  form  of  certificate, 
which  is  appropriate  to  express  an  option  and  reasonable 
election  of  the  plaintiff  to  sue  in  the  superior  Court  as 
contrasted  with  the  County  Court,  but  appears  quite 
inappropriate  to  refer  to  a  case  in  which  the  plaintiff  had 
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no  option  but  was  compelled  to  sue  in  the  superior  [1869.] 
Court  or  not  to  sue  at  all.  It  appears  to  us  that  the  "^^ 
certificate  was  intended  to  have  the  same  meaning  and  ^^^^ 
application  in  the  section  now  before  us  as  a  similar 
certificate  had  under  stat.  13  &  14  Vict  c.  61.  s.  12. 
And  if  this  be  so  it  seems  to  give  rise  to  much  doubt 
whether  the  5th  section  of  the  present  Act  was  really 
intended  to  have  any  application  to  cases  in  which  the 
County  Court  had  no  jurisdiction.  If  however  it  was  in- 
tended to  apply  to  such  cases,  the  general  authority  given 
to  the  Court  or  a  Judge  to  allow  the  plaintiff  his  costs 
would  at  all  events  enable  them  to  do  so  in  cases  of  this 
nature  where  it  appeared  proper  to  make  such  allowance. 
In  making  such  allowance  we  should  not  be  reviewing 
or  interfering  with  the  discretion  exercised  by  the  Judge 
at  the  trial  in  this  case,  who  merely  declined  to  ^ve  a 
certificate  which  was  not  properly  applicable  to  it,  but 
was  only  applicable  to  cases  in  which  the  County  Court 
had  jurisdiction.  And  as  it  is  plain  the  Legislature 
intended  that  plaintiffs  who  had  the  power  of  suing  in  the 
County  Court,  but  elected  on  reasonable  grounds  to  sue 
in  the  superior  Court,  were  to  be  allowed  their  costs,  it 
seems  impossible  to  suppose  that  it  was  intended  that 
such  allowance  should  not  be  made  to  plaintiffs  who 
had  no  such  election^  and  whose  only  remedy  was  in 
the  superior  Court.  We  think  therefore  that  as  in  the 
present  case  the  plaintiff  has  recovered  an  amount  much 
beyond  what  would  have  entitled  him  to  costs  under 
the  general  law  applicable  to  actions  for  slander  in  the 
superior  Court,  and  as  he  could  not  have  sued  elsewhere 
he  ought  to  be  allowed  his  costs  in  this  action,  and 
therefore  that  the  rule  should  be  made  absolute. 

Rule  absolute^  with  costs. 

VOL.   IX.  F  B.   &   s. 
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Union. 


have  not  merely  an  easement  but  occupation  of  the  land 
bj  means  of  their  walls^  sluices^  flood-gates^  pipes  and 
other  works  connected  with  the  watercourse. 

Secondly.  The  watercourse  is  not  exempt  by  reason  of 
its  being  accessory  to  the  lead  mine.  In  Rex  v.  Cunning- 
ham (a),  iron  and  coal  mines  being  conjointly  rated,  the 
rate  was  quashed  on  the  ground  that  iron  mines  were 
not  rateable ;  Lord  EUenborough  observing  with  respect 
to  the  coal  mines,  p.  479,  that  '*  it  could  make  no  diflTe- 
rence  whether  the  coal  were  sold  by  the  owner  to 
another  who  used  it  in  an  iron  foundry,  or  whether  he 
applied  it  himself  to  the  like  purpose.'*  In  Rex  v.  TTie 
Overseers  of  Bilston  {b)  the  engine  and  engine  pit  were 
as  much  part  of  the  mine  as  if  they  had  been  under 
ground.  Suppose  the  owners  of  a  lead  mine  made  a 
tramway  for  conveying  goods  to  and  ore  from  the  mine ; 
it  would  be  rateable  though  the  value  of  it  arose  from 
the  use  of  it  in  connection  with  the  mine. 

Thirdly.  As  to  the  amount  at  which  the  appellants 
are  assessed.  In  consequence  of  the  diversion  of  the 
water  from  the  old  watercourse  the  rateable  value  of  the 
mill  house  and  the  land  attached  to  it  is  reduced,  and 
therefore  the  rateable  value  of  the  land  covered  by  the 
new  watercourse  should  be  proportionally  increased.  The 
water  is  not  exclusively  used  for  working  the  mine,  but 
partly  for  crushing,  washing  and  cleansing  the  ore, 
in  respect  of  which  operation  there  is  no  speculation. 
A  watercourse  diverted  for  the  purposes  of  irrigation 
would  be  considered  as  enhancing  the  rateable  value 
of  the  land  which  it  covered.  Suppose  the  owner  of  a 
lead  mine  rented  or  built  houses  for  the  residence  of  a 
manager  and  workmen,  those  houses  would  be  rateable 
though  the  mine  was  wholly  unproductive. 

{a)  5  East  478.  (A)  5  B.  4'  C,  8^.1. 
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stream  when  diverted  has  the  incidents  of  a  natural    Talarqogh 
watercourse  as  regards  the  adjoining  owners.    In  Rex  v.      oo^ny 
The  Overseen  of  the  West  Middlesex  Waterworks  {a)  the    0,^4^08  of 
water  was  conveyed  by  pipes  :  here  part  of  the  water-     ^  u^on'^'* 
course  is  open,  and  so  fer  the  Company  have  not  ex- 
clusive occupation  of  it. 

Secondly.  In  Rex  v.  The  Overseers  of  Bilston  (i) 
Bciroyd  J.  said,  p.  854,  that  the  engine^  being  profitable 
to  the  land  only  firom  being  used  for  the  purpose  of  work- 
ing the  mine,  was  not  rateable.  [Blachbum  J.  Is  that  con- 
sistent with  later  decisions?]  It  is  doubtful  whether  the 
supposed  tramroad  to  the  mine  would  be  rateable :  if  it 
were,  every  occupation  road  on  a  farm  would  be  rateable. 
[Watkin  Williams  referred  to  Rex  v.  Bell  (c).  Black- 
burn J.  That  was  the  case  of  wayleaves  for  carrying 
coals  firom  coal  mines^  so  that  the  distinction,  if  there 
is  one,  could  not  be  raised  there.] 

Thirdly.  The  assessment  committee  have  taken  the 
100/.  paid  to  the  landlord  of  the  mill,  which  is  the  value 
of  the  water,  as  the  rateable  value  of  the  land  covered  by 
the  water,  whereas  the  total  amount  paid  to  all  the 
occupiers  of  the  land  over  which  the  water  flows  is  7/.  7s. 
The  crushing,  washing  and  cleansing  the  ore  is  part  of 
the  working  of  the  mine. 

Watkin  Williams,  in  reply. — As  to  the  rateable  value, 
it  is  not  the  value  of  the  land  in  the  occupation  of 
the  Company.  Great  expense  has  been  incurred  by 
them  in  constructing  culverts  and  other  works.  The 
water  flowing  over  the  land  is  part  of  the  land  for  rating 
purposes. 

(a)  IK^E.  716.  (b)  5  B.  ^  a  851. 

(r)  7  T.  R,  r/.)8. 
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1868. 

Talabqooei 

Mining 
Company 

T. 

Ghiardians  of 

St.  AsApn 

Union. 


CocKBURN  C.  J.  The  only  difiScuItj  is  in  determining 
what  is  the  real  question  submitted  to  us.  If  the  ques- 
tion intended  to  be  raised  was  as  to  the  rateability  of 
this  watercourse  because  it  is  accessory  to  the  working 
of  a  lead  mine,  the  answer  is,  that  although  the  mine  is 
not  rateable,  nor  according  to  Rex  v.  The  Overseers  of 
Bilston  (a)  a  piece  of  machinery  erected  for  the  purpose 
of  working  it,  we  are  here  dealing  with  a  watercourse  of 
considerable  length,  and  the  value  of  the  land  over 
which  it  passes  is  enhanced  by  the  watercourse  and  its 
capability  of  conveying  water  to  the  mine,  and  therefore 
the  land  plus  the  water  is  rateable.  On  the  other  hand, 
if  it  was  intended  to  rate  the  Company  for  the  100/. 
which  is  paid  annually  not  for  the  land  covered  by  water 
but  for  the  right  to  divert  the  water  from  the  mill,  that 
would  not  be  the  subject  of  a  rate.  lu  the  latter  case 
the  100/.  is  compensation  for  the  diversion  of  the  water, 
not  rent  paid  for  the  occupation  of  the  land  covered  with 
water,  and  as  such  is  not  rateable. 

As  to  the  rateable  value.  The  value  of  the  land  is 
increased  by  the  buildings  or  works  erected  on  it,  and 
by  the  water  brought  over  it.  Suppose,  instead  of  the 
present  state  of  things,  the  Company  had  not  the  occu- 
pation  either  of  the  land  or  the  works  constructed  for 
the  watercourse,  and  they  wanted  the  water,  they  would 
have  to  pay  so  much  rent  to  the  proprietor  of  the  land 
for  the  use  of  the  watercourse  and  the  works  accessoiy 
to  it,  and  that  rent  woidd  be  the  rateable  value  of  the 
land  covered  by  the  water.  Assuming  the  rate  is  made 
on  that  basis  it  would  be  right,  and  there  is  nothing  in 
the  case  to  negative  that.  It  is  true  the  assessment  com- 
mittee fixed  the  rateable  value  at  100/.,  the  exact  sum 
paid  by  way  of  compensation  for  the  diversion  of  the 

(a)  b  B,  #  C.  851. 
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water;  bat,  looking  at  the  extent  of  the  land  occupied        1868. 
and  the  works^  it  may  be  that  100/.  is  the  fair  value  of    jAtABoocH 
the  occupation  to  the  Company.  C^m^y 

V. 

Gttftrdians  of 

Blackburn  J.    The  main  question  is  one  of  fact,     St.  Asapk 

^  '         Union. 

are  the  Company  in  occupation  of  the  watercourse,  and 
the  pipes  and  bricks  used  for  carrying  the  water  over 
thehmd  ?   If  they  have  the  exclusive  possession  of  them 
they  are  properly  rated,  if  they  have  merely  an  ease- 
ment they  are  not  rateable.    As  to  the  pipes  there  is 
00  distinction  between  this  case  and  those  of  gas  and 
water  Companies:    and  as  to   the  open  watercourse, 
the  works  constructed  on   it  tend  to  shew  that  the 
Company  are  occupiers  of  it  alsa    But  if  that  part 
were  struck  out  it  would  not  be  material  to  the  rate ; 
for  the  enhanced  value  of  the  land  by  reason  of  its 
bringing  water  to  the  mine  is  the  same  whether  the 
distance  of  the  watercourse  is  a  mile  or  less. 

Then  as  to  the  rateable  value.  Inasmuch  as  the 
water  is  carried  to  the  mine  for  the  purpose  of  working 
it,  and  being  a  lead  mine  it  is  not  rateable  (not  that  it 
is  exempted  from  rateability,  but  it  has  been  held 
inveterately  that  stat.  43  EL  c.  2.  does  not  impose  the 
poor  rate  on  mines  other  than  coal  mines),  therefore 
it  is  said  that  any  increased  value  in  the  occupation  of 
the  land  by  reason  that  it  brings  the  water  to  the  mine 
is  not  to  be  taken  into  account.  In  Rex  v.  The  Over* 
seers  of  Bibion  (a)  it  was  decided  that,  the  mine  in  that 
case  not  being  rateable,  an  engine  used  for  the  purpose 
of  drawing  water  from  it  was  not  rateable  either.  There 
was  however  nothing  to  shew  that  the  engine  occupied 
land :   if  it  did  I  should  hesitate  in  agreeing  to  that 

(a)  6A#C.  851. 
VOL.  IX.  Q  B.  &  S. 
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1868.  decision.  In  the  present  case  the  watercourse  cannot  be 

Talabqoch  ^^^^  *^  ^  P^^^  ^^  ^^^  mine.   Its  value  is  enhanced  by  its 

^mtm  affording  facility  for  conveying  water  to  the  mine  and  the 

_     7:       .  works  attached  to  it,  and  we  have  to  consider  what  would 

Guardians  of 

St.  Asaph     be  the  rent  which  might  reasonably  be  expected  from  a 

Union. 

tenant  from  year  to  year.  If  the  watercourse  were  m 
the  possession  of  another  person,  and  he  bargained 
with  the  Company,  the  rent  they  would  pay  for  it 
would  be  independent  of  the  value  of  the  water  itself. 
Various  elements  would  enter  into  consideration  in 
settling  the  amount,  which  were  called  by  the  late 
Sir  Robert  Peel  the  higgling  of  the  market;  as  for 
instance  whether  any  other  watercourse  could  be  got 
cheaper.  Possibly  the  Company  could  get  land  by 
itself  much  cheaper,  but  the  additional  cost  of  culverts 
and  other  works  must  be  taken  into  account.  There- 
fore a  man  would  rather  pay  a  higher  rent  for  an 
existing  watercourse  than  the  abstract  value  for  the 
land  and  water.  In  the  present  case  the  question  asked 
is,  whether  the  Company  is  rateable  to  the  amount  of 
the  agricultural  value  of  the  land  or  to  the  amount  of 
its  enhanced  value  by  reason  of  its  being  converted 
into  a  watercourse  and  applied  to  the  purposes  of 
wcftrking  the  mine.  For  the  reasons  I  have  mentioned 
it  is  rateable  to  the  amount  of  its  enhanced  value  inde- 
pendent of  the  value  of  the  water.  It  is  not  indeed 
quite  clear  on  what  principle  the  assessment  committee 
proceeded :  it  may  be  that  they  have  rated  it  according 
to  the  sum  paid  for  the  diversion  of  the  water.  If  so 
they  were  wrong.  But  if,  applying  the  principle  just 
mentioned,  they  thought  100/.  was  as  near  the  annual 
value  as  they  could  approach  it,  and  no  person  can 
estimate  it  closely,  they  were  right. 

Judgment  for  the  respondents. 


XXXI.    VICTORIA.  219 

16(.8. 


The  Queen  against  Watson. 

^  ^  Wednesday, 

April  22nd. 


Appeal  aeaiiist  a  poor  rate  for  the  parish  of  H.  in  respect  of  lands  in 
the  township  of  71,  on  the  ground  that  T.  was  part  of  the  parish  of  K.    \Pf^  T^'^' 
A  cane  was  stated  with  power  to  the  Court  lo  draw  inferences  of  fact.    -'^»*'""  V^p 
U.  and  K.  are  ancient  immemorial  parishes.  H,  consists,  independently   y  ^^^  parish 
of  7;  of  the  townships  of  ^.  and  A.  the  former  maintaining  its  own    T<^  Y<^t^€8ia8' 
poor«nd  highways  separately  and  having  its  own  overseers  and  surveyors,     '^^  purposes 
The   churchwardens  and  overseers  of  H.  make    poor  rates  for    the   f^a  oj  anotner 
remainder  of  the  pariah,  which  are  called  rates  for  the  township  of  ff.^  J^^  *^*'^'  ^^^' 
but  have  for  a  considerable  time  included  the  lands  of  T.    The  district  P^***** 
of  71,  which  is  adjacent  to  H,  and  £*.,  has  commonly  been  called  a  town- 
ship or  hamlet,  but  has  not  maintained  its  own  poor  or  highways  sepa- 
rately, nor  appointed  a  constable  for  100  years,  and  for  anything  that 
appeared  to  toe  contrary  before  that  time  tne  lands  in  T,  had  been  rated 
to  the  poor  and  highway  rates  for  /T.,  exclusive  of  A,,  and  the  overseen 
and  surveyors  of  highways  for  H.  had  acted  for  71  as  if  it  were  part  of 
their  district.    On  the  other  hand,  the  lands  in  T,  from  the  earliest 
period  were  tithable  to  JST.  as  being  situate  in  that  parish,  and  the  occu- 
piers were  always  rated  to  and  paid  church  rates,  and  the  Easter  and  all 
other  ecclesiastical  dues  to  J^.    As  to  all  ecclesiastical  matters  71  had 
been  uniformly  and  immemorially  treated  and  reputed  as  part  of  the 
nirish  of  K.   H.,  A,  and  K.  are  mentioned  in  Domesday  Book;  T.  is  not. 
Stat  32  G,  3.  c,  109.,  for  inclosing  open  fields  and  commons  *'  within 
the  townships  of  J7.,  A.  and  T.,"  which  lay  intermixed  and  dispersed, 
reciting,  among  other  things,  that  the  lord  of  "  the  manor  of  H.  and  T." 
was  seised  of  the  soil  of  the  commons  *'  within  the  said  manor,"  em- 
powered the  Commissioners  for  putting  the  Act  into  execution  to  deter- 
mine the  boundaries  of  those  townships  and  of  the  parishes  adjoining. 
By  their  award  all  the  rated  lands  in  T.  were  dealt  with  and  declared  to 
be  in  the  township  of  T.  and  parish  of  K.    Held,  notwithstanding  the 
Indosure  Act  ana  award,  that  71,  not  being  a  township  of  itself,  its 
association  with  H.  for  civil  purpose?,  though  for  ecclesiastical  purposes 
it  was  part  of  Jt.,  might  have  a  legal  origin ;  and  therefore  the  usage 
ought  not  to  be  disturbed. 


rjPON  appeal  to  the  Quarter  Sessions  for  the  East 
Riding  of  Yorkshire  against  a  poor  rate  for  the 
parish  of  Hessle^  made  on  the  1st  September,  1865,  ia 
conformity  with  the  valuation  list  then  in  force,  the 
Sessions  confirmed  the  rate  subject  to  a  case,  which  was 
settled  pursuant  to  a  rule  of  Court,  whereby  the  parties 
were  to  be  at  liberty  to  give  fresh  evidence  and  the 
Court  to  draw  inferences  of  fact.     The  churchwardens 

Q  2 
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1868.  aiid  overseers  of  Hessle  and  four  occupiers  of  lands  in 
The  QuvzH  that  parish,  viz.,  Barktoarth,  Ringrose,  Thompson  and 
Watboh.      Clarky  were  respondents. 

In  the  rate  appealed  against  the  appellant  and  res- 
pondents were  rated  for  and  in  respect  of  lands  in  their 
occupation  situate  in  the  township  or  hamlet  of 
Tranby ;  and  the  question  raised  on  the  appeal  was, 
whether  they  were  liable  to  be  rated  in  respect  of 
their  occupation  of  so  much  of  the  property  therein 
rated  as  was  locally  situate  in  that  township  or  hamlet, 
it  being  contended  on  behalf  of  the  appellant  that  they 
were  not  legally  liable  to  be  rated  to  or  in  respect  of 
such  property  in  the  parish  of  Hessle  but  in  the  adjacent 
parish  of  Kirk  Ella,  in  the  East  Biding,  of  which  it  was 
contended  that  Tranby  formed  a  part 

The  parishes  of  Hessle  and  Kirk  Ella  are  both  ancient 
immemorial  parishes.  Hessle  consists,  independently  of 
the  disputed  district  of  Tranby,  of  the  township  of 
Anlaby  and  the  township  of  Hessle^  the  former  of  which 
maintains  its  own  poor  and  highways  separately  and 
has  its  own  overseers  and  surveyors.  The  church- 
wardens and  overseers  of  Hessle  make  poor  rates  for  the 
remainder  of  the  parish,  and  which  rates  (like  the  present 
rate)  are  commonly  called  rates  for  the  ^  Township  of 
Hessle,^  but  which  rates  for  a  considerable  time  past 
have  included  the  lands  of  Tranhy* 

The  district  of  Tranby  has  commonly  been  called  a 
township  or  hamlet,  but  it  has  not  maintained  its  own 
poor  or  highways  separately  nor  appointed  a  constable. 
It  consists  of  a  considerable  tract  of  agricultural  land 
having  on  it  three  or  four  gentlemen's  residences,  one 
of  which  has  a  lodge  and  farm  house  attached  to  it.  It 
lies  adjacent  to  Hessle  and  also  to  Kirk  Ella,  but  the 
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residences  in  TVan&y^  with  one  exception^  are  nearer  to        1868. 
the  parish  church  of  Hes$le  than  that  of  Kirk  Ella.  The  Qubbm 

For  about  the  last  100  years^  and  for  anything  that  watsoh. 
appears  to  the  contrary  before  that  time»  the  lands  in 
Tranby  have  been  rated  to  the  relief  of  the  poor  of 
Husle  (exclusive  of  the  township  of  Anlaby),  and  the 
OTerseers  of  that  part  of  Hessle  parish  have  acted  for 
TrarAy  as  if  it  were  a  part  of  their  district 

The  earliest  rate  of  which  there  is  evidence  is  that  of 
the  year  1765^  and  in  that  and  the  six  succeeding  years 
the  ratepayers  of  Tranby ^  though  included  in  the  Hessh 
ratesy  are  inserted  in  a  list  by  themselves^  headed 
'*  Tranby  tenants,''  and  ending  with  a  summary  of  the 
amount  under  the  head  "  Total  Tranby  Assessments  ;** 
this  practice  however  was  not  continued  after  1772,  but 
all  the  persons  rated  both  in  Heule  and  Tranby  are 
induded  in  one  general  list 

The  Tranby  lands  have  also  as  far  back  as  the 
memory  of  living  witnesses  extends,  and  for  anything 
that  appears  to  the  contrary  beyond  that  time,  been 
rated  to  the  highway  rates  for  Hessh  (exclusive  of 
Anlaby),  and  the  Bessie  surveyors  of  highways  repaired 
the  roads  of  Tranby  as  if  it  were  a  part  of  their  district. 
The  county  rate  also,  which  was  made  upon  or  in  respect 
of  Hessle  (exclusive  of  Anlaby),  included  the  lands  of 
Tranby. 

On  the  other  hand  the  lands  in  Tranby  from  the 
earliest  period  were  tithable  to  Kirk  Ella  as  being 
situate  in  that  parish,  the  occupiers  were  always  rated  to 
and  paid  church  rates  in  that  parish  and  the  Easter 
dnes  and  all  other  ecclesiastical  dues,  and  never  paid 
tithes,  church  rates  or  any  ecclesiastical  dues  to  Hessle. 
Some  of  the  residents  of  Tranby  had  seats  in  the  parish 
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1868.  church  of  Ilessle,  but  uot  as  of  right,  and  some  of  the 
TheQuEEH  bodies  of  deceased  inhabitants  of  Tranby  had  been 
Watsok.  buried  in  the  church  or  churchyard  of  Hesile,  but  this 
was  only  under  permission  and  not  as  of  right,  and 
double  fees  had  been  charged  as  in  the  case  of  strangers. 
The  incumbent  of  Hessle  sometimes  married  Tranby 
people  when  it  was  wished  he  should  do  so,  but  he 
married  them  not  at  Hessle  but  at  Kirk  Ella  church,  by 
the  permission  of  the  incumbent  of  that  parish.  In 
fact  as  to  all  ecclesiastical  matters  Tranby  has  uniformly 
and  immemorially  been  treated  and  reputed  as  a  part  of 
the  parish  of  Kirk  EUa. 

In  the  year  1792  stat.  32  G.  3.  c.  109.  was  passed, 
intituled,  ^^  An  Act  for  dividing,  inclosing,  draining,  and 
improving  the  open  fields,  meadows,  pastures,  commons, 
and  waste  grounds,  within  the  several  townships  or  ham- 
lets of  Hessle,  Anlaby^  and  Tranby  in  the  county  of  the 
town  of  Kingston  upon  Hull,  and  for  making  a  compen- 
sation in  lieu  of  tithe  for  certain  ancient  inclosed  lands 
within  tlie  said  several  townships  or  hamlets,  and  also 
within  the  township  or  hamlet  of  ff*oofertonf  otherwise 
Wolfreton^  in  the  same  county."  By  sect.  79  it  was 
declared  to  be  a  public  Act. 

In  the  preamble  it  was  recited  amongst  other  things 
that  within  the  townships  of  Hessle  and  Anlaby  were 
certain  open  fields, with  balks  or  pieces  of  sward  ground 
and  meadows  and  pastures  therein,  respectively  men- 
tioned and  described;  and  that  "within  the  township 
or  hamlet  of  Tranby''  was  a  certain  open  field  called  by 
the  name  of  Tranby  Field,  with  several  balks  or  pieces 
of  sward  ground,  the  whole  containing  about  400  acres ; 
and  in  the  townships  of  Hessle  and  Tranby  are  a  certain 
stinted  pasture  and  a  common  called  by  the  name  of 
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Hessle  and  Anlahy  Common  ;  "  which  said  open  fields,        1868. 
meadows,  pastures,  common,  and  waste   grounds  are    xhe  Quebh 
situate  within  the  several  parishes  of  Hessle  and  Kirk      ^^^q,, 
Ellei^^  (being  the  parish  of  Kirk  Ella  hereinbefore 
mentioned] ;   and  reciting,  amongst  other  things,  that 
the  lord  of  ''  the  manor  of  Hessle  and  Tranb^*  was  seised 
of  and  interested  in  the  soil  of  the  commons  and  waste 
grounds  '* within  the  said  manor;''  and  that  the  lord 
of  the  manor  of  Anlaby  was  seised  of  and  interested 
in  the  soil  of  the  commons  and  waste  grounds  "  within 
the  said  manor ;"  that  the  vicar  of  the  parish  and  parish 
church  of  Hessle  was  entitled  to  certain  glebe  lands 
and   common  rights  within  the   several  fields,  lands 
and   grounds,  or  some  of   them,    and  that   he    and 
fFalter   StrichlaTtd   were    respectively   entitled    to   all 
manner  of  tithes,  both  great  and  small,  arising  within 
such  parts  of   the  fields,  lands  and  grounds  as  were 
situate   within  the  parish  of  Hessle;    and  that  Robert 
Carlisle  Broadley^  Esquire,  and   William   Wade,  clerk, 
as  vicar  of  the  parish  and  parish  church  of  Kirk  Elky, 
were  respectively  entitled  to  all  manner  of  tithes,  both 
great  and  small,  arising  within  such  parts  of  the  fields, 
lands  and  grounds  as  were  situate  within  the  parish  of 
Kirk  Elley  ;  and  that  **  as  well  the  respective  townships 
or  hamlets  of  Hessle,  Anlaby,  and  Tranby  aforesaid,  as 
the  lands  in  each  of  them,  belonging  to  the  several 
proprietors  in  the  said  fields,  lands,  and  grounds,  lie  inter- 
mixed and  dispersed  in  small  parcels."    Commissioners 
are  then  appointed  for  putting  the  Act  into  execution. 

Sect.  11.  '' Provided  always,  that  nothing  herein  con- 
tained shall  authorize  the  said  Commissioners  to  hear  or 
determine  any  difference  or  dispute  which  may  arise 
touching  the  right  or  title  to  the  lands  or  other  rights 
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1868.       ^^^^  ^^7  ^^  claimed  in  the  said  open  fields^  meadows, 

The  QuBn    P^*^^"^***  common,  and  waste  gronnds,  for  which  the 

▼•  parties  may  commence  and  prosecnte  such  suits   or 

remedies,  at  law  or  in  equity,  as  they  shall  be  advised 

and  think  proper/' 

Sect  24.  "  And  whereas  disputes  may  arise  between 
the  inhabitants  or  proprietors  of  lands  in  the  respective 
townships  of  Hessk,  Anlaby,  and  Tranhy  aforesaid,  and 
also  the  inhabitants  or  owners  of  lands  in  some  of  the 
parishes,  townships,  or  places  adjoining  to  the  same, 
touching  the  respective  boundaries  thereof;  and  it  will  be 
necessary,  upon  the  said  intended  division  and  indosure, 
to  settle  andi  ascertain  all  such  boundaries,  as  well  of  the 
said  respective  townships  of  Hessk,  Anlaby,  and  Tranhy 
aforesaid,  as  also  of  the  adjoining  parishes,  townships,  or 
places ;  therefore  be  it  enacted,  that  the  said  Commis- 
sioners shall  and  may,  and  they  are  hereby  authorized 
find  empowered  to  enquire  into,  ascertain,  set  out, 
determine  and  fix,  not  only  the  boundaries  of  the  said 
several  townships  or  hamlets  of  Hessk,  Anhby,  and 
Tranby  aforesaid,  but  also  the  boundaries  of  such 
parishes,  townships,  or  places  adjoining  to  the  same;  and 
after  the  said  boundaries  shall  be  so  respectively  ascer- 
tained, set  out,  determined,  and  fixed,  the  same  shall 
and  they  are  hereby  declared  to  be  the  boundaries  as 
well  between  the  respective  townships  of  Hessk,  Anhby, 
and  Tranby  aforesaid,  as  also  the  parishes,  townships,  or 
places  respectively  adjoining  to  the  same,  subject  to  an 
appei^l  at  the  Quarter  Sessions  in  manner  hereinafter 
mentioned,  any  law,  usage,  or  custom  to  the  contrary 
potwithstauding/' 

Sect  26  enacts  that  the  Commissioners  shall  make 
puch  allotments  to  the  vicar  of  Bessk  s^i  Walter  Strick-^ 
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land  as  should  be  equal  in  value  to  the  glebe  lands        3868. 
respectively  belonging  to  them  within  the  lands  and    The  Qubsh 
grounds  directed  to  be  inclosed,  for  and  in  lieu  of  such      watsok. 
respective  glebe  lands. 

By  sect.  26,  the  Commissioners  were  required  to 
make  allotments  to  the  vicar  of  Hessle,  fValter  Strick- 
land, Robert  CarlkU  Bradley  and  the  vicar  of  iTiVA;  Ella 
of  parcels  of  land  within  the  open  fields  thereby  directed 
to  be  inclosed  in  lieu  of  all  manner  of  tithes,  both  great 
and  small,  and  all  vicarial  and  ecclesiastical  rights,  dues 
and  payments  arising  or  payable  within,  for  or  in  respect 
of  the  lands  and  grounds  directed  to  be  inclosed. 
Directions  then  follow  for  the  division  of  the  allotments 
amongst  the  persons  in  that  section  mentioned. 

Sect.  27  contains  powers  for  the  general  allotment  of 
the  residue  of  the  lands. 

By  sect.  82,  after  reciting  that  the  vicar  of  He$$le^ 
Walter  Strickland,  Robert  Carlisle  Broadley  and   the 
vicar  of  Kirk  Ella  were  respectively  entitled  to  certain 
great  and    small    tithes    arising  out  of    the   several 
'  messuages  and  ancient  inclosed  lands  within  the  several 
townships  or  hamlets  of  Jffessle,  Anlaby,  Tranby  and 
H^ooferton  aforesaid,  and  which  were  within  the  said 
several  parishes  of  Hessle  and  Kirk  EUaf  the  Commis- 
sioners were  required  by  their  award  to  order  that  the 
owners  of  the  said  messuages  and  inclosed  lands  should 
annually  pay  to  the  vicar  of  Hessle^  Walter  Strickland^ 
Robert  Carlisle  Broadley  and  the  vicar  of  Kirk  Elky 
such  sums  of  money  as  the  Commissioners  should  deem 
to  be  a  just  recompense  for  all  the  last  mentioned 
tithes. 

By  sect.  53  it  was  enacted  that  the  Commissioners 
should  draw  up  their  award  in  writing,  with  a  plan 
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1868.       anoexed  thereto^  as  therein  mentioned.    The  condiiding 
The  QuBBK    P'^^isio'i  of  tills  section  is  in  the  words  following : — 

▼.  it  The  several  allotments  and  divisions,  and  all  orders, 

Watbov. 

directions,  regulations  and  determinations,  so  to  be 
made  as  aforesaid,  and  declared  in  and  by  the  same 
award  or  instrument,  shall  be  final,  binding,  and  con- 
duaive  unto  all  the  parties  interested  therein/' 

The  Commissioners  appointed  hj  and  acting  under 
and  in  execution  of  the  Act  duly  made  their  award  in 
writing  dated  the  23rd  February,  1796. 

Ail  the  rated  lands  and  tenements  in  TratAy  in  the 
occupation  of  the  appellant  and  four  respondents  are 
dealt  with  in  and  by  the  award.    Parts  of  them,  which 
consisted  of  old  indosures  in  Tranby,  were  charged  by 
the  Commissioners  pursuant  to  sect.  32  of  the  Act  with 
tithe  rents  payable  to  Robert  Carlisle  Broadley  and  the 
vicar  of  Kirk  Ella  and  their  respective  successors  in  lieu 
of  their  former  rights  to  tithes  in  respect  of  the  old 
inclosures,  and  which  tithe  rents  have  been  since  regu- 
larly paid.    The  remainder  of  the  rated  lands,  aud  being 
the  greater  part  thereof  and  consisting  of  allotments  of  * 
Tranby  Field  and  the  other  open  lands  in  Tranby,  were 
awarded,  set  out  and  allotted  in  different  parts  and 
allotments  to  certain  persons  through  whom  the  present 
owners  and  occupiers  thereof,  including  the  appellant, 
respectively  derive  title. 

The  award  does  not  purport  to  set  out,  determine  or 
fix  the  boundaries  of  any  townships  or  parishes  otherwise 
or  more  particularly  than  is  shewn  in  and  by  the 
descriptions  and  declarations  after  mentioned. 

Of  the  fifty-one  acres  in  respect  of  which  the  appel- 
lant is  rated  about  thirty-eight  acres  are  old  inclosure 
charged  with  tithe  rents  as  above  mentioned ;  and  the 
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award,  in  a  schedule  headed  '*  Kirk  Ella  tything''  speci-  1868. 
fying  the  annual  payments  to  be  made  to  RobertCarlisk  The  Qxtun 
Broadky^  his  heirs  and  assigns,  states  two  pieces  con- 
taining 24  a.  0  r.  1  p.  to  be  in  the  township  of  Tranby. 
Of  the  rate  of  3/.  45.  2d.,  at  which  the  appellant  was 
rated,  2/.  4f .  2d.  is  in  respect  of  these  fifty-one  acres 
of  old  inclosure.  The  remainder  of  the  fifty-one  acres 
consists  of  new  inclosure  allotted  by  the  Commissioners 
and  declared  by  them  to  be  in  the  township  of  TTonby 
and  parish  of  Kirk  EUa. 

The  following  is  an  extract  from  the  award  respect- 
ing one  of  the  allotments  for  which  the  appellant 
was  rated:— "We  do  also  award,  set  out,  allot  and 
appoint  unto  the  said  William  Green  and  his  heirs  all 
that  other  piece  or  parcel  of  land  situate,  lying  and 
being  in  Tranby  Field  containing  12  a.  2  r.  18  p.,  be  the 
.  same  more  or  less,  adjoining  lands  herein  awarded  to 
the  said  Joseph  Sykes  on  or  towards  the  east^  lands  here- 
in awarded  to  Francis  Green  on  or  towards  the  west, 
Old  Inclosure  and  Maize  Lane  on  or  towards  the  north, 
^iSwanland  Road  on  or  towards  the  south ;  and  we  do 
order  and  direct  that  the  said  William  Green,  his  heirs 
^d  assigns,  shall  make  and  for  ever  hereafter  maintain 
good  and  sufficient  ditches  and  fences  on  the  east  side 
and  south  end  of  this  allotment,  and  we  declare  this 
allotment  to  be  in  the  said  township  of  Tranby  and 
parish  of  Kirk  EUa  aforesaid." 

Of  the  255  acres  and  more  for  which  the  respondent 
Thompson  is  rated  thirty  acres  are  old  inclosure,  and  are 
charged  in  the  Kirk  Ella  tithing  with  a  tithe  rent  to 
Biohert  Carlisle  Broadley  in  the  same  manner  as  herein- 
before shewn  with  respect  to  the  appellant's  thirty-eight 
acres.  Of  the  rate  of  17/.  4«.  Td*  at  which  the  respondent 
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The  QuKBN 

V. 

Watboh. 


1868.  Thompson  is  rated  2/.  0$.  6d.  is  in  respect  of  these  thirty 
acres  of  old  inclosure. 

All  the  remainder  of  the  lands  in  question  are  nevr 
inclosnre  allotted  in  similar  terms  mutatis  mutandis^  and 
declared  to  be  in  the  township  of  Trcmby  and  parish 
of  Kirk  Ella. 

The  practice  of  rating  Tranby  lands  to  the  poor  rate  as  a 
part  of  Hessle  was  continued  without  opposition  or  objec- 
tion until  recently,  when  the  parish  o{  Hessle,  finding  their 
existing  burial  ground  insufficient,  expended  a  consider- 
able sum  of  money,  exceeding  ISOOJL,  in  purchasing  a 
new  burial  ground  and  in  the  expenses  connected  there- 
with, which  expenditure  under  the  recent  Burial  Acts 
became  a  charge  on  their  poor  rate.  •  The  ratepayers  of 
Tranby^  who  were  entitled  as  of  right  to  bury  in  the 
churchyard  of  Kirk  Ella,  which  was  sufficient  for  the 
necessities  of  that  parish  and  was  likely  to  continue 
sufficient  for  many  years  to  come,  objected  to  this  new 
charge  upon  them,  and  became  desirous,  if  they  oould 
legally  do  so,  to  put  an  end  to  the  practice  of  rating  the 
lands  in  Tranby  as  a  part  of  Hessle  parish ;  and  fche 
present  appeal  was  brought  with  the  concurrence  of  all 
of  them  to  try  its  validity. 

The  question  for  the  opinion  of  this  Court  was,  whe- 
ther the  above  mentioned  lands  and  tenements  inTYanby 
were  liable  to  be  rated  to  the  relief  of  the  poor  in  the 
parish  of  Hessle. 

Prideaux  and  Lewers,  for  the  respondents. — The  infer- 
ence from  the  facts  stated  is  that  the  districts  called 
Tranby  and  Hessle  formed  one  reputed  parish  of  Hessle 
for  the  purpose  of  the  poor  rate  at  the  time  of  the 
passing  of  stat.  43  El  c.  2.     The  case  comes  within  the 
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principle  of  Sharpky,  appt.,  T/ie  Overseers  of  Mable-  1868. 
Hufffe^  respts.  (a),  where  it  was  alleged  that  there  were  jj^^  Qumm" 
two  parishes  each  of  which  ought  to  be  rated  separately ;  wa«oh. 
and  Erie  J.  said,  p.  917,  '^  Whatever  might  be  their 
state  as  to  ecclesiastical  matters,  this  is  a  question  as  to 
civil  rights ;  and  as  far  back  as  living  memory  goes 
these  rectories  have  for  civil  purposes  been  treated  as 
one  parish  :  and  I  see  no  reason  to  think  that  they  are 
not  one/'  IMellar  J.  In  that  case  there  were  two 
churches.]  A  reputed  parish  satisfies  stat.  48  EL  c.  2. ; 
Weeden  v.  fFalAer  (i),  Hilton  v.  Pawle  (c),  Nichols  v. 
fValker  (d).  And  stat.  13  &  14  Car.  2.  c.  12.  s.  21. 
extends  the  law  as  to  the  relief  of  the  poor  to  all  town- 
ships and  villages  which  are  reputed  as  such  (e) ;  Rex 
v.  The  Inhabitants  of  Rufford  (/),  Rex  v.  The  Inhabit 
touts  of  Welbeck,  Nottinghamshire  (ff).  [Mellor  J.  referred 
to  Rex  V.  The  Inhabitants  of  Standard  Hill  (A).]  Daw- 
SOB,  appt.,  I'he  Surveyor  of  Highways  for  fVilloughby, 
respts.  (i)y  and  Reg,  v.  The  Inhabitants  of  Ashby  FoU 
ville{k\  were  cases  relating  to  highways.  Hessle  cum 
Tranby  may  be  a  township  within  stat  13  &  14  Car,  2. 
c.  12.  s.  21.  The  boundaries  of  parishes  were  originally 
ascertained  by  those  of  a  manor  or  manors ;  churches 
were  founded  or  built  by  the  lords  of  manors,  who  were 
at  liberty  to  appropriate  the  tithes  of  their  lands  as 
they  pleased;  and  the  boundaries  of  parishes  were 
settled  long  after  the  foundation  of  churches,  and  were 

(a)  3^.^5.906. 

(6)  2  BoU,  Sep.  160,  dted  in  16  Vin.  Abr.  418,  Pom-  (A.) 
(c)  Oro,  Car.  02.  (<0  Oro,  Car,  394. 

(e)  As  to  what  is  a  township  or  Till  within  the  meaning  of  that  Act, 
ieelAo/.P.L.  11.14,4thed. 
(/)l«f.612.  (g)2  8tr,n^. 

(A)  AM. ^8.  378.  (t)  b  B.  ^ 8.  920. 

(*)  7  B.  4'  S.  '277. 
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1868.  afterwards  much  varied  and  in  many  cases  abridged 
The  QuEBN  Aiid  narrowed  as  new  churches  were  built ;  Lousley  v. 
Watson,  Hayward  (a),  per  Macdonald  C.  B.,  Steer  Parish  Law^ 
3rd  ed.^  p.  5.  It  appears  tlierefore  that  the  division  of  the 
kingdom  into  yills  is  older  than  that  of  parishes ;  16  Vin. 
Abr,  183,  Parish,  in  margin.  And  a  parish  often  in- 
cludes several  vills.  In  Fkta,  lib.  4^  cap.  15,  §  9,  it  is 
said,  Plures  hameletti  potuerunt  pertinere  ad  unam 
parochiam ;  nor  is  there  any  reason  why  a  township 
should  not  be  partly  in  one  parish  and  partly  in  another. 
Hessky  Anlaby  and  Kirk  Ella  are  mentioned  in  Domesday 
Book;  Tranby  is  not,  and  Tranby  is  not  a  township. 
[He  referred  to  the  definitions  of  vill  in  Co.  Litt  115  b. 
Com.  Dig.  Parish  (C).]  The  inclination  of  the  Courts 
is  to  uphold  the  status  quo ;  Rex  v.  The  Inhabitants  of 
Leigh  {b),  Dawson,  appt.,  The  Surveyor  of  Highways 
for  Willoughbyy  respt.  (c),  per  Crompton  J.  It  lies  upon 
the  appellant  to  shew  that  it  is  a  legal  impossibility  for 
the  township  of  Tranby  to  be  part  of  the  parish  of 
Hessh  for  the  purposes  of  the  poor  rate. 

Stat.  32  G.  3.  c,  109.  in  its  preamble  mentions  ''the 
manor  of  Hessle  and  Tranby,**  The  declaration  in  the 
award  made  under  that  Act  that  certain  allotments 
were  in  the  township  of  Tranby  and  in  the  parish  of 
Kirk  Ella  is  inoperative.  Sect.  1 1  limits  the  authority 
of  the  Commissioners  to  the  adjudication  of  questions 
relating  to  the  purposes  of  the  Act,  which  were  the 
inclosure  of  lands  and  commutation  of  tithes :  it  excludes 
from  their  jurisdiction  disputes  touching  the  title  to 
land  "  or  other  rights/*  that  is  other  than  the  right  to 
tithes ;  and  therefore  a  dispute  relating  to  poor  rate  is 

(fl)  lY.^J.  683.  586.  {h)  3  T.  B,  746. 

(c)  5B.4-S.  920.  924. 
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eluded.     Sect.  24  only  authorised  them  to  ascertain        1868. 
boundaries  of  the  townships  of  Hessle,  Anlaby  and    The  Quikk 

^^by  in  case  of  disputes  arising,  but  no  dispute  has 
,,/^***  and  the  Commissioners  therefore  did  not  act 
irk     ^  that  section.     They  had  no  power  to  declare  in 


Watson. 


H 


parish  the  lands  xthey  dealt  with  were.     [They 


*^ed  to  Stat.  17  G.  2.  c,  37.] 


T.  P.  E.  Thompson^  for  the  appellants. — It  is  imma- 
terial to  inquire  into  the  origin  of  vills  or  extra  paro- 
chial places.  The  question  is  not  whether  Tranhy  is  a 
separate  township,  but  to  which  of  the  two  parishes. 
Kirk  Ella  or  Hessle^  it  belongs.  The  concluding  para- 
g;raph  of  the  case  shews  that  the  ratepayers  of  Tranby 
have  good  reason  for  objecting  to  any  association  with 
Uessk :  they  have  no  right  of  burial  in  that  township, 
and  their  ecclesiastical  association  with  Kirk  Ella  will 
render  them  liable  to  contribute  to  a  new  burial  ground 
there  if  it  should  become  necessary.  The  practice 
during  the  last  100  years  of  the  occupiers  of  lands  in 
Tranby  combining  with  the  occupiers  of  lands  in  Hessle 
for  maintaining  their  poor  and  repairing  their  highways 
jointly  has  arisen  firom  its  being  more  conyenient  for 
the  former  to  attend  to  parochial  a£fairs  in  conjunction 
with  the  latter  than  with  the  occupiers  of  lands  in  Kirh 
Ella.  It  may  have  had  its  beginning  in  an  agreement 
between  the  two  townships  which  can  be  put  an  end  to 
at  any  time;  as  in  Bey,  ▼.  The  Inhabitants  of  Ashby 
Foltilk  {a\  where  the  Court  said,  "  The  proper  conclu- 
sion we  think  is,  that  the  repair  of  this  highway  by  the 
parish  of  Gaddesby  resulted   from  some  arrangement 

(fl)  7  5.  #  A  277.  284. 
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come  to  between  these  parisheB  from  consideratioDa  of 
mutual  convenieuce,  aud  which  therefore  could  at  tmy 
time  be  pnt  an  end  to  by  either." 

A  township  cannot  legally  form  part  of  one  parish 
for  (nril  purposes  whilst  it  forms  part  of  another  for 
ecclesiastical  purposes.  If  the  township  of  7Van/iy  is 
within  the  ecclesiastical  parish  of  Kirk  Ella,  it  is  so 
for  all  purposes ;  and  the  present  state  of  things  coold 
not  have  a  legal  origin.  [Lusk  J.  The  tithes  in  one 
parish  might,  with  proper  consents,  he  transferred  to 
another.  A  township,  though  in  a  parish,  may  hare 
appointed  overseers.]  The  cases  of  Hilton  v.  Pawle  (a) 
and  NichaU  v.  Walker  (&]  only  shew  that  a  portion  of 
an  ancient  parish,  which  has  a  church  and  has  managed 
its  own  ecclesiastical  affairs,  may  be  held  a  reputed 
parish  under  stat.  43  El.  e.  2.  for  the  separate  mainte- 
nance of  the  poor.  But  the  making  of  poor  rates  in 
a  district,  and  the  having  a  district  overseer,  will  not 
make  it  a  parish  without  the  performance  of  marriages, 
burials,  christenings  and  other  parochial  rites ;  Rudd  f. 
Falter  (c).  [He  also  cited  Beg.  v.  Clayton  ((/).]  In 
Sharpley,  appt,  TVie  Ooerteert  of  MabUthorpe,  reapts.  {e), 
it  was  only  held  that  two  ecclesiastical  parishes  may 
form  one  civil  parish,  and  the  circumstances  there  were 
very  peculiar.  If  Tranby  can  form  part  of  the  township 
of  Heule  for  the  purpose  of  maintaining  the  poor  it  can 
do  so  also  for  the  purpose  of  repairing  the  highways. 
But  suppose  the  parish  of  Kirk  Ella  were  indicted  for  non 
repair  of  the  highways  in  Tranby,  it  could  not  set  up 

(o)  Cro.  Car.  92,  (A)  Oro.  Car.  394. 

{e)  \Nod.\m;  ACBuddr.  Morten,  2  SaU.  BOl. 

(fi  13  Q.  B.  364.  (f)  3  £  #  £.  900. 
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the  liability  of  Hessle  to  maintain  them ;  Dawson^  appt.,  1868. 
The  Surveyor  of  Hightoays  for  fViHaugbbyt  respt.  (a),  xhe  Qubxr 
[He  also  dted  Bey.  v.  The  Inliabitants  of  Ashby  FoU  ^^^^,, 
««/fe(ft).]  If  it  were  legally  possible  that  Travby 
could  be  part  of  the  township  ot  Hessle  for  civil  purposes 
there  is  no  evidence  that  it  was  repnted  part  of  that  town- 
ship at  the  time  of  the  passing  of  stat  43  El  c.  2.  The 
poor  rate  was  levied  according  to  ecclesiastical  divisions 
and  districts.  In  the  ecclesiastical  survey  made  in  pur- 
suance of  stat.  26  H.  S.,  a.d.  1535^  Valor  Ecclesiasiieus, 
vol.  5,  p.  128,  Ferehy,  EUey,  Wolleton,  Anleby  and  Hesle 
are  mentioned  as  parishes  in  the  county  of  the  town 
of  Hull.  The  designation  in  the  preamble  of  stat. 
32  G.  3.  c.  109.  of  the  ''Manor  of  Hessle  and  Tranby"' 
may  be  a  misprint  for  "  manors/'  as  there  is  now  no 
such  manor  as  Hessle  cum  Tranby.  Probably  Tranby 
was  for  all  temporal  purposes  separate  from  Kirk  Ella 
hke  the  hamlet  of  Coleshill,  which  was  part  of  the  parish 
of  Amerskam  for  ecclesiastical  purposes  in  Bey.  v.  The 
Overseers  of  Coleshill  (c).  The  origin  of  the  confusion 
with  respect  to  the  boundaries  is  in  the  fact  recited  in 
the  preamble  of  stat  32  G.  3.  c.  109.>  viz.,  that  the 
townships  of  Hessle,  Anlaby  and  Tranby,  and  ''  the  lands 
in  each  of  them,  belonging  to  the  several  proprietors  in 
the  said  fields,  lands  and  grounds,  lie  intermixed  and 
dispersed  in  small  parcels.''  The  Commissioners  were 
empowered  by  sect.  53  to  make  an  award  which  should 
express  their  decision  as  to  the  situation  of  the  lands ; 
and  by  sect  53  a  plan  was  to  be  annexed  to  the  award 
and  both  were  to  be  lodged  in  the  vestry  of  the  parish 
church  of  Hessle.    [He  also  referred  to  the  recitals  in 

(fl)  hB.^S.  020.  (6)  7B.^8.  277. 

(€)  2B.4:  8.82o]  affirmed  on  error,  4  Id,  667. 
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18G8.        sects.  24  and  32.]  The  allotment  of  the  piece  of  land  in 

The  QvBKK     Tranhy  Field  was  an  attempt  to  carry  out  the  power 

WiTsoN.      given  to  them  in  sect.  24,  and  their  declaration  that  it 

was  in  the  parish  of  Kirk  Ella  is  some  evidence  of  the 

fact     [Mellor  J.     They  had  no  right  to  make  such  a 

statement.] 

Mellor  J.  I  am  of  opinion  that  the  rate  should  be 
confirmed,  and  that  the  order  of  Sessions  was  right. 
It  is  a  case  of  some  difficulty,  but  unless  the  district 
of  Tranhy  shews  some  legal  objection  to  the  state  of 
things  which  has  now  continued  so  long  we  ought  to 
give  effect  to  it.  Lord  Campbell  said,  in  the  case  of 
Sharpley^  appt.,  The  Overseers  of  Mahlethorpe^  respts.  (a), 
"  I  can  see  no  sufficient  legal  ground  for  disturbing  a 
usage  which  has  prevailed  so  long.^'  Before  the  origin 
of  parishes,  and  when  churches  were  first  founded,  the 
land  owners  who  founded  them  assigned  the  tithes  of 
their  lands  to  those  churches,  but  that  may  have  been 
anterior  to  the  ecclesiastical  division  of  the  parishes. 
The  tithes  of  lands  in  the  district  of  Tranhy  may  have 
been  assigned  to  the  church  of  Kirk  Ella,  and  yet  that 
ecclesiastical  district  may  for  all  civil  purposes  have 
been  formed  into  a  township  consisting  of  itself  and 
Hesskf  or  it  may  be  that  after  the  ecclesiastical  divi- 
sion of  parishes  the  tithes  of  lands  in  Tranhy  were 
appropriated  to  the  church  of  Kirk  Ella ;  then  having 
been  formed  into  the  township  of  Hessle  with  Tranby, 
and  being  so  at  the  time  of  stat.  43  El  c.  2.,  and 
subsequently  of  stat.  13  &  14  Car,  2.  c.  12.,  it  became 
by  reputation  such  a  parish  or  township  as  might 
under  those   Acts   be    entitled  to    maintain    its    own 

(«)  3  E.  4'  B.  90rx  916. 
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poor,  and  have  all  the  civil  privileges  that  belong  to        18G8. 

a  parish  or  township.     At  the  same  time^  owing  to    The  Qu»h 

an  actaal  bargain  or  an  understanding  on  which  the      Watsov. 

separation  or  union  took  place,  it  may  have  been  the 

practice  for  the  inhabitants  of  the  district  of  Tranby 

to  go  to  the  parish  church  of  Kirk  Ella,  which  would 

account  for  the  payment  of  church  rates,  Easter  and 

other  ecclesiastical  dues  to  Kirk  EUa.  On  the  other  hand, 

for  a  hundred  years  at  least  the  lands  in  Tranby  have 

uniformly  been  rated  to  the  poor  for  the  township  of 

Beule  as  part  of  that  township,  and  have   uniformly 

contributed  to  the  highway  rates.     There  is  evidence 

that  there  is  a  manor  of  Hessle  cum  Tranby^  though  I 

do  not  rest  much  upon  that    No  doubt  in  the  origin  of 

ecclesiastical  divisions    the   parochial   limits  generally 

followed  the  ambit  of  manors.   Though  the  instances  in 

which  a  pariah  includes  two  manors  are  not  uncommon, 

there  is  no  case  in  which  a  parish  has  extended  into  and 

formed  part  of  two  manors.    However  that  may  be,  here 

is  abundant  evidence  that  the  township  of  Ilessk  with 

Tranby  is  a  district  properly  maintaining  its  own  poor, 

and  has  power  and  authority  to  make  a  rate. 

Lush  J.  We  ought  not  to  disturb  a  state  of  things 
which  has  existed  for  so  long  a  time  unless  we  see  that 
it  could  not  have  a  legal  origin.  The  case  finds  that 
for  100  years  the  inhabitants  of  Tranby  have  been 
i^ssessed  to  the  poor  rate  by  the  overseers  of  the  town- 
ship of  Hesskf  and  as  far  back  as  living  memory  goes 
have  concurred  with  that  township  in  the  maintenance 
of  their  highways :  there  is  no  evidence  to  the  contrary, 
^d  I  infer  that  there  is  none  in  any  entries  so  far  back 
as  they  can  be  traced.     On  the  other  hand,  from  the 

R  2 
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1868.        earliest  period  the  lands  in  Tranby  have  been  treated 
The  Queen     ^"^  reputed  as  in  the  parish  of  Kirk  EBa,     I  think  for 
Watson       seFeral  reasons  this  state  of  things  may  have  had  a  legal 
origin.  It  is  sufficient  to  refer  to  one  which  is  probable, 
viz.,  that  Tranby  was  originally  part  of  the  township  of 
Hesskf  and  subsequently  became  part  of  the  parish  of 
Kirk  Ella,    There  is  no  legal  impossibility  in  a  township 
running  into  two  parishes ;  and  in  the  Indosure  Act, 
82  0. 8.  e.  109.»  it  is  called  the  township  of  Tranby ^  and 
sometimes  the  hamlet  of  Tranty ;  though  I  think  that 
evidence  is  wanting  to  shew  that  it  ever  was  a  township 
of  itself,  because  it  had  not  a  constable  nor  a  church 
of  its  own  for  the  celebration  of  Divine  service,  sacra- 
ments and  burials;    Co.  Litt.  115  &     The  association 
of  Tranby  with  Hessle  in  the  maintenance  of  the  poor 
and  repair  of  the  highways  could  have  had  a  legal  or^n 
by  virtue  of  stat  13  &  14  Car.  2.  c.  12.  s.  21.,  which 
would  have  enabled  this  township,  though  it  might  con* 
sist  of  portions  of  two  parishes,  to  appoint  overseers  of 
its  own,  and  separately  to  maintain  its  own  poor.  There- 
fore I  infer  that  Tranby ^  not  being  a  township  of  itself, 
was  part  of  the  township  of  Hessle. 

Hannen  J.  If  we  assume  that  Hessle  and  Tranby 
were  originally  united  as  one  township  all  difficulties 
vanish ;  and  therefore,  as  it  is  proper  to  uphold  a  state  of 
things  which  has  existed  so  long,  we  should  adopt  that 
inference.  That  there  was  from  a  very  early  date  some 
connection  between  Tranby  and  Hesxle  appears  both 
from  negative  and  positive  evidence.  The  negative  evi- 
dence is  that,  though  three  districts  have  been  referred 
to  as  mentioned  in  Domesday  Book^  Tranby  is  not  men- 
tioned ;  therefore  it  must  be  included  in  one  or  other 
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of  those  districts.  The  positive  evidence  is  the  fact  1868. 
that  the  lands  in  Tranby  have  been  rated  with  Hessle  xhe  Quxza 
for  the  repair  of  its  highways.  As  a  township  is  liable  ^^^©h. 
to  repair  its  highways  irrespective  of  parochial  divi- 
sions, that  is  consistent  with  the  supposition  that  thqr 
belong  to  one  township.  According  to  Co.  Litt.  115  &• 
and  other  authorities  cited  in  Com.  Dig.  Parish  (C.  1)  (a), 
a  vill  or  township  is  a  natural  division  \  but  the  divi- 
sion of  parishes  appears  to  be  artificial,  and  depends 
on  circumstances  which  cannot  now  be  ascertained.  It 
may  be  that  when  the  parishes  of  Hessle  and  Kirk  Ella 
were  formed  the  artificial  boundary  cut  the  natural 
division  into  two  parts,  and  in  this  way  Travby  may 
have  become  for  ecclesiastical  purposes  attached  to  Kirk 
EBof  while  for  ciml  purposes  it  remained  eonnected 
with  the  dd  township  of  Hessle,  If  this  state  of  things 
existed  down  to  the  time  of  stat.  43  HL  c.  2.  and  sub- 
sequently, and  if  it  had  become  inconvenient  at  the 
time  of  the  passing  of  stat.  13  &  14  Car.  2.  e.  12.,  that 
would  introduce  a  new  state  of  things,  under  which 
Tranby  in  maintaining  its  poor  would  separate  from 
Eirk  EUa  and  revert  to  its  old  civil  assodation  with 
Bessie. 

Order  of  Sessions  confirmed. 

(a)  £lee  also  Fartssette  de  Laud.  L.  A,,  sect.  24^  and  note  (e)  hy  JmoK 
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186S. 


Saturday,  Carr,  appellant,  Stringer,  respondent. 

May  2na. 

g  «  g  Tzr  4  A  pair  of  scales  had  a  hollow  brass  ball  hanging  upon  the  weight  end 

e  %S  a  28         ^^  ^^  beam;  the  ball  was  constructed  with  a  neck  which  could  be 

ilniust  acalM     '^^^^^^'^^^  so  as  to  allow  shot  to  be  placed  inside,  and  being  hung  by  a 

^  '    hook  upon  the  beam  was  easily  removable.    The  scales  were  correct  in 

that  state ;  but  if  the  shot  inside  the  ball  was  removed  the  scales  were 

unjust  and  against  the  purchaser.    Upon  an  information  under  stat. 

5  &  6  ^.  4.  c.  63.  8.  28. :  Held,  that  justices  were  justified  in  finding 

that  the  ball  loaded  with  shot  was  no  part  of  the  scales,  and  that  con- 

sequently  they  were  unjust. 

/^ASE  stated  under  stat.  20  &  21  Vict  c  43. 

At  a  Petty  Session  holden  at  Tunbridge^  in  the 
county  of  Kenty  an  information  "was  preferred  by  the 
respondent^  being  the  inspector  of  the  weights  and 
measures  for  the  district^  under  stat.  5  &  6  fF.  4  c.  63. 
s.  28.^  that  three  pairs  of  scales  found  in  a  shop  kept 
by  the  appellant  and  in  his  possession  were  unjust,  and 
upon  the  hearing  the  justices  convicted  the  appellant. 

The  respondent,  on  the  27th  August,  1867,  visited  the 
shop  of  the  appellant  and  there  found  three  psiirs  of 
scales  which  were  correct  as  to  balance  in  the  way  they 
then  were,  but  upon  the  weight  end  of  the  beam  of  each 
pair  was  hanging  a  hollow  brass  ball.  These  brass  balls 
were  constructed  with  necks  which  could  be  unscrewed 
so  as  to  allow  shot  to  be  placed  in  the  interior,  and  they 
were  hung  by  stout  brass  wire  hooks  upon  the  beams 
of  the  scales  and  were  easily  removable  therefrom  by 
merely  lifting  them  off.  The  respondent  took  one  of 
these  balls  off  a  pair  of  scales  and  having  unscrewed 
the  neck  he  removed  the  shot  with  which  it  was  partly 
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filled  and  then  replaced  the  ball  in  its  former  position,        1868. 
and  on  testing  the  scale  found  the  latter  to  be  then         ca&r 
unjust  and  against  the  purchaser.     Similar  balls  were     striitoxe. 
very  generally  used  by  tradesmen  for  the  purpose  of 
adjustment. 

It  was  contended  by  the  respondent  that  this  brass 
ball  was  not  part  of  the  scales  and  was  easily  detached 
therefrom ;  and  that,  even  if  the  ball  could  be  considered 
part  of  the  scales,  yet  the  shot  with  which  the  same  was 
loaded  could  not  be  so  considered  as  it  could  be  removed 
at  any  time  without  apparent  alteration  in  the  scales,  and 
consequently  the  scales  themselves  were  unjust.  On 
behalf  of  the  appellant  it  was  contended  that  the  brass 
baU  with  its  load  of  shot  was  a  mere  instrument  of 
adjustment  attached  to  and  forming  part  of  the  scales; 
that  the  scales  were  firom  time  to  time  corrected  by 
adding  to  or  removing  shot  therefrom,  and  as  the  scales 
in  question  were  correct  at  the  time  they  were  used  by 
the  appellant  and  first  examined  by  the  respondent,  and 
were  only  rendered  incorrect  by  the  respondent  remov- 
ing the  ball  or  the  shot,  the  appellant  could  not  be 
convicted  of  any  offence. 

The  justices  were  of  opinion  that  the  ball  did  not 
form  part  and  parcel  of  the  scales,  as  it  merely  hung  on 
the  beam  by  its  own  weight  and  could  be  detached  in 
an  instant.  They  were  further  of  opinion  that  as  the 
shot  could  be  removed  from  the  ball  and  replaced  at 
pleasure  it  could  not  be  considered  a  proper  instrument 
of  adjustment  or  part  of  the  scales.  They  therefore  found 
that  the  scales  were  unjust. 

The  questions  for  the  opinion  of  the  Court  were, 
whether  the  justices  were  correct  in  their  view  of  the 
case  on  either  or  both  points. 
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1868.  Anderson,  for  the  respondent.— The  scales  themselves 

*      CiRa       were  unjust;  for  the  ball  loaded  with  shot  was  no  part 

Stbikosb.     ^^  them.      This  distinguishes  the  present  case  from 

The  London  and  North  Western  Railway  Company  v. 

Richards  (a).     [He  was  then  stopped.] 

Cohen,  for  the  appellant. — These  scales  when  properly 
adjusted  weighed  correctly  the  articles  placed  in  thero^ 
as  did  the  machine  in  The  London  and  North  Western 
Railway  Company  v.  Richards  (a).  [^Cockbum  C.  J. 
There  was  great  peculiarity  in  that  case:  there  the 
weighing  machine  was  right  in  the  first  instance, 
but  was  liable  to  derangement  from  atmospheric  and 
other  causes^  and  some  mode  of  adjustment  was  neces- 
sary :  here  the  scales  are  from  the  first  incorrect^  and 
the  ball  loaded  with  shot  is  used  to  make  them  appear 
just,  not  to  compensate  for  wear  and  tear.]  A  machine 
is  not  unjust  because  the  contrivance  by  which  it  is 
adjusted  can  be  easily  removed.  The  security  against 
fraud  is  the  contingency  of  the  inspector  coming  in  at 
any  moment  to  examine  the  weights  and  measures.  In 
The  Great  Western  Railway  Company,  appts.,  Bailie^ 
respt  (b),  the  weighing  machine  had  met  with  an  accident 
which  made  it  iucorrectj  and  an  allowance  for  the  error 
was  made  in  using  it 

CocKBURN  C.  J.  This  conviction  should  be  affirmed. 
I  am  far  from  saying  that  if  from  wear  and  tear  or 
any  other  cause,  as  in  The  London  and  North  Western 
Railway  Company,  appts.,  Richards,  respt.  (a),  scales 
or  any  weighing  machine  become  so  affected  as  to 
require  adjuutment,  and  in  order  to  effect  this  some- 

(a)  2  R  4-  S,  32a  (6)  b  B,  ^  S.  028. 
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thing  is  added  so  as  to  make  it  part  of  the  machine,        1868. 
the  scales  or  other  weighing  machine  would  be  nnjust.         cibb 
Bnt  it  is  very  different  if  the  instmment  itself  is  imper-     STKuIaBn. 
feet  and  unjust,  and  can  only  be  rectified  and  adjusted 
by  the  introduction  of  a  temporary  contrivance  which 
the  tradesman  may  at  any  time  withdraw.  Here  the  con- 
trivance was  no  part  of  the  machine,  and  there  is  the  more 
reason  for  holding  that  the  scales  are  unjust  because  it 
can  be  readily  used  for  the  purposes  of  fraud,  as  by  un- 
hooking the  ball  or  removing  the  shot  the  scales  become 
unequal  against  the  customer  and  in  favour  of  the  seller. 
It  was  said  that  the  possibility  of  the  inspector's  visit 
would  prevent  a  fraudulent  use  of  the  contrivance ;  but 
he  cannot  always  be  at  hand.     I  think  that  this  enacts 
ment  was  directed  against  this  sort  of  contrivance. 

Blackburn  J.  Stat  6  &  6  ^  4.  e.  63.  ^.  28.  creates 
two  different  offences,  the  having  weights  or  measures 
light  or  otherwise  unjust,  which  are  to  be  seized  and 
forfeited  in  addition  to  the  penalty,  and  the  having  steel- 
yards or  other  weighing  machines  incorrect  or  otherwise 
unjust,  for  which  a  penalty  only  is  inflicted  (a).  This  in- 
formation is  for  having  three  unjust  pairs  of  scales,  which 
clearly  are  weighing  machines,  and  the  principal  ques- 
tion is  whether  the  evidence  justifies  the  magistrates  in 
finding  that  they  were  incorrect  or  otherwise  unjust. 
Without  the  brass  ball  and  the  shot  inside  it  the  scales 
are  incorrect  and  against  the  purchaser.  Does  the  brass 
ball  with  the  shot  prevent  them  being  unjust?  If  the 
ball  were  **  an  integral  part  of  the  machine,''  and  brought 
out  a  correct  result,  the  scales  would  not  be  incorrect 
according  to  the  reasoning  of  Crompton  J.  in  The  Lon- 

(a)  See  Thomas,  appt.,  Stephenson,  respt,  2  E.^  B.  108. 
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1868.  dtm  and  North  Western  Railway  Company  v.  Richards  (a). 
CiBB  I  do  not  say  that  a  machine  with  a  contrivance  forming 
Steisokr.  ^^  integral  part  of  it  by  means  of  which  it  brought  out 
correct  results  would  necessarily  not  be  unjust ;  for  there 
may  be  ingenious  contrivances  of  that  kind  to  facilitate 
frauds.  But  in  the  present  case  fraud  is  not  found  nor 
imputed ;  and  indeed  it  would  be  irrelevant  to  find  fraud, 
the  issue  being  whether  the  scales  are  unjust.  As  to  the 
finding  of  the  justices  that  the  ball,  being  upon  one  of 
the  beams,  was  not  part  of  the  scales,  there  was  ample 
evidence  from  which  they  might  draw  that  conclusion, 
and  that  they  were  no  more  part  of  the  machine  than  a 
half-ounce  weight  which  might  at  pleasure  be  placed  or 
not  in  one  of  the  scales.  I  agree  that  a  contrivance, 
though  removable,  may  be  part  of  a  machine,  but  the 
fact  that  it  is  easily  detached  is  an  important  element  in 
considering  whether  it  is  part  of  the  machine.  If  scales 
must  require  adjustment  the  owners  should  take  care 
that  the  contrivance  is  screwed  on  the  machine  so  as  not 
to  be  removable^  and  that  if  it  is  removed  the  machine 
should  be  against  the  seller ;  otherwise  the  justices  vrill 
be  right  in  drawing  an  inference  against  them. 

Conviction  affirmed. 

(a)  2B.^8.  326. 334. 
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1868. 


Owens  against  Woosman. 
Owens  against  Jones.  ^     ' 

County  Courts 

The  County  CourtB  Act,  1867,  30  &  31  Vict.  e.  142.  «.  10.,  enacts  ^**}^'^* 

that  in  actions  of  tort  brought  in  a  superior  Court  "  a  Judge  of  the  ^A?^  \}^' 

Court  in  which  the  action  is  brought*'  may  make  an  order  that  unless  ^y^'  *•  ^r* 

the  plaintiff  give  security  for  costs  or  satisfy  the  Judge  that  he  has  ^»^  remit' 

a  cause  of  action  fit  to  be  prosecuted  in  the  superior  Court  proceedings  ^V^  came  to 

shall  be  stayed  or  the  cause  be  remitted  for  triw  before  a  County  Court.  ™*!*^.  Court, 

A  Judge  of  Ae  Common  Fleas  made  an  order  under  that  section  that  JurtMdiction 

actions  for  an  irreguUu*  execution  under  County  Court  process  brought  97  Judge  of 

in  this  Court  against  the  registrar  of  the  County  Court  and  the  plaintiff  one  Court  over 

in  the  original  action  should  be  remitted  to  be  tried  in  the  County  Court.  <^^^  «» 

Held,       •  another. 

1.  That  the  order  might  be  made  by  a  Judge  of  one  of  the  other   11  ^'4  ^  1  ^' 
Courts  sitting  at  Chambers  under  stats.  11  ^.  4  &  1  JK.  4.  c.  70.  ».  4.  and  f  •  f-J^v f*    ' 

1  &  2  Vict.  c.  45.  «.  1.  1  I  2  Ficf. 

2.  That  the  order  was  subject  to  be  reviewed  by  this  Court.  ^'  ^^'  ••  !• 

3.  That  the  action  was  properly  remitted  for  trial  before  a  County 
Court,  but  the  oider  was  varied  as  to  the  County  Court  in  which  the 
trial  ^ould  be. 

A  PRIL  17.  Croome  obtained  rules  caUing  upon  the 
defendant  in  each  action  to  shew  cause  why  two 
orders  made  by  fFilles  J.  under  The  County  Courts  Act, 
1867, 30  &  31  Vtct.  c.  142.  *.  10.,  should  not  be  rescinded 
or  varied,  by  which  it  was  ordered  that  the  actions 
should  be  remitted  to  the  County  Court  of  Montgo^ 
meryshire  holden  at  Llanidloes  and  Newtown  respectively 
unless  the  plaintiff  within  fourteen  days  gave  security  for 
the  defendants'  costs  to  the  satisfaction  of  the  Master. 

The  defendant  Jones  had  obtained  a  judgment  against 
the  plaintiff  in  the  County  Court  of  Montgomeryshire 
holden  at  Newtown,  of  which  the  defendant  Woosman 
was  r^strar,  and  an  order  was  made  for  payment  of 
the  amount  by  instalments.  The  present  actions  were 
brought  for  a  seizure  of  the  plaintiff's  goods  for  default 
of  payment  of  one  of  the  instalments  on  a  day  before 
it  was  due. 
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T. 

WoosHAjr. 

Owens 
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JOHBS. 


Stat.  80  &  81  Via.  c.  142.  *.  10.  "  It  shall  be  lawful 
for  any  person  against  whom  an  action  for  malicious 
prosecution^  illegal  arrest^  illegal  distress^  assault,  false 
imprisonment,  libel,  slander,  seduction,  or  other  action 
of  tort  may  be  brought  in  a  superior  Court  to  make  an 
affidavit  that  the  plaintiff  has  no  visible  means  of  paying 
the  costs  of  the  defendant  should  a  verdict  be  not  found 
for  the  plaintiff,  and  thereupon  a  Judge  of  the  Court  in 
which  the  action  is  brought  shall  have  power  to  make 
an  order  that  unless  the  plaintiff  shall,  within  a  time  to 
be  therein  mentioned,  give  full  security  for  the  defen- 
dant's costs  to  the  satisfaction  of  one  of  the  Masters  of 
the  said  Court,  or  satisfy  the  Judge  that  he  has  a  cause 
of  action  fit  to  be  prosecuted  in  the  superior  Court,  all 
proceedings  in  the  action  shall  be  stayed,  or  in  the 
event  of  the  plaintiff  being  unable  or  unwilling  to  give' 
such  security,  or  failing  to  satisfy  the  Judge  as  aforesaid, 
that  the  cause  be  remitted  for  trial  before  a  County 
Court  to  be  therein  named ;  &c.'' 

By  Stat  11  G.  4  &  1  fT.  4.  c.  70.  *.  4.,  every  Judge 
of  the  superior  Courts  of  common  law,  to  whatever 
Court  he  may  belong,  is  authorized  to  transact  such 
business  at  chambers  or  elsewhere  depending  in  any  of 
those  Courts,  as  relates  to  matters  over  which  the  Courts 
have  a  common  jurisdiction  and  as  may  according  to 
the  course  and  practice  of  the  Court  be  so  transacted  by 
a  single  Judge. 

By  Stat.  1  &  2  Vict.  c.  45.  *.  1.  ''every  Judge  of  the 
Courts  of  Queen's  Bench,  Common  Pleas,  or  Exchequer 
shall  have  equal  jurisdiction,  power  and  authority  to 
transact  out  of  Court  such  business  as  may  according  to 
the  course  and  practice  of  the  Court  be  so  transacted  by 
a  single  Judge  relating  to  any  suit  or  proceeding  in 
either  of  the  said  Courts  of  Queen's  Bench  or  Common 
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Pleas  or  on  the  common  law  or  revenue  side  of  the  said 
Court  of  Exchequer,  &c.^  or  relating  to  any  other  matter . 
or  thing  usually  transacted  out  of  Court  although  the 
said  Courts  have  no  common  jurisdiction  therein^  in 
like  manner  as  if  the  Judge  transacting  such  business 
had  been  a  Judge  of  the  Court  to  which  the  same  by 
law  belongs.^' 


1868. 


OWKNS 

V. 

WOOSMAN. 

OWMS 

T. 
JOHU. 


Mclntyrcy  for  the  defendant  in  the  first  action^  and 
Thesiger,  for  the  defendant  in  the*seoond  action,  shewed 
cause. — First  The  objection  taken  is  that  IViUea  J. 
had  no  jurisdiction  under  stat.  30  &  31  Vict  c.  142. 
8.  10.  to  make  the  orders,  the  actions  being  in  this 
Court.  But  by  stat.  1  te  2  Vict  c,  45.  s.  1.,  extending 
Stat.  11  6.  4  &  1  fF.  4.  r.  70.  t.  4.,  a  Judge  of 
either  of  the  Courts  may  at  chambers  transact  the  busi- 
ness of  every  Court  as  if  he  was  a  Judge  of  that  Court. 
In  Palmer  v.  The  Justice  Insurance  Company  (a),  on 
stat.  7  &  8  Vict,  c,  110.  s.  68.,  by  which  execution  on 
a  judgment  against  a  Joint  Stock  Company  may  be 
issued  against  a  shareholder  "  by  leave  of  the  Court,  or 
of  a  Judge  of  the  Court,  in  which  such  judgment, 
decree,  or  order  shall  have  been  obtained,^'  it  was  held 
that  a  Judge  of  any  Court  sitting  at  Chambers  has  the 
same  jurisdiction  as  a  Judge  of  the  Court  in  which 
judgment  was  obtained. 

Secondly.  In  answer  to  the  objection  that  the  Court 
has  no  power  to  review  the  decision  of  a  Judge  at 
Chambers:  sect.  10  of  stat.  30  &  31  Fic/.  c.  142. 
requires  the  plaintiff  to  satisfy  the  Judge  that  he  has 
'*  a  cause  of  action  fit  to  be  prosecuted  in  the  superior 
Court,''  and  this  Court  will  not  interfere  with  his  decision. 
[Cackburn  C.  J.    On  appeal  from  the  order  of  a  Judge 

(fl)  GE.fB.  1015. 
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this  Court  must  e^Lercise  its  own  discretioa  and  be 
satisfied  that  the  plaintiff  has  ^^  a  cause  of  action  fit  to 
be  prosecuted  in  the  superior  Court'*]  The  orders  do 
not  deprive  the  plaintiff  of  any  right :  they  merely  re- 
gulate procedure  (a).  [He  then  contended  that  the 
learned  Judge  had  e^Lcrcised  a  sound  discretion.] 


Denman  and  Croome,  for  the  plaintiff. — First.    The 
language  of  sect  10  of  stat  30  &  31  Vict,  c,  142.  com- 
pared with  tiiat  of  s6ct.  7  shews  that  it  was  intended 
that  the  power  conferred  by  sect.  10  should  be  exercised 
by  a  Judge  of  the  Court  in  which  the  action  was  brought 
In  actions  of  contract  the  power  to  order  the  cause  to 
be  tried  in  a  County  Court  is  given  by  sect  7  to  "a 
Judge  at   Chambers.''      [Blackburn   J.    What  object 
could  the  Legislature    have  for  using  the  words  in 
sect  10  in  a  restrictive  sense?]     The  object  might  be 
that  the  proceedings  from  the  beginning  to  the  end 
should  be  under  the  inspection  of  the  Court  in  which 
the  action   was  brought     [Blackburn  J.     The  Legis* 
lature  sometimes  change  words  for  the  mere  grace  of 
style.  Cochbum  C.  J.  The  words  ^'  a  Judge  at  chambers'' 
in  sect.  7  must  mean  the  same  as  ^^a  Judge  of  the 
Court  in  which  the  action  is  brought"  in  sect  10 :  under 
sect.  7  an  application  could  not  be  made  in  an  action 
in  this  Court  to  a  Judge  of  the  Common  Fleas  or  of  the 
Exchequer  sitting  at  chambers  as  such.]     In  Palmer  y. 
The  Justice  Insurance  Society  (b)  the  Judge,  acting  on 
stat.  7  &  8  Vict.  c.  110.  «.  68.,  had  to  exercise  a  merely 
ministerial  fimction.     Stat  11  ff.  4  &  1  fF.  4.  c.  70. 
s,  4.  gives  power  to  every  Judge  to  transact  such  busi- 
ness depending  in  any  of  the  Courts  "  as  may,  accord- 


{a)  See  Kimbrai/  v.  Draper,  antp,  p,  80. 
{b)  eE.4-B.  1015. 


XXXI.    VICTORIA. 


217 


ing  to  the  course  and  practice  of  the  Court,  be  trans- 
acted by  a  single  Judge.''  It  is  a  strong  thing  to  say 
that  this  applies  to  a  new  jurisdiction  conferred  on  the 
Judges  of  a  particular  Court  [Blackburn  J.  The  prac- 
tice has  been  for  the  Judges  sitting  at  chambers  to 
exercise,  without  regard  to  the  Court  in  which  the  pro« 
ceeding  was,  the  powers  given  by  new  statutes  to  single 
Judges.] 

Secondly.  The  County  Courts  Act,  1856,  19  &  20 
Vict  c.  108.  s.  60.,  which  enacts  that  no  6flBcer  of  a 
County  Court  in  executing  a  warrant,  and  no  person  at 
whose  instance  it  is  executed,  shall  be  deemed  a  tres- 
passer by  reHson  of  any  irregularity,  does  not  prohibit  an 
action  for  special  damage.  [Blackburn  J.  That  section 
does  not  give  a  cause  of  action  but  restrains  the  party 
flggri^^ed  to  an  action  on  the  case,  and  following  the 
statute  of  Gloucester  deprives  the  plaintiff  of  costs,  unless 
the  damages  exceed  408.]  The  plaintiff  will  have  no 
right  of  appeal  from  the  decision  of  the  County  Court 
under  sect.  68  of  stat.  19  &  20  Fict  c,  108.  [Black- 
bum  J.  If  not,  we  cannot  on  that  ground  treat 
sect.  10  of  stat.  30  &  31  Vict  c.  142.  as  a  nullity.]  Also 
it  is  doubtful  whether  the  orders  do  not  deprive  the  plain- 
tiff of  his  right  to  have  a  jury.  [Hannen  J.  They  are 
only  a  short  form  of  remitting  the  causes  to  the  County 
Court.]  At  all  events  the  Court  will  vary  the  order 
in  the  action  against  the  defendant  ff^oosman.  By 
sect.  21  of  stat.  19  &  20  Vict  c.  104.  the  plaintiff  may 
bring  his  action  against  an  officer  of  a  County  Court 
in  any  adjoining  district  the  Judge  of  which  is  not 
the  Judge  of  the  Court  of  which  the  defendant  is  an 
officer.  The  Judge  has  no  power  to  deprive  the  plaintiff 
of  that  option. 


1868. 


OWSNS 

V. 

WOOSXAV. 

OWBKp 
V. 

JOHBC 


248 


EASTER  TERM. 


1868. 


OWBRS 
V. 

WOOBHAN. 

OWBNS 
T. 

JOHXS. 


CocKBURN  C.  J.  These  rules  most  be  discharged, 
except  that  the  causes  should  be  sent  to  the  neighbour- 
ing County  Court  of  Shropshire  held  at  Oswestry  in- 
stead of  being  remitted  to  the  County  Court  of  Moni- 
gomeryshire. 

The  first  objection  is  that  the  power  under  stat.  30  & 
31  Vict  c.  142.  s.  10.  to  make  such  an  order  is  limited 
to  a  Judge  of  the  Court  in  which  the  action  is  brought. 
I  think  that  is  not  tenable.  The  words  ^*  Judge  of  the 
Court  in  which  the  action  is  brought'^  must  be  construed 
to  extend  to  a  Judge  of  one  of  the  other  Courts  sitting 
and  acting  as  a  Judge  of  that  Court.  The  Legislature 
in  passing  stat  30  &  31  VicL  c.  142.  si  10.  must 
have  had  in  their  mind  the  provisions  in  stats.  11  G.  4 
&  1  fV.  4.  c.  70.  5.  4  and  1  &  2  Vict  c.  45.  s.  1.,  by 
which  in  business  which  may  be  transacted  by  a  single 
Judge  the  Judges  of  each  of  the  Courts  have  power  to  act 
for  the  others.  If  this  power  did  not  exist  there  would 
be  great  inconvenience,  and  when  the  Judges  were 
absent  on  the  circuit  and  in  the  long  vacation  stat.  30 
&  31  Vict  c.  142.  s.  10.  would  be  a  dead  letter,  and 
there  is  no  motive  for  confining  the  jurisdiction  to 
the  Judges  of  the  Court  in  which  the  action  is  brought 
to  the  exclusion  of  the  Judges  of  the  other  Courts.  I 
agree  that,  an  action  being  brought  in  one  of  the  superior 
Courts,  it  would  be  an  anomalous  application  to  a  Judge 
not  being  and  not  sitting  as  a  Judge  of  that  Court  to 
send  it  to  be  tried  in  the  County  Court;  but  when  the 
Judge  is  sitting  as  a  Judge  of  the  Court  in  which  the 
action  is  brought,  and  virtually  is  a  Judge  of  that  Court, 
there  is  no  reason  why  he  should  not  have  the  power. 

On  the  merits  the  causes  are  very  fit  to  be  tried  in  a 
County  Court ;  but  it  is  better  that  the  venue  should  be 
changed. 
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Blackbubk  J.  The  language  of  stat.  SO  &  SI  Vict 
c.  142. 8. 4  is  perfectly  intelligible.  Formerly  an  order  in 
a  cause  was  always  made  in  Court ;  but  by  stat.  11  6. 4 
&  1  ^  4.  c.  70.  s,  1.9  it  might  be  made  by  one  of  the 
Judges  of  either  of  the  Courts^  and  by  sect.  4  of  that  sta- 
tute and  sect.  1  of  stat.  1  &  2  Vict  c.  45.  a  Judge  of  any  of 
the  Courts  may  make  orders  relating  to  suits  or  proceed- 
ings in  either  of  the  other  Courts  as  if  he  was  a  Judge  of 
that  Court  And  the  words  **  a  Judge  of  the  Court  in 
which  the  action  is  brought''  must  mean  a  Judge  making 
orders  and  sitting  and  acting  as  a  Judge  of  that  Court. 
If  it  had  appeared  to  be  the  object  of  the  Legislature 
to  impose  a  personal  trust  on  the  Judges  of  the  Court 
in  which  the  action  was  brought  we  must  have  given 
effect  to  it.  And  why  they  use  different  language  from 
that  in  other  sections  I  cannot  see.  But  it  would 
be  absurd  that  no  order  should  be  made  in  actions 
brought  in  two  of  the  Courts  while  a  Judge  of  the  other 
Court  was  sitting  for  all  the  Courts. 

As  to  the  other  point,  I  do  not  agree  that  this 
Court  cannot  review  the  decision  of  the  Judge  under 
stat  30  &  31  Vict  c.  142.  s.  10.  If  the  plaintiff 
satisfied  the  Court  that  the  cause  of  action  was  fit  to 
be  tried  in  the  superior  Court  we  should  make  the  rules 
absolute  notwithstanding  the  orders  of  my  brother  fViHes. 
But  I  am  satisfied  that  the  plaintiff  has  no  such  cause 
of  action,  and  therefore  the  rules  must,  be  discharged 
except  to  change  the  County  Court  in  which  the  trial  is 
to  be. 


1868. 


OWBIIS 
▼. 

WoosMAir. 
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T. 
JOHSS. 


Hannxn  J.    The  words  of  stat.  7  ft  8  Vict  c.  110. 
»-  68.,  which  were  under  consideration  in  Palmer  v.  The 
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Justice  Assurance  Society  {a\  ara  quite  as  strong  if  not 
stronger  than  those  in  stat  80  &  31  Vict  c.  42.  s.  10., 
and  it  was  held  that  the  power  there  given  might  be 
exercised  by  the  Judge  of  a  Court  other  than  that  in 
which  judgment  had  been  obtained.  That  is  a  conve- 
nient construction,  and  we  must  see  some  good  reason 
for  departing  from  it 

After  the  orders  of  WiUes  J.  the  bearing  of  these  cases 
is  this  :  we  have  power  to  control  his  discretion ;  but  a 
strong  case  ought  to  be  made  to  induce  us  to  overrule 
his  discretion  in  the  exercise  of  a  duty  in  the  first 
instance  imposed  on  him,  and  none  such  has  been 
made. 

It  was  ordered,  that  the  orders  of  WiUes  J.  be 
varied  by  remitting  these  causes  for  trial  before 
the  Judge  of  the  County  Court  of  Shropshire 
holden  at  Oswestry  instead  of  before  the  Judge 
of  the  County  Court  of  Montyomeryshireholden 
respectively  at  Llanidloes  and  Newtovm,  and 
that  the  residue  of  the  rules  be  discharged 
and  no  costs  of  these  applications  be  allowed 
on  either  side. 


(a)  ^E.^B.  1016. 


Thursday^ 
pril  16th. 


Engel  against  Fitch  and  others. 

[Reported  ante,  p.  85.] 
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ToMLiN  and  others  against  Dutton  and  Mllleb.  Friday, 

^  April  24th. 


1.  A  composition  deed  between  partners  of  a  firm  and  the  creditors  Bankruptcy 
of  the  pcurtnership  which  m^es  no  proTision  for  creditors  of  the  part-  Act,  1861. 
nere,  is  not  within  The  Bankruptcy  Act,  1861,  24  &  25  Vict,  e.  134.  24  #  25  Vict. 
8. 192.,  and  therefore  does  not  bind  non-assenting  joint  creditors  of  the  c.  134.  8.  192. 
partnership.  Composition 

2.  A  composition  deed  between  A,  and  B.  partners,  and  their  creditors,  deed. 

bj  which  A,  assigned  to  B,  his  moiety  of  the  partnership  goods,  con-  Partnership, 

tained  a  proTiso  that  if  before  the  composition  should  be  fully  paid  to  Joint  creditors. 

the  creditors  A,  should  be  abjudicated  bankrupt  or  attempt  to  make  Blea, 
3BJ  assignment  of  his  estate  for  the  benefit  of  his  creditors,  or  any 
srrangement  with  them  differing  from  that,  the  deed  should  be  roid. 
Held,  that  in  pleading  that  deed  it  was  not  necessary  to  negative  the 
happening  of  those  erents. 

'QECLARATION  on  a  biU  of  exchange  drawn  by 
the  plaintiffs  for  41/.  Qs.,  payable  one  month  after 
date,  and  accepted  by  the  defendants. 

Plea.  That  af);er  the  accruing  of  the  plaintiffs'  claim, 
the  defendants,  as  partners  in  the  firm  of  Button  jf 
Miller,  were  indebted  to  the  plaintiffs  and  to  divers 
other  persons,  and  thereupon  a  deed  was  made  between 
the  defendants  of  the  first  part,  the  defendant  Button  of 
the  second  part,  W.  Boulton  of  the  third  part,  and  the 
seyeral  persons,  companies,  and  copartnership  firms 
thereunder  named,  and  whose  names  and  seals  were 
thereunder  written,  or  who  had  in  writing  assented  to 
and  approved  of  those  presents,  being  respectively  part- 
nership creditors  of  the  late  firm  of  Button  ^  Miller, 
of  the  fourth  part,  and  all  other,  if  any,  the  creditors  of 
the  partnership  of  Button  and  Miller,  of  the  fifth  part. 
The  deed  was  set  out.  After  reciting  (among  other 
things)  that  Button  %  Miller  were  indebted  to  the  several 
persons  named  in  the  Schedule  thereunder  written  in 

s  2 
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1868.  the  several  sams  of  money  set  opposite  to  their  respec- 
ToMLiN  tive  names,  and  it  was  believed  that  they  were  not 
Button.  indebted  to  any  other  persons  on  the  partnership  account, 
and  that  they  were  unable  to  pay  the  debts  of  the  partner- 
ship in  fuU^  and  that  the  partnership  formerly  existing 
between  them  had  been  dissolved  by  mutual  consent; 
and  it  had  been  arranged  and  agreed  by  and  between 
Dutton  8f  Miller  and  the  several  persons,  companies, 
and  copartnership  firms  thereunder  named,  being  parties 
thereto  of  the  fourth  part,  and  also  all  other  (if  any) 
the  creditors  of  the  partnership  firm  of  Dutton  8f  Mil- 
ler  being  parties  thereto  of  the  fifth  part,  that  Miller 
should  be  released  from  the  liability  to  pay  the  daims 
and  demands  of  the  partnership  creditors  upon  making 
the  assignment  thereinafter  contained  to  Dutton,  and 
that  Dutton  should  pay  a  composition  of  &.  8^.  in  the 
pound,  secured  by  the  joint  and  several  covenant  of 
himself  and  Boulton  thereinafter  contained,  and  that 
Dutton  8f  Miller  should  receive  the  release  from  the 
parties  thereto  of  the  fourth  part  thereinafter  contained  : 
It  was  witnessed  that  Miller  assigned  to  Dutton  Lis 
moiety  of  the  goods,  wares,  stock  in  trade,  credits,  book 
debts,  chattels  and  effects  belonging  and  due  and  owing 
to  Dutton  and  Miller  as  copartners  absolutely  and  for 
ever ;  and  all  the  estate,  &c. ;  with  a  power  of  attorney  to 
sue  for  and  receive  all  credits,  sums  of  money  and  efiects 
of  the  partnership.  After  usual  covenants  by  MUfer 
there  was  a  mutual  release  by  Dutton  §•  Miller  and  a 
release  by  the  creditors  of  Dutton  §•  Miller,  parties  thereto 
of  the  fourth  and  fifth  parts,  with  the  intent  that  the 
same  should,  under  the  provisions  of  The  Bankruptcy  Act, 
18G1,  be  valid,  effectual  and  binding  on  all  the  creditors 
of  Dutton  8f  Miller,  whether  executing  or  in  writing 


XXXL  VICTORIA.  263 

assenting  to  those  presents  or  not,  from  all  partner-  1868. 
ship  debts  owing  by  them  to  the  releasing  parties  respec-  tomuit 
tiyelT,  and  from  all  daims  and  demands  whatsoever  for  duttov. 
or  in  respect  of  the  same,  without  prejudice  however  to 
any  lien  held  by  any  creditors  upon  any  property  of 
Duttan  jr  Miller  or  to  any  other  secnrity  for  their  debts. 
Covenant  by  Dutton  and  BouUon  with  the  several  persons 
parties  of  the  fourth  and  fifth  parts  to  pay  the  composition 
of  &.  &/.  in  the  pound  upon  the  amounts  of  the  debts 
due  to  them.  Provided  that  if  default  should  be  made  in 
payment  of  any  of  the  instalments,  or  if  before  the 
composition  should  be  fully  paid  to  the  creditors  Dutton 
should  be  duly  adjudicated  bankrupt  or  attempt  to  make 
any  assignment  of  his  estate  for  the  benefit  of  his  credi- 
tor8»  or  any  arrangement  with  his  creditors  differing  firom 
that  arrangement,  those  presents  and  the  release  of 
Dutton  should  be  at  an  end  and  void,  and  the  creditors 
should  be  at  liberty  to  sue  or  prove  for  the  full  amount 
of  their  debts  less  the  amount  which  might  have  been 
received  by  them.  The  plea  then  alleged  that  a  majority 
in  number  representing  three-fourths  in  value  of  the 
creditors  of  the  defendants  whose  debts  respectively 
amounted  to  10/.  and  upwards  did  in  writing  assent  to 
and  approve  of  the  deed,  and  all  conditions  precedent 
were  performed  necessary  to  make  the  deed  available  and 
a  binding  deed  of  arrangement  and  composition  within 
the  meaning  of  the  192nd  section  of  The  Bankruptcy  Act, 
1861 ;  and  all  conditions  having  been  performed  and 
all  things  having  happened  necessary  in  that  behalf  the 
plaintiffs  became  and  were  bound  by  the  deed  as  if 
they  had  been  parties  thereto  and  had  duly  executed  thq 
same. 
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1868.  Demurrer,  and  joinder. 

ToMUH  The  plaintiff  also  replied  that  at  the  date  of  the 

DuiToir.  execution  of  the  indenture  the  defendants  were,  in 
addition  to  the  partnership  debts,  indebted  severally 
and  separately  in  divers  sums  of  money  due  and  owing 
fix)m  them  respectively  to  divers  persons  not  being 
creditors  of  the  partnership  but  being  separate  creditors. 
Demurrer,  and  joinder. 

Lumley  Smith,  for  the  plaintiff. — A  deed  between 
debtors  and  their  creditors  under  sect.  192  of  The 
Bankruptcy  Act,  1861,  24  &  25  Vict  c.  134.,  must  be  a 
deed  between  the  debtors  and  all  their  creditors  both 
joint  and  separate,  or  some  person  or  persons  on  their 
behalf.  The  deed  relied  upon  in  the  plea,  being  for 
the  benefit  of  the  partnership  creditors  only  and  deal- 
ing only  with  the  partnership  debts  and  assets,  is  not 
a  valid  deed  under  sect.  192,  and  therefore  is  not 
binding  upon  the  plaintifl^  who  did  not  assent  to  it, 
though  they  are  partnership  creditors.  Such  a  deed  is 
unreasonable,  as  it  creates  an  inequality  between  the 
joint  and  separate  creditors  and  deprives  the  former  of 
their  rights  against  the  separate  estates  of  the  plaintiffs, 
while  it  leaves  the  latter  unrestricted  in  their  remedies 
against  them.  The  deed  treats  the  partnership  as  a  single 
individual,  but  there  is  no  such  thing  as  the  bankruptcy 
of  a  partnership — it  is  the  bankruptcy  of  the  individuals 
forming  it.  The  word  "  creditors''  in  sect.  192  means  all 
the  creditors ;  Clapham  v.  Atkinson  (a).  The  case  of  JEx 
parte  Calvert^  In  re  Calvert  (b),  decided  on  stat.  12  &  13 
Vict.  c.  106.  *.  224.,  which  used  the  word  •'  trader''  in- 

(a)  ^B.^S.  722.  (6)  3  De  G.  #  J.  95. 
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stead  of  «  debtor/'  is  an  authority  that  when  the  debtors        1868. 
are  a  partnership  the  word  '*  creditors"  means  separate  as       touuv 
well  as  joint  creditors.    Kvuffht  Bruce  L.  J.  said,  p.  109, 
"  Now  perhaps  in  eyery  instance  of  an  indebted  firm,  con- 
sisting of  two  or  more  persons,  but  certainly  for  all  present 
purposes  (the  language  of  the  deed  before  us  being  con- 
sidered), the  word  '  creditors'  in  the  224th  section  must, 
I  think,  be  held  to  mean  the  separate  creditors  as  well 
as  the  joint  creditors.''    And  Turner  L.  J.,  p.  Ill,  "  It 
was  said  that  by  the  226th  section  of  the  Act  the  certi- 
ficate was  made  primfi  fade  evidence.     But  what  is  the 
certificate?    Not  that  six-sevenths  in  number  and  value 
of  the  creditors  with  whom  the  arrangement  was  made 
have   signed  the  deed,   but  that  six-sevenths  of  the 
creditors  of  the  six  partners  have  signed  it.    The  certi- 
ficate, therefore,  is  not  in  compliance  with  the  Act,  and 
can  be  of  no  avail,  .  .  •  But  then  it  was  said  that  there 
was  no  proof  that  there  were  any  other  creditors  than 
those  of  the  six.  I  think,  however,  that  it  rested  upon  the 
appellants  to  shew  that  there  were  no  such  other  creditors. 
It  was  upon  them  to  establish  the  validity  of  the  deed 
by  proving  that  it  had  been  executed  by  six-sevenths  in 
number  and  value  of  the  creditors  with  whom  it  purports 
to  have  been  made.     Whether  it  was  incumbent  upon 
them,  as  was  argued  at  the  bar,  to  shew  that  it  had  been 
executed  by  six-sevenths  of  each  class  of  the  creditors, 
I  ^ve  no  opinion."     [^Lush  J.     The  deed  in  that  case 
afifected  to  deal  with  separate  creditors  and  assigned  the 
separate  assets  of  the  members  of  the  firm ;    and  the 
objection  was  that  it  was  not  shewn  that  any  separate 
creditor  had  executed  or  signed  the  deed  or  authorized 
it  to  be  so.    Blackburn  J.  It  was  an  arrangement  with 


256  EASTER  TERM. 

1868,  the  two  classes  of  creditors,  and  the  objection  was  one 
XoHLiN  of  fact,  not  an  impeachment  of  the  deed.  The  language 
Dunov.  however  of  Turner  L.  J.  assists  the  plaintiffs.]  In  3 
Lindley  Law  of  Partnership,  p.  1204,  2nd  ed.,  it  is  said, 
'^  Where  the  debtor  is  a  partner  the  deed  must  be  for 
the  benefit  as  well  of  the  joint  as  of  the  separate  credi- 
tors. It  is  obvious  that  a  deed  for  the  benefit  of  one 
class  only,  can  be  of  no  avail  against  the  other  class,''  for 
which  The  European  Central  RaUway  Company  {Limited) 
V.  fFestaU(a)  is  cited ;  "  and,  from  the  principle  that  to  be 
valid  under  sect.  192  a  deed  must  be  for  the  benefit  of 
all  creditors,  a  deed  which  provides  only  for  one  class  can- 
not be  binding  on  non-asseuting  persons  even  within  that 
class.''  In  JEx  parte  Glen,  In  re  Glen  (&),  which  was  the 
converse  of  the  present  case,  it  was  held  that  a  composi- 
tion deed  by  a  debtor,  who  carried  on  business  in  part- 
nership, executed  for  the  benefit  of  his  separate  creditors 
only  and  assented  to  by  the  requisite  majority  of 
separate  creditors,  was  not  binding  on  non-assenting 
separate  creditors.  Lord  Cairns  said,  Z.  R,  2  Chanc. 
App.  673,  *'  The  consequence  of  holding  that  a  deed 
made  for  the  benefit  of  the  separate  creditors  only  is 
binding  upon  the  non -assenting  minority  of  them  would 
be  this,  that  whereas,  but  for  the  deed,  they  would  be  en- 
titled to  sue  the  debtor,  and  take  out  execution,  and  avail 
themselves  of  all  other  advantages  which  their  diligence 
might  procure  for  them,  they  would,  in  consequence  of 
the  deed,  have  their  hands  tied,  and  be  unable  to  pursue 
their  remedies,  while  the  joint  creditors  would  be  per- 
fectly firee.  The  result  might  be,  that  the  whole  separate 

(a)  eJB.fS,  970. 

(6)  i.  i?.  2  Chanc.  App.  670;  36  L.  J.  Bank.  51. 
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estate  might  be  swept  away  by  the  joint  creditors,  the        1868. 
separate   creditors  losing  the   benefit  of   their    legal       Tomuh 

remedies^  without  obtaining  anything  in  return Dottoh 

It  is^  however^  enough  to  say  that  the  construction  con- 
tended for  on  behalf  of  the  appellant  is  not  warranted 
by  the  words  of  sect  192/'  And  Bolt  L.  J.  gave  the 
same  reasons  for  his  judgment. 

The  plea  does  not  negative  the  existence  of  separate 
creditors^  and  the  replication,  for  greater  caution,  alleges 
that  fact.  The  allegation  in  the  plea,  that  the  requisite 
majority  of  ''the  creditors  of  the  defendants"  assented 
to  the  deed^  means  a  majority  of  the  joint  creditors,  which 
is  not  such  a  majority  as  is  required  by  sect.  192.  Also 
the  plea  does  not  negative  any  of  the  events  having 
happened  after  the  execution  of  the  deed  on  the  happen- 
ing of  which  it  would  by  the  concluding  proviso  become 
void.  [Blackburn  J.  It  rests  on  the  plaintiffs  to  shew 
the  affirmative.] 

Janes,  for  the  defendants. — In  Ex  parte  Glen,  In  re 
Glen  {a)  one  of  two  partners  made  a  composition  deed 
with  his  separate  creditors;  and  such  a  composition 
would  be  unjust  because  ther  joint  creditors  might  sweep 
away  all  the  property.  But  that  reasoning  does  not 
apply  to  a  case  where  partners  make  an  arrangement  with 
their  joint  creditors.  The  separate  creditors  have  no 
remedy  at  law  against  the  joint  estate ;  though  it  may  be 
seized  it  cannot  be  sold ;  there  must  be  a  suit  in  equity 
for  an  account.  [Mellar  J.  The  consequences  would 
not  be  quite  the  same  nor  flow  so  directly  in  the  one 
case  as  in  the  other ;   but  in  the  case  before  us  they 

(a)  L,  R.  2  Chanc.  App,  670;  36  L,  J.  Bank,  51. 
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• 

1868.  might  be  serious.]  As  to  the  constraction  of  sect.  192 : 
XoMLiK  between  *'  a  debtor  and  his  creditors,  or  any  of  them  /'' 
Donov.  ^^^  latter  words  are  consistent  with  a  deed  made  with 
some  of  the  creditors.  The  deed  is  to  be  binding  '^  on 
all  the  creditors  of  such  debtor/'  that  means  all  affec- 
ted by  the  deed.  [Lush  J.  You  read  the  section  as  if 
itsaidy  '^  Every  deed  made  between  joint  debtors  and 
their  creditors,  or  any  of  them,  relating  to  the  debts  or 
liabilities  of  the  joint  debtors  and  their  release  there- 
firom,  &c.''  Suppose  either  of  these  partners  were 
members  of  another  firm  the  arguments  of  Lord  Cairns 
would  apply.]  There  are  no  words  in  sect  192  restrict- 
ing the  parties  either  to  one  form  of  composition  with 
joint  creditors  and  another  form  with  separate  creditors, 
or  requiring  that  they  must  compound  with  both  toge- 
ther. There  is  no  reason  why  in  such  a  case  as  this 
there  should  not  be  two  composition  deeds,  one  for  the 
benefit  of  joint  creditors,  the  other  for  the  benefit  of 
separate  creditors.  Under  the  old  bankruptcy  law  there 
were  joint  and  separate  commissions. 

LumUy  Smithy  in  reply. — By  the  interpretation  dause, 
sect.  229,  the  word  *^  creditor''  '^  shall  mean  also  any 
two  or  more  persons  being  partners '/'  but  there  is  no 
definition  extending  the  meaning  of  the  word  *'  debtor.'' 
[He  was  then  stopped.] 

Blackburn  J.  The  plea  is  founded  on  a  deed  made 
between  two  joint  debtors  and  the  creditors  of  both, 
excluding  the  separate  creditors  of  each.  If  such  a 
deed  is  within  stat  24  &  25  Vict.  c.  134.  s!  192.  the 
Legislature  has  given  power  to  the  joint  creditors  to 
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bind  a  separate  creditor,  but  it  rests  on  those  who  assert  1868. 
that  such  a  power  is  given  to  shew  the  words  of  the  Tomuk" 
statute  which  gire  it,  for  there  is  no  such  power  at  D^^y 
common  law.  Sect.  192  enacts  that  a  composition  deed 
made  or  entered  into  between  a  debtor  and  his  creditors, 
or  any  of  them,  or  a  trustee  on  their  behalf,  shall  be 
as  binding  "  on  all  the  creditors  of  such  debtor''  as  if 
they  were  parties  to  and  had  executed  the  deed,  pro- 
vided certain  conditions  are  observed.  It  is  obvious 
that  this  refers  to  a  single  debtor  and  his  creditors.  It 
has  been  long  established  that  a  deed  may  be  made 
between  a  debtor  and  a  requisite  majority  of  his 
creditors ;  the  words  **  or  any  of  them''  meaning  a 
majority  in  number  representing  three  fourths  in  value. 
But  it  is  not  binding  unless  it  is  made  for  the  benefit 
of  all,  who  in  the  present  case  would  be  all  the  creditors  of 
the  firm  and  of  the  individual  members  of  it.  Mr.  Jones 
argued  that  a  firm  may  compound  with  the  creditors  of 
the  firm,  and  suggested  that  we  may  read  the  word 
"  debtor"  as  plural ;  and  then  a  firm  which  had  con- 
tracted joint  debts  might,  with  the  assent  of  a  majority 
in  number  and  value  of  the  joint  creditors,  make  a 
composition  deed  binding  upon  the  separate  creditors. 
I  think  that  would  not  be  a  reasonable  provision.  It  is 
however  sufficient  to  say  that  there  are  no  words  in 
sect.  192  supporting  such  a  construction.  Indeed  Mr. 
Jones  did  not  rely  on  any,  but  he  argued  that  the 
consequences  here  would  not  be  so  mischievous  as  those 
pointed  out  in  Ex  parte  Glen^  In  re  Glen  (a).  This  may 
be  an  argument  for  the  Legislature,  but  it  does  not 
affect  the  construction  of  sect.  192. 

(a)  L,  R.  2  Chanc.  App.  670;  36  L,  J.  Bank.  51. 
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1808.  Mbllob  J.     There  maj  be  reasons  why  the  Legis- 

.  ToMLiK  lattire  should  authorize  a  partnership  to  make  a  com- 
poutiou  between  them  and  their  joint  creditors.  But 
there  is  nothing  in  sect.  192  of  Btat  34  &  25  Vtct. 
c.  1S4.  which  enables  me  to  put  that  constmction  ou  it, 
and  the  reasons  given  bj  tiie  Lords  Justices  in  £r 
parte  Glen,  In  re  Glen  (a)  shew  that  they  wonld  not 
hare  put  on  it  that  for  which  Mr.  Jones  contmds. 

Lttsh  J.  The  deed  in  the  present  case  is  open  to  all 
the  objections  stated  by  the  Lords  Justices  in  Ex  parte 
Glen,  In  re  Glen  (a),  and  the  construction  they  gave  to 
sect.  192  of  stat.  24  &  25  Vtct.  c.  134.  is  the  proper 
one,  for  it  says  that  the  deed  shall  be  binding  on  all 
the  creditors.  This  deed  would  tnnd  all  the  separate 
creditors  of  each  debtor  though  they  had  no  voice  in 
assenting  to  or  dissenting  from  it. 

Judgment  for  the  plaintiff  on  both 
demurrers. 

(a)  l.S.SC!iane.Jpp.610;  XL.  J.  Ban*.  61. 
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1868. 


^V^iGFiELD  and  others  against  Nicholson.        Friday, 

J. 

Acisi  

of  its  ^'^  ^3f  A  statntable  majori^  of  the  creditors  as  to  the  reasonableness  24'j''26  *Viet 
^'  "^^    ^^^ises.  ^  j^^  ^  192L 

eogic^'^^  ^Composition  deed  between  partners  who  carried  on  business  as   Cbmikwiibn 
lepa^n^^^^s,  and  their  creditors,  assigned  the  partnership  proper^  and  their  ^^^^^^ 
then^   ^^^    estates  to  trustees  for  the  benefit  of  the  creditors,  witn  power  to  pf^J^g,  ^  carru 
to  o^^-j-^    jwstpone  the  sale  and  conversion  of  the  premises  assigned,  and        busin^s^ 
for  ^^Swt^J*^  ^^  *°y  P*'*  ^  the  joint  estate,  and  to  carry  on  the  business  /„</*«Mit/f/ ' 


of  tl^^^^%^  period  as  they  should  think  fit,  and  to  make  advances  out  ^^^^ ' 
or  ^X•^^0^>lnt  estate  or  the  proceeds  thereof)  and  to  employ  the  partners 
ded^^^^Y  of  them  to  assist  in  carrying  on  the  business ;   and  it  was 


"^1'^^^'^^^   that  the  trustees  should  be  indemnified  out  of  the  joint  and 

^?^:^^«^  estate  by  the  creditors,  in  proportion  to  the  amount  of  their 

^X^^^^v-e  debts,  against  all  transactions  and  personal  engagements, 

^  ctr^^T^^    and  things  which  they  should  lawfully  do,  enter  into,  or  order 

^^^  \\^^^ncemin^  the  management  or  conduct  of  the  bosiness.    Held, 

^'^^^^^  indemmty  dause  imposed  a  personal  liability  on  non-assenting 

^^^^"^  beyond  the  funds  of  the  estate,  and  therefore  the  deed  was  not 

^  H«ct  192. 

rPHlS  was  an  interpleader  issue  in  which  a  special  case 
for  the  opinion  of  this  Court  was  stated  under  the 
order  of  a  Judge. 

On  the  37th  October,  I8669  the  defendant  issued  out 

of  this  Court  a  writ  of  fieri  facias  in  execution  of  a 

judgment  which  had  been  recovered  by  him  against  /. 

Dodds  and  T,  IF.  Dodds,  who  were  then  carrying  on  an 

extensire  business  in   copartnership  as  engineers  and 

machinists  at  Rotlierham,  in  Yorkshire,     On  the  28th 

October  the  sheriff  entered  on  their  premises  and  seized 

a  portion  of  the  stock  in  trade  of  the  copartnership  to 

the  yalne  of  212/.^  being  the  amount  endorsed  on  the 

writ. 

The  sheriff  continued  in  possession  under  the  writ,  and 
on  the  1st  December,  1866,  2.  Dodds  and  T.  W.  Dodds, 
finding  that  they  could  not  meet  the  demands  of  their 
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IBQB,        credttora,  executed  a  deed  of  asBigoment  of   all  their 
WioriBLD     proper^,  real  and  personal,  including  that  vhich  had 
NioHouoH     '*®'^  seized  by  the  sheriff,  to  the  plaiotifb  as  trustees  on 
behalf  of  all  their  creditors,  including  the  defendant. 

The  deed  was  dnly  executed  by  I.  Doddt  and  T.  W. 
Doddt,  and  by  the  plaiDtiffs  as  trustees,  and  was  assented 
to  in  writing  by  a  majority  in  number  of  the  creditors, 
both  joint  and  separate,  representing  three-fourths  in 
value  of  the  creditors  whose  debts  respectively  amounted 
to  10^  and  upwards. 

The  plaintifliB  immediately  on  the  execution  of  the 
deed  took  possession  of  the  works  and  all  other  the  pro- 
perty which  bad  belonged  to  /.  Doddt  and  T.  W.  Doddt, 
and  gave  notice  to  the  sheriff  of  the  execution  of  the 
deed  and  of  their  claims  to  the  property  seized.  On  the 
2€tli  December  the  deed  was  duly  registered,  having  been 
first  duly  stamped,  and  all  the  requirements  of  The 
Bankruptcy  Ac^  1861,  with  respect  to  deeds  of  assign- 
ment and  composition  were  duly  observed. 

The  deed,  which  formed  part  of  the  case,  was  made 
between  1.  Doddt  and  T.  W.  Doddt  of  the  first  part, 
the  trustees  of  the  second  part,  all  the  joint  creditors  of 
I.  Doddt  and  T.  W.  Doddt  of  the  third  part,  all  the 
separate  creditors  of  /.  Doddt  of  the  fourth  part,  and  all 
the  separate  creditors  of  T.  ff^.  Doddt  of  the  fifth  part ; 
After  reciting,  among  other  things,  that  a  minority  in 
number  representing  three-fourths  in  value  of  the  credi- 
tors, both  joint  and  separate,  whose  debts  respectively 
amounted  to  107.  and  upwards,  had  agreed  to  execute  to 
1.  Doddt  and  T.  fF,  Doddt  the  release  after  contained, 
I,  Doddt  and  T,  W,  Doddt  assigned  all  their  real  and 
personal  estate  and  all  engines,  machinery,  plant,  stock 
in  trade,  &c.,  to  the  trustees.  The  deed  contained,  among 
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others^  trusts  for  the  sale  of  the  joint  and  separate  pro-  1868. 
party,  and  for  the  application  of  the  monies  arising  there-  Wiowsld 
Horn,  and  for  the  division  of  the  residue  of  the  separate  N,cHoiJoir 
and  joint  estates  of  the  two  partners  among  the  separate 
and  joint  creditors  respectively  rateably  in  proportion  to 
the  amounts  of  their  respective  debts.  Provided  always 
that,  notwithstanding  the  trust  for  sale  and  conversion 
thereinbefore  contained,  it  should  be  lawful  for  the  trus- 
tees to  postpone  the  sale  and  conversion  of  the  whole  or 
any  part  of  the  premises  assigned,  and  in  the  meantime 
to  employ  all  or  any  part  of  the  joint  estate  of  the  two 
partners,  and  to  carry  on  the  business  which  they  had 
carried  on  for  such  period  as  the  trustees  should  think 
fit  in  the  same  manner  and  as  fully  in  all  respects  as  the 
two  partners  might  have  done  if  they  had  continued 
solvent,  and  for  such  purpose  to  make  such  advances 
out  of  the  joint  estate  or  the  proceeds  thereof  as  to  them 
should  seem  expedient,. and  at  any  time  after  the  busi- 
ness should  have  been  so  carried  on  to  enter  into  any 
contract  or  agreement  with  any  purchaser  or  purchasers 
for  the  absolute  sale  of  such  part  of  the  trust  premises 
as  should  have  been  employed  in  the  conduct  or  manage- 
ment of  the  business,  together  with  the  goodwill  of  the 
business,  for  such  price  and  upon  such  terms  as  to  credit 
or  otherwise  as  to  them  should  seem  expedient,  and  with 
power  to  employ  the  partners  or  either  of  them  or  any 
other  persons  to  assist  in  managing  and  carrying  on  the 
business  or  in  realizing  the  premises  assigned.  "  And 
it  is  hereby  agreed  and  declared  by  and  between  the 
said  parties  hereto  that  the  said  trustees  or  trustee  shall 
be  indemnified,  protected  and  saved  harmless  by  or  out 
of  the  joint  and  separate  estates  and  effects  of  the 


V. 

Nicholson, 
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1868.  said  /.  Dodds  and  T.  W.  Doddt,  and  each  of  them, 
WiGFiKLD  ^'  otherwise,  by  the  creditors  according  and  in  pro- 
portion to  the  amonnt  of  their  said  respective  debts 
against  or  in  respect  of  all  transactions  and  peraonal 
engagements,  matters  and  things  whatsoever  which  they 
or  any  of  them  shall  lawfully  do  or  cause  to  be 
done,  or  enter  into  or  order  or  direct  in  or  concern- 
ing the  management  or  conduct  of  the  businesses  of 
the  said  I.  Dodds  and  T.  W.  Dodds  by  virtue  of  or 
in  pursuance  of  these  presents,  and  that  they  the  said 
creditors,  and  every  of  them,  their  and  his  heirs,  execu- 
tors, administrators  and  assigns,  shall  and  will  from  time 
to  time  and  at  all  times  allow  and  confirm  the  same  in 
all  respects.''  Provided  always  that  the  separate  estates 
and  creditors  should  not  be  liable  to  pay  or  make  good 
the  losses  or  expenses  of  the  trustees  in  the  conduct 
management,  sale  or  conversion  of  the  joint  estate,  and 
the  joint  estate  and  creditors  should  not  be  liable  to  pay 
or  make  good  the  losses  or  expenses  in  the  collection, 
sale  or  conversion  of  the  separate  estates.  The  deed  con- 
tained a  declaration  that  it  was  intended  to  operate  as  a 
deed  under  sect.  192  of  the  Bankruptcy  Act,  1861,  and 
that  the  joint  and  separate  estates  should  be  applied  and 
administered  as  under  a  bankruptcy  of  /.  Dodds  and  71 
fF.  Dodds  and  as  though  they  had  at  the  date  thereof 
been  duly  adjudged  bankrupts,  and  concluded  with  a 
release  by  each  class  of  creditors  of  7.  Dodds  and  T.  W. 
Dodds  from  their  respective  debts. 

The  question  for  the  Court  was,  whether  under  the 
deed  the  plaintiffs,  as  trustees,  were  entitled  as  against 
the  defendant,  the  execution  creditor,  to  the  property 
seized. 
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* 

Manisty,  for  tKe  plaintiffs. — A  business  of  this  sort  1868. 
could  not  be  wound  up  under  sect.  192  of  The  Bank-  wiamu) 
ruptcy  Act,  1861,  24  &  25  Viet  c.  184.,  without  a  n,ohouio». 
power  to  cany  on  the  business,  and  trustees  could 
not  be  found  to  carry  it  on  unless  clauses  indem- 
nifying them  were  inserted  in  the  deed.  In  Bailey  y. 
Bawen  (a)  a  deed  of  inspectorship  which  authorized  the 
inspectors  to  require  the  debtor  to  enter  into  new 
contracts  for  the  purpose  of  winding  up  the  estate  and 
to  advance  him  money  to  enable  him  to  carry  out  such 
contracts,  was  held  valid ;  as  the  reasonableness  of  the 
provisions  is  a  matter  for  the  consideration  of  the 
creditors.  The  authority  given  to  the  trustees  to  carry 
on  the  business  and  enter  into  contracts  for  that  purpose 
implies  the  liability  of  the  creditors  to  indemnify  them 
against  losses  incurred  in  the  management  of  it.  Such 
a  covenant  as  this  is  necessarily  incidental  to  the  wind- 
ing up  of  the  estate  and  does  not  alter  the  character  of 
the  deed.  Woods  v.  FooU^in  frror(i),.  and  NichoUon 
V.  PoUSj  cited  in  Balden  v.  Pell  (c)  may  be  relied  on, 
but  in  those  cases  the  covenant  to  indemnify  the  debtor 
and  his  estate  from  actions  against  outstanding  bills  of 
exchange  introduced  inequality  among  the  creditors. 
[Blackburn  J.  A  deed  of  arrangement  under  sect*  192 
does  not  make  the  creditors  partners  with  the  trustees ; 
Que  y.  Hickman  (if).] 

R.  G.  fFilHams,  for  the  defendant. — A  deed  which 
imposes  an  unlimited  personal  liability  on  non-assenting 
creditors  is  not  within  sect  192  of  stat.  24  &  25  Vtct. 
e.  134.    In  bankruptcy  the  assignee  could  only  look  for 

(a)  SB.f8.  734.  (b)  1  A  #  C.  841. 

(e)  5  B.  #  A  213.  225^.  (d)  8  ff.  L.  C.  268. 

VOL.  IZ.  T  B.   &   S. 
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« 

1868.  indemnity  to  the  estate.  This  deed  is  not  limited  to 
WioriKLD  winding  np  the  basinesa  by  means  of  the  estate  itself:  aU 
NicHouoH.  ^^^  creditors  are  made  to  enter  into  a  covenant  to  in- 
demnify the  trustees  to  an  indefinite  amount.  The  deeds 
in  Strick  r.  De  Mattas  {a),  Bailey  r.  Bawen  (b),  and  ColtM 
Y.  Turner  (c),  reversed  in  error  (d),  did  not  contain 
such  a  covenant  as  this.  In  Woods  y.  Foote,  in  error  {e), 
Wighhnan  J.  said,  p.  849,  ^^  A  covenant  by  which  a 
creditor  is  bound  to  indemnify  the  debtor  against 
liabilities  of  an  unknown  and  uncertain  amount,  whether 
arising  from  the  failure  of  the  acceptor  or  the  indorsees, 
is  utterly  unreasonable.''  A  covenant  to  indemnify 
confined  in  its  operation  to  the  creditors  executing  or 
assenting  to  the  deed  would  have  avoided  this  objection. 
[Lush  J.  This  covenant  binds  creditors  below  \0t 
though  they  have  no  voice  in  assenting  to  or  dissenting 
from  the  deed.  Mellor  J.  And  a  non-assenting  creditor 
who  might  be  willing  to  give  up  his  debt.]  Even  secured 
non-assenting,  creditors  might  be  made  liable.  [He  also 
cited  Legg  v.  Cheesebrough  (/),  Lyne  v.  WyaU  (^),  Dell 
V.  Kingiji)."] 

Manisty,  in  reply. — Suppose  the  deed  had  been  made 
with  the  creditors  without  the  intervention  of  trustees, 
this  liability  would  have  been  the  necessary  consequence 
of  carrying  on  the  business.  [Blackburn  J.  It  would 
be  impossible  to  carry  on  and  wind  up  the  business 
except  by  a  small  number  of  persons,  whether  called 
trustees,  inspectors,  or  by  some  other  name.  Would 
not  a  power  to  raise  additional  capital  for  carrying  on 

(a)  SH.^C.  22.  (h)  8  3,4-8.  734. 

(c)  18  a  B.  N.  S,  736.  {d)  H.  #  R.  386. 

(f)  IH.^C,  841.  (/)  6  C,  B.  N.  8.  741. 

(g)  18  a  B.  y.  8.  693.  (*)  2  H,  4'  C.  84. 
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the  businesa  be  beyond  the  purpose  of  winding  it  up  ?]        1868. 
The  Court  will  give  credit  to  the  trustees  as  men  of     Wigfisld 
business  in  winding  it  up  for  the  benefit  of  the  creditors.    NicBOLtoir. 

Blackburn  J.  The  question  is  a  very  important  one, 
and  has  been  very  well  put  before  us ;  but  it  lies  in  an 
extremely  small  compass^  and  we  should  gain  nothing 
by  taking  further  time  for  consideration. 

The  192nd  section  of  stat  24  &  25  Vict  c.  184., 
which  enacts  that  every  deed  between  a  debtor  and  lus 
creditors,  or  a  trustee  on  their  behalf,  relating  to  the 
debts  or  liabilities  of  the  debtor  and  his  release  there- 
from, *'  or  the  distribution,  inspection,  management  and 
winding  up  of  his  estate,  or  any  of  such  matters,'^  shall 
be  binding  on  all  the  creditors,  subject  to  certain 
conditions.  The  deed  in  the  present  case  relates  to  the 
winding  np  and  management  of  the  debtor's  estate ;  and 
for  the  purpose  of  winding  up  the  estate  outstanding 
contracts  must  be  completed  and  there  must  be  a  power 
of  entering  to  a  certain  extent  into  new  engagements. 
The  cases  on  this  section,  the  last  being  Bailey  v. 
Bowen  (a),  decide  that  the  trustees  have  a  right  to 
apply  the  funds  of  the  estate  in  defraying  the  reasonable 
expenses  of  such  contracts.  So  that  a  deed  which 
authorises  the  employment  of  the  whole  of  the.  estate 
in  carrying  on  the  business  for  the  purpose  of  winding 
it  up  is  within  the  purview  of  the  section  provided  the 
required  majority  of  the  creditors  execute  or  assent  to 
it  In  the  present  case  the  deed  goes  much  farther: 
it  not  only  gives  power  to  the  trustees  to  apply  the 
whole  of  the  estate  to  the  carrying  on  of  the  debtor's 
business,  but  contains  a  clause  by  which,  if  the  trustees 

(fl)  8  J?.  #  &  734. 
T  2 
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1868.       incur  liabilities  beyond  what  the  estate  can  meet^  all  the 
WiGRELD     creditors  as  well  those  above  as  those  below  101  are  in 
NioBOLsoH.    proportion  to  the  amount  of  their  respective  debts  liable 
to  indemnify  them  against  all  transactions  and  personal 
engagements  which  they  have  entered  into  concerning 
the  management  and  conduct  of  the  business  of  the 
debtors.     So  that  in  the  events  by  no  means  impro- 
bable,  of  the  whole  estate  being  spent  and  the  trustees 
being  out  of  funds^  the  non-assenting  creditors  would  be 
obliged  to  furnish  further  funds  out  of  their  own  pockets 
besides  losing  their  debts.    That  is  beyond  the  words 
and  meaning  of  the  Act.    A  deed  which  attempts  to 
bind  not  merely  assenting  creditors  and  the  debtor's 
estate,  but  non-assenting  creditors,  and  to  force  them  to 
enter  into  speculations  which  may  result  in  losing  their 
debts  and  paying  money  out  of  their   own  pockets, 
attempts  more  than  this  Act  authorises  the  majority  of 
the  creditors  to  do.     On  this  ground  the  deed  is  not 
good,  and  our  judgment  must  be  for  the  defendant.  We 
do  not  inquire  whether  the  provision  in  the  deed  is 
reasonable.     That  is  a  matter  for  the  discretion  of  the 
creditors. 

Mellor  J.  Since  the  passing  of  stat.  24  &  25  Vict 
e.  184.  there  have  been  fluctuating  opinions  as  to  what 
is  a  reasonable  provision  in  deeds  under  the  192nd 
section.  But  it  is  now  settled  that  the  Courts  will  not 
overrule  the  decision  of  a  statutable  majority  of  the 
creditors  as  to  what  is  reasonable.  If  the  deed  is  within 
the  purview  of  the  Act  the  Courts  will  not  interfere 
with  it  upon  the  question  of  the  reasonableness  of  its 
clauses.  Still  we  have  to  see  whether  it  is  such  a 
deed.  A  priori  it  is  not  likely  that  the  L^slature 
should  entrust  to  the  majority  of  the  creditors  a  greater 
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power  than  that  of  dealing  with  the  estate,  and  before 
I  can  aay  that  a  deed  giving  them  more  is  valid,  I  must 
be  satisfied  that  the  statute  authorizes  it  There  are  no 
such  words  in  sect.  192.  The  liability  imposed  by  this 
deed  on  the  non-assenting  creditors  may  be  very  much 
beyond  the  estate  of  the  debtOTS,  and  therefcnre  it  is  not 
good. 


1868. 


WionsLo 
y. 

NiOBOUOV. 


Lush  J.  It  is  dear  to  my  mind  that  when  the 
Legislature  entrusted  the  majority  of  the  creditors  with 
the  power  of  dealing  with  the  debtor's  estate,  they  were 
not  to  have  power  to  make  arrangements  which  might 
impose  on  non-assenting  creditors  a  liability  over  and 
above  the  loss  of  their  debts. 

Judgment  for  the  defeudant 


Lord  against  Lee. 


1.  TIm  Common  Law  Piocedura  Aet»  1854,  17  &  18  Viet.  e.  125.  a.  15. 
applies  to  references  by  consent  as  weU  as  those  under  a  compulsoiy 
order. 

2.  The  plaintiff  and  defendant  aflreed  in  writing,  on  the  8th  Auffust, 
1866,  to  refer  all  matters  in  dispute  Between  them  to  an  arbitrator.  The 
agreement  did  not  limit  any  time  for  making  the  award.  The  arbitrator 
entered  on  the  reference  at  once,  but  did  not  make  his  award  within 
three  monthfl  after.  Afterwards  a  Judge  made  an  order  enlaiKin^^  the 
time  for  making  the  award ;  and  the  plaintiff  took  up  the  awara  within 
the  time  so  emarged.  In  an  acdon  upon  the  award :  Held,  that  the 
Judge  had  power  to  make  the  order  under  The  Common  Law  Procedure 
Act,  1854,  17  &  18  Viet,  c.  125.  s.  15.,  and  that  its  effect  was  to  ratify 
the  act  of  the  arbitrator ;  and  th^^fore  the  action  was  maintainable. 

3.  QutBre,  per  Blackburn  J.  If  at  a  meeting  held  after  the  time 
had  expired  peijuxy  were  committed,  whether  an  indictment  could  bo 
maiotained? 

4.  Quart.  Whether  the  Judge's  order  enlarging  the  time  must  not  bo 
made  before  an  action  can  be  brought  on  the  aw^? 

F\ECLARATION    for    money    payable    nnder    an 
award. 
Plea.  Never  indebted.    Issue  thereon. 


JpriliUh. 

Award, 
Etdargmnmt 
cftime. 
Jud^*s  order, 
ConunonlMiW 
Procedure  Act^ 
1854,  17  #  18 
Vict.  0. 125. 
«.  15. 
Ratifieation. 
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1868.  On  the  trials  before  Mdlor  3.,  at  the  Middlesex  Sit- 

J^ —  tings  after  Trinity  Term,  1867,  it  appeared  that  on  the 
j^^  8th  August,  1866,  the  plaintiflF  and  defendant  signed 
a  written  agreement  to  refer  all  matters  in  dispute 
between  them  to  an  arbitrator.  The  agreement  did  not 
limit  any  time  for  making  the  award.  The  arbitrator 
entered  on  the  reference  at  once,  and  on  the  17th  Janu^ 
aty,  1867,  made  his  award  and  gave  notice  that  it  was 
ready.  The  submission  was  afterwards  made  a  rule 
of  Court.  On  the  1st  March  a  summons  was  taken 
out  by  the  plaintiff  to  enlarge  the  time  for  making 
the  award,  and  on  the  11th  March  an  order  was  made 
by  Cochbum  C.  J.  that  **  the  time  for  the  arbitrator  to 
make  his  award  herein  be  enlarged  till  the  15th  March 
instant."  On  the  14th  March  the  plaintiff  took  up  the 
award.  The  learned  Judge  directed  a  verdict  to  be 
^  entered  for  the  plaintiff,  reserving  leave  to  move  to  enter 

the  verdict  for  the  defendant 

Id  Michaelmas  Term,  Montagu  Chambers  obtained  a 
rule  nisi  accordingly  on  the  ground  that  the  Court  or 
a  Judge  had  no  power  to  enlarge  the  time  for  milking 
the  award  after  the  award  had  been  made. 

The  Common  Law  Procedure  Act,  1854,  17  &  18 
Vict.  c.  125.  s.  15.,  enacts :  ^*  The  arbitrator  acting  under 
any  such  document  or  compulsory  order  of  reference  as 
aforesaid,  or  under  any  order  referring  the  award  back, 
shall  make  his  award  under  his  hand,  and  (unless  such 
document  or  order  respectively  shall  contain  a  different 
limit  of  time)  within  three  months  aft;er  he  shall  have 
been  appointed,  and  shall  have  entered  on  the  reference, 
or  shall  have  been  called  upon  to  act  by  a  notice  in 
writing  firom  any  party,  but  the  parties  may  by  consent 
in  writing  enlarge  the  term  for  making  the  award ;  and 
it  shall  be  lawful  for  the  superior  Court  of  which  such 


Lord 

T. 

Lis. 
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submission,  document,  or  order  is  or  may  be  made  anile  1868. 
or  order,  or  for  any  Judge  thereof,  for  good  cause  to  be  " 
stated  in  the  rule  or  order  for  enlargement,  from  time  to 
time  to  enlarge  the  term  for  making  the  award ;  and  if 
no  period  be  stated  for  the  enlai^ment  in  such  consent 
or  order  for  enlaigement,  it  shall  be  deemed  to  be  an 
enlai^ment  for  one  month.'' 

Denman  and  WUloughby  shewed  cause.  —  First. 
Befisrence  by  consent  is  not  within  stat  17  &  18  Vid. 
e.  125.  8. 15.,  whidi  refers  to  compulsory  orders  of  refer- 
ence; and  therefore  the  arbitrator  was  not  bound  to 
make  his  award  within  three  months.  [They  cited  Wat- 
son  V.  Bennett  (a).]  {^Blackburn  J.  Sect.  15  is  in  a 
class  of  sections  which  refer  to  all  references,  not 
only  to  those  under  a  compulsory  order.  The  words 
are,  ''The  arbitrator  acting  under  any  such  document" 
(that  is,  ''any  document  authorizing  the  reference,") 
"  Of  compulsory  order  of  reference  as  aforesaid/'  On 
sect  7  a  conceivable  argument  might  be  raised,  but 
not  on  sect  15.  There  is  nothing  in  tVatson  y.  Bennett 
to  justify  a  doubt  whether  sect.  15  applies  to  orders  of 
reference  made  by  consent.] 

Secondly.  The  time  for  making  the  award  was  legally 
enlarged  by  the  order.  In  Browne  y,  Collyer  (i)  Wight* 
man  J.  made  an  order  under  stat.  3  &  4  JF.  4.  c.  42. 
«.  89.  enlarging  the  time  after  the  award  had  been 
made.  Iji  Re  the  arbitrtUian  between  Ward  and  The 
Secretary  of  State  for  the  War  Department  (c),  where 
the  arbitrator  had  exceeded  his  power  of  enlarging  the 
time  and  made  an  award  within  the  enlarged  time, 
but  after  the  time  limited  for  the  exercise  of  his  power, 

(c)  6H.^N,  831.  (b)  2Z.  AT.  #  P.  47a 

(r)  32  L.  J.  Q.  B.  53. 
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1868.  the  Court  upheld  a  rimilar  order.  [He  also  cited  fFat" 
Lord  «^  ▼•  Beavan  (a).]  In  MiU&n  v.  fFallis  (J),  which  was 
Lsk  before  stat.  8  &  4  FF.  4.  c.  43.,  the  enlargement  of  the 
time  by  the  arbitrator  was  not  authorised  bjr  the  terms 
of  the  order  of  reference.  The  omission  in  this  order  of 
a  statement  of  ''  good  cause"  is  a  mere  irr^nlarity.  Re 
Burdon  (c) ;  and  therefore  that  objection  cannot  now  be 
taken. 

Montagu  Chambers,  Joyce  and  Bush  Cooper^  in  support 
.    of  the  rule.— First    Stet.  17  &  18  Vict.  c.  125.  s.  15. 
when  read  with  the  preceding  sections  includes  a  refer- 
ence by  consent  as  well  as  a  compulsory  reference. 

Secondly.  The  Court  or  a  Judge  has  no  power  to 
enlarge  the  time  for  making  an  award  after  it  has  been 
made.  As  the  arbitrator  had  no  authority  when  the 
order  was  made,  Mason  v.  fVaUis  (d),  per  Bayley  J., 
the  award  was  a  nullity,  and  the  subsequent  order 
cannot  make  it  good.  \^Mellor  J.  The  arbitrator  can 
do  no  act  beyond  the  terms  of  the  agreement  of  refer- 
ence; but  the  power  of  the  Judge  depends  on  the 
statute.]  In  Reid  v.  Fryatt  {e)  the  award  was  made 
after  the  order  enlarging  the  time,  and  therefore  held 
good ;  it  would  have  been  otherwise  if  made  before  the 
order.  In  Browne  v.  Collyer  (f)  Wightman  J.  enlarged 
the  time,  but  did  not  determine  whether  the  award 
which  had  been  made  was  a  nullity  or  not.  In  Re 
the  arbitration  between  Ward  and  The  Secretary  of 
State  for  the  War  Department  {y)  CocJcbum  C.  J.  and 
Blackburn  J.  did  not  enter  into  the  reasons  of  Wights 

(a)  8  W.  S.  612.  {h)  10  B.  i  C.  107. 

{c)  27  L.  J,  a  P.  250.  (d)  10  B.  #  C.  107. 109. 

(0  IM.fS,  1.  {/)2L.M,fP,  470. 

(^)  32  L.  /.  Q,  B.  53. 
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tnan  J.  in  Browne  v.  CdUyer.     [Blaehbum  J.    Wight-       1868. 
num  J.  was  a  party  to  the  decision  in  the  later  case,  and        i^^ 
the  tenor  of  the  reasoning  of  the  other  Judges  is  that        .  ^- 
the  award  was  good.  MeUor  J.  The  Court  has  frequently 
enlarged  the  time  after  the  time  limited  for  making  an 
award  has  elapsed.]    That  is  when  the  arbitrator  had 
not  exhausted  his  powers  and  made  his  award.    Further, 
the  order  has  the  effect  of  a  new  submission,  and  there- 
fore the  arbitrator  should  have  heard  the  witnesses 
again  or  at  least  have  made  a  new  award.    Would  the 
order  validate  meetings  held  after  the  time  had  expired 
so  as  to  support  an  indictment  for  perjury?     [Blacks 
bum  J.  I  am  unwilling  to  say  that  perjury  could  not  be 
committed  by  witnesses  at  those  meetings ;  but  we  will 
not  decide  that  until  the  question  arises.  Suppose  before 
stat  9  &  10  ^.  3.  c.  15.  meetings  had  been  held  after 
the  time  had  expired,  and  while  the  arbitrator  was  con- 
sidering his  award  the  parties  made  a  fresh  submission 
and  agreed  that  they  would  take  up  the  award,  that 
would  be  a  ratification  of  what  had  been  done  without 
authority.]     Ratification  is  by  a  person  who  is  a  volun* 
teer,  and  knows  the  consequences  of  his  act  and  whether 
they  will  be  mischievous ;  but  if  a  Judge's  order  ratifies 
an  award  made  without  power,  it  would  have  the  effect 
of  taking  away  firom  a  defendant  his  defence  to  an  action 
brought  for  enforcing  the  award.      [Blackburn  J.     It 
may  be  that  the  order  must  be  made  before  an  action  is 
brought  on  the  award.    The  Judge  has  power  to  insert 
such  terms  in  the  order  as  shall  protect  the  opposite 
party  tmder  the  altered  circumstances.    Mellar  J.    Sup- 
pose a  plea  pleaded  after  the  time  to  plead  expired  and 
the  time  enlarged.]    Or  a  judgment  signed  after  the 
time.     [Denman  cited  Tyerman  v.  Smith  (a).] 

(a)  ^E.fB.  719. 
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1868.  Blackburn  J .   The  discussion  has  cleared  the  matter 

L^jj^j,  and  enabled  us  to  arrive  at  a  satisfactory  conclusion.  I 
j^^  think  the  true  construction  of  this  part  of  the  15th 
section  of  The  Common  Law  Procedure  Act,  1858, 
17  &  18  Vict.  c.  125.,  is  that  the  Court  or  a  Judge 
may  at  any  time  give  such  further  time  as  he  thinks 
fit  to  the  arbitrator  for  making  his  award  as  if  it 
had  been  originally  given  in  the  agreement  or  order 
of  reference ;  so  that  if  the  time  originally  limited  was 
six  months,  and  the  Court  or  a  Judge  gave  six  months 
more,  it  is  the  same  as  if  twelve  months  had  been 
written  in  the  original  submission ;  and  the  effect  of 
the  order  is  to  make  valid  any  step  taken  within  the 
enlarged  time.  Look  at  the  nature  of  an  arbitration 
and  the  position  of  an  arbitrator  before  the  statutes 
relating  to  arbitrations.  Two  parties  agreed  to  give 
authority  to  an  arbitrator  to  settle  a  matter  in  difference 
between  them,  and  when  he  had  given  his  decision  the 
matter  was  settled ;  but  the  authority  conferred  upon 
him  was  subject  to  revocation  by  the  death  or  by  the 
will  of  either  of  the  parties ;  and,  even  though  bound 
by  a  covenant  not  to  revoke  the  authority,  the  party 
revoking  was  only  liable  to  an  action  for  breach  of 
covenant.  Now  at  common  law  when  an  act  is  done  by 
a  person  animo  agendi,  that  is,  professing  to  act  for 
another,  the  person  whose  authority  to  do  the  act  was 
assumed  may,  subject  to  a  few  exceptions  which  do  not 
affect  the  present  case,  ratify  the  act,  and  his  ratification 
is  equivalent  to  a  previous  authority.  If  a  servant 
professing  to  act  with  the  authority  of  A,  does  that 
which  amounts  to  a  trespass,  and  A,  afterwards  assents 
to  and  adopts  his  act,  it  is  deemed  to  have  been  done  by 
A/h  previous  sanction  and  renders  him  liable  to  an 
action.     So  if  an  arbitrator  omits  to  enlarge  the  time 
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limited  for  making  his  award  and  makes  his  award  lg68. 
after  the  time  has  expired^  he  purports  to  act  with  the  lowj 
authority  given  to  him^  and  though  his  award  is  not  j^^'^ 
enforceable,  and  void,  yet  the  parties  may  ratify  it  by 
agreeing  that  the  time  shall  be  enkrged  or  otherwise, 
and  then  it  is  the  same  as  if  the  award  had  been  made 
under  the  original  authority.  And  an  enlargement  of 
the  time  is  not  a  fresh  submission  but  the  ratifying  of  an 
act  whidi  purported  to  be  done  under  the  original 
authority.  Since  stats.  9  &  10  fT.  8.  c.  15.  and  8  &  4 
FT.  4.  c  42.  the  ratification  must  be  such  as  will  come 
within  their  provisions^  and  therefore  must  generally  be 
in  writing.  Sect.  89  of  the  latter  statute  enacts  that 
the  authority  of  an  arbitrator  shall  not  be  revocable 
by  any  party  to  the  reference  without  the  leave  of  the 
Court  or  a  Judge;  and  attached  to  the  section  is  a 
clause  similar  to  that  which  we  are  now  considering  in 
sect.  15  of  The  Common  Law .  Procedure  Act,  1854. 
There  was  at  first  some  doubt  whether  the  power  to 
enlarge  the  time  given  by  stat.  8  &  4  ^.  4.  c.  42.  «.  89. 
was  confined  to  cases  where  there  had  been  an  attempt 
to  revoke  the  authority  of  the  arbitrator,  and  whether 
the  enlargement  must  not  have  been  made  during  the 
time  within  which  the  arbitrator  might  have  enlarged  it. 
But  to  hold  that  the  power  of  enlarging  was  so  confined 
would  have  baffled  the  object  of  the  Act,  because  the 
exercise  of  the  power  by  the  Court  or  a  Judge  would 
be  rarely  needed,  except  where  the  arbitrator  had 
omitted  to  enlarge  the  time ;  and  this  was  so  decided  (a). 
Then  The  Common  Law  Procedure  Act,  1854,  sect.  15, 
gives  power  to  the  parties  by  consent  in  writing  to  en- 
large the  time.    This  is  a  beneficial  power,  and  when 

(a)  See  Leslie  v.  Richardson,  6  C.  B.  378. 
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1868.        exercised  it  must  have  the  same  effect  as  on  a  parol  sub- 
~  mission  at  common  law.    The  same  construction  must 


Lbe. 


Lord 

.^^  be  put  upon  the  clause  giving  power  to  the  Court  or  a 
Judge  <'  to  enlarge  the  term  for  making  the  award/' 
notwithstanding  the  parties  do  not  consent,  so  that  the 
original  submission  shall  be  read  as  if  it  stated  that  the 
arbitrator  should  make  his  award  within  a  time  which 
would  expire  with  the  time  mentioned  in  the  order.  This 
construction  obviates  all  the  difficulties.  The  section 
says  that  a  Judge  shall  in  his  discretion  have  the  same 
power  as  the  parties  had  at  common  law  to  ratify  the 
act  of  the  arbitrator  as  if  jthe  extended  time  had  been 
originally  inserted  in  the  submission;  therefore  the 
award  made  in  the  interval  is  rendered  good.  The  evils 
of  an  opposite  construction  are  obvioust  Where  the 
arbitrator  inadvertently  omits  to  enlarge  the  time 
and  meetings  are  held  in  the  interval  before  the  omis- 
sion is  discovered,  if  the  enlargement  of  the  time  had 
the  effect  only  of  a  new  submission  the  witnesses  must 
be  recalled  and  all  the  expense  incurred  over  again.  The 
section  enables  a  Judge  to  cure  a  defect  of  form  and 
not  of  substance  which,  if  found  out  in  time,  the  parties 
themselves  might  have  cured. 

Few  of  the  cases  have  any  bearing  on  the  present. 
In  Maion  v.  WalUs  (a),  which  was  before  stat.  8  &  4 
W.  4  c.  42.,  the  terms  of  the  order  of  reference  required 
a  Judge's  order  confirming  the  enlargement  of  the  time 
by  the  arbitrator :  the  arbitrator  enlarged  the  time ;  but 
there  was  no  Judge's  order,  and  therefore  the  enlarge- 
ment was  bad.  In  Reid  v.  Hyatt  {b)  the  decision  was 
that  the  award  was  good,  the  time  having  been  previously 
enlarged  by  the  order  of  a  Judge;   but  there  is  no 

(a)  10  S,  #  a  107.  (*)  IM.^8, 1. 
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intimation  by  the  Court  that  if  the  award  had  been  1868. 
made  before  the  Judge's  order  they  would  have  come  to  £^^^ 
a  different  conclusion.  The  two  cases  of  Browne  v.  ^^^ 
CMyer  (a)  and  Re  the  arbitration  between  Ward  and  The 
Secretary  of  State  for  the  War  Department  (6)  do  not 
go  so  far^  because  in  the  former  the  late  Mr.  Justice 
Wightman  enlai^ed  the  time,  leaving  the  question  of  the 
validity  of  the  award  to  be  decided  in  an  action^  and  in 
the  latter,  the  time  having  been  enlarged,  the  Court 
were  asked  to  set  aside  the  order,  and  without  deciding 
the  main  question  refused  to  interfere  in  a  summary 
manner.  There  could  be  no  appeal  against  ,  those 
decisions.  But  the  Judges  in  both  cases  thought  that 
the  right  construction  of  the  15th  section  of  the  statute 
was  that  which  we  are  adopting.  Consequently  the 
authorities,  so  far  as  they  go,  are  in  favour  of  the  plaintiff. 
Therefore,  on  principle  and  the  right  construction  of 
sect  15  of  The  Common  Law  Procedure  Act,  1854, 1 
am  of  opinion  that  this  rule  should  be  discharged. 

Mellok  J.  I  agree  with  the  reasons  given  by  my 
brother  Blackburn.  When  we  consider  the  circum- 
stances under  which  references  proved  abortive  at 
common  law,  we  find  that  the  course  of  legislation  has 
been  to  render  the  powers  of  arbitrators  more  effectual 
for  deciding  cases,  and  to  prevent  arbitrations  from 
failing  through  the  mistake  or  inadvertence  of  the 
arbitrator.  As  to  the  construction  of  The  Common  Law 
Procedure  Act,  1854,  sect  15,  on  which  the  present 
case  turns,  the  form  of  expression  shews  that  the  object 
was  to  put  the  parties  and  the  arbitrator  in  the  same 
position  as  if  the  original  time  mentioned  in  the  sub- 

(a)  2Z..JIf.#P.470.  (*)  32  L.  J:  C  A  63. 
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1868.       mission  comprehended  the  time  to  which  it  was  enlarged 

Lo^,^        by  the  order,  so  that  during  the  whole  of  the  time  so 

Lvs         extended  the  arbitrator  should  be  clothed  with  all  the 

jurisdiction  conferred  on  him  by  the  submission.     The 

contrary  construction  would  fritter  away  the  benefit  of 

the  enactment. 

Lush  J.  This  point  has  now  for  the  first  time 
directly  arisen,  but  we  are  assisted  by  the  decisions  on 
Stat  3  &  4  ^.  4.  c.  42.  s.  39.,  which  is  in  pari  materii 
with  The  Common  Law  Procedure  Act,  1864,  sect.  15. 
By  this  latter  section  no  limit  is  fixed  to  the  time 
within  which  a  Judge  may  make  an  order  enhu^ing 
the  time,  even  though  the  submission  contains  a  clause 
limiting  the  time  within  which  the  arbitrator  should 
make  his  award.  Therefore  the  power  of  the  Judge 
to  enlarge  the  time  cannot  be  affected  by  the  arbitrator 
having  in  the  meantime  done  an  act  which  he  had  no 
power  to  do,  such  as  making  what  purports  to  be  an 
award.  Then  what  is  the  effect  of  the  order  when 
made?     Has  it  the  effect  of  a  new  submission  so  that 

• 

the  arbitrator  must  start  afresh  from  the  position  in 
which  he  was  when  the  order  was  made;  or  does  it 
add  the  intermediate  period  to  the  original  time  and 
make  it  the  same  as  if  the  submission  had  given  the 
time  originaUy  limited  plus  the  enlarged  time?  We 
cannot  hold  the  former  construction,  for  the  conse- 
quence would  be  that  if  the  arbitrator  held  meetings  and 
examined  witnesses  after  the  time  expired,  and  then 
discovered  that  he  had  inadvertently  omitted  to  enlarge 
the  term,  the  expense  of  the  meetings  so  held  and  of 
the  witnesses  examined  must  be  incurred  over  again, 
without  the  least  advantage  to  either  party.     If  any 
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injustice  or  wrong  would  be  done  by  such  an  order  the  1868. 
Judge  would  not  make  it.  Therefore  I  have  no  difficulty  lobiT^ 
in  giving  the  latter  construction  to  the  section.  The  j^- 
defendant's  counsel  indeed  argued  that  the  words  of 
the  section  by  necessary  implication  refer  to  some- 
thing done  after  the  order  for  enlarging  the  time 
has  been  made,  but  the  words  are  not  "  to  enlarge  the 
time  within  which  the  award  maybe  made/'  but  "to 
enlarge  the  term  for  making  the  award :"  they  imply 
one  continuous  time  within  which  the  arbitrator  has 
authority.  I  am  confirmed  in  this  conclusion  because 
on  a.  reference  at  common  law  the  parties  themselves 
might  ratify  the  act  of  an  arbitrator  done  without 
authority,  and  the  object  of  this  enactment  is  that  where 
the  parties  decline  to  give  him  jurisdiction  the  Judge 
shall  be  enabled  for  good  cause  to  do  in  invitos  what 
they  might  have  done. 

Rule  discharged. 


Watkin  against  Hall.  Tuesday, 

^  April  28th. 


1.  The  repetition  of  a  mmour  injurious  to  another  is  actionable  unless 

the  occasion  rendered  it  priTileged.  ^^*^: 

2.  It  is  no  justification  that  Sie  rumour  existed.  Repetition  of 

3.  Since  llie  Common  Law  Procedure  Act,  1852,  16  &  16  Vict  c,  76.   rujMur, 

s.  61.,  a  count  in  libel  or  slander  setting  out  the  words  with  an  innuendo    ^owiwwn  Lavj 
may  be  read  as  two  counts,  one  with  the  innuendo  and  the  other  without   P^edurt  Act, 
it,  and  proof  of  either  is  suflcient.  ^'^2, 15  #  16 

4.  Declaration  in  slander  alleged  that  the  defendant  spoke  of  and  con-    ^*^^'  ^»  '6. 
oeming  the  plaintiff  as  chairman  and  director  of  The  8.  E,  Railway  Com-  '•61. 
pony,  and  of  and  concerning  a  fall  in  the  market  value  of  the  shares  in   innuendo, 
that  Company,  and  of  and  concemine  a  rumour  assumed  by  the  defendant 

to  hare  existed  and  been  circulated,  the  words  following,  "  You  hare 
heard  what  has  caused  the  fall"  (meaning  thereby  the  fall  in  the  market 
Talue  of  the  shares  in  The  8,  E.  Railway  Company),  **  I  mean  the  rumour 
about  the  8.  E,  chairman  having  failed"  (meaning  thereby  that  the 
plaintiff  being  chairman  and  director  oi  The  8,  E.  Railway  Company  was 
usolvent).  Plea,  that  in  speaking  the  words  the  defendfant  meant  and 
was  understood  by  the  bystanders  to  mean  that  there  was  a  rumour 
current  on  the  Stock  Exchange  about  the  chairman  of  The  8,  E.  Railway 
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1868.  Ccmpany  having  fkiled,  and  not  that  the  plaintiff  was  insoWent  as  in  the 

*  innuendo  alleged :  and  that  there  waa  a  romour  on  the  8tock  Exchange 

Watkik        fthont  the  chairman  of  The  8.  E.  RaUway  Company  having  failed.    Held 
on  demurer  that  the  plea  was  bad. 


V, 

Hali. 


nPHE  declaration  stated  that  the  plaintiff  waa  the 
chairman  and  a  director  of  a  railway  Ck)mpany 
established  by  Act  of  Parliament^  to  wit.  The  South 
Eastern  Raihoay  Company^  for  reward  and  salary  to 
the  plaintiff  in  that  behalf^  and  was  also  the  chairman 
and  a  director  of  a  certain  other  railway  Company 
established  by  Act  of  Parliament,  to  wit.  The  Man* 
Chester^  SheffUld  and  Lincolnshire  Raihoay  Company^  also 
for  reward  and  salary  to  him  in  that  behalf,  and  then 
was  also  the  chairman  and  a  director  of  The  Grand 
Trunk  of  Canada  Raiboay  Company ^  also  for  reward 
and  salary  to  him  in  that  behalf,  and  was  a  holder 
and  proprietor  of  a  large  quantity  of  shares  of  great 
value,  and  was  otherwise  interested  in  the  several  Com- 
panies and  the  concerns  and  affairs  thereof  respectively, 
and  in  the  welfare  and  prosperity  thereof  respectively, 
and  devoted  and  gave  much  of  his  time  and  atten- 
tion to  their  management  and  business  and  greatly 
occupied  himself  therewith,  and  thereby  acquired  great 
gains.  That  shortly  before  the  committing  of  the 
grievances  mentioned  a  fall  in  the  market  value  of  the 
shares  in  The  South  Eastern  Railway  Company  had 
occurred  and  taken  place.  And  the  defendant  falsely 
and  maliciously  spoke  and  published  of  and  concerning 
the  plaintiff,  and  of  and  concerning  him  as  such  chair- 
man and  director  of  The  South  Eastern  RaUway  Com* 
pany,  and  of  and  concerning  him  in  his  connexion  with 
that  Company  and  of  his  position  therein,  and  of  and 
concerning  the  fall  in  the  market  value  of  the  shares  in 
that  Company,  and  of  and  concerning  a  rumour  assumed 
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by  the  defendant  to  have  existed  and  been  circulated        1868. 
respecting  the  plaintiff  and  respecting  his  pecuniary      watkih 
position  and  sol?ency^  and  of  and  concerning  the  pre-        bauh 
mises  the  words  following,  that  is  to  say,  *^  You  have 
heard  what  has  caused  the  fall''  (meaning  thereby  the 
fall  in  the  market  value  of  the  shares  in  The  South  Eas- 
tern Railway  Company),  '<  I"  (meaning  the  defendant) 
"  mean  the  rumour  about  the  South  Eastern  chairman 
having  &iled"  (meaning  thereby  that  the  plaintiff  so 
being  such  chairman  of  TIte  South  Eastern  Railway  Com- 
pany and  such  director  of  the  Company  had  become 
embarrassed  in  his  pecuniary  affairs  and  had  become  and 
was  insolvent),  whereby  &c.  (alleging  special  damage). 

Plea.  That  in  speaking  the  words  in  the  declaration 
mentioned,  the  defendant  meant  and  was  understood  by 
the  bystanders  to  mean  that  there  had  been  and  there 
was  a  rumour  current  on  the  Stock  Exchange  about  the 
chairman  of  TTie  South  Eastern  Railway  Company  having 
failed,  and  not  that  the  plaintiff  had  become  embarrassed 
and  had  become  and  was  insolvent  as  in  the  innuendo 
in  the  declaration  alleged ;  and  that  it  was  true  that 
there  had  been  and  there  was  a  rumour  current  on  the 
Stock  Exchange  about  the  chairman  of  The  South 
Eastern  Railway  Company  having  failed  (a). 

Denaurrer,  and  joinder. 

(a)  In  Trin.  Term,  1867,  Beadey  moTed  for  a  rale  under  The  Common  Tu$»day, 
Law  Piooedure  Act,  1852,  15  &  16  Viet.  e.  76.  «.  52.,  calling  upon  the  ^  ^^ 
defendant  to  shew  cause  why  the  above  plea  ahotild  not  be  Btruck  out  as 
being  an  immaterial  traTerse,  and  tending  to  embarrass  the  fair  trial 
of  the  action ;  Hancock  t.  Noyes  (9  Exch,  388).  The  plaintiff  would  be 
bound  to  prove  that  he  uttered  the  words  in  the  sense  assigned  to  them 
by  the  innuendo;  Bemhridge  t.  Latimer  (12  W.  R,  878,  879),  per  Eric 
C.  J.  [He  abo  cited  Hcmminffs  t.  Gascon  {E.  B,  ^  E  346).]  [Black- 
hum  J.  The  innuendo  may  be  rejected,  the  declaration  being  good 
without  it.     The  Common  Law  Procedure  Act,  1852,  «.  61.,  makes 

VOL.  IX.  U  B.  &  8. 
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1868.  The  Common  Law  Procedure  Act,  1862,  15  &  16  VicL 

Watkin  ^'  ''6.  *.  61.,  enacts,  "In  actions  for  libel  and  slander 
Hall.  *^®  plaintiff  shall  be  at  liberty  to  aver  that  the  words  or 
matter  complained  of  were  used  in  a  defamatory  sense, 
specifying  such  defamatory  sense  without  any  prefatory 
averment  to  shew  how  such  words  or  matter  were  used 
in  that  sense,  and  such  averment  shall  be  put  in  issue 
by  the  denial  of  the  alleged  libel  or  slander ;  and  where 
the  words  or  matter  set  forth,  with  or  without  the 
alleged  meaning,  shew  a  cause  of  action,  the  declaration 
shall  be  sufficient/' 

Beasley,  who  appeared  for  the  plaintiff,  was  stopped. 

Hott,  for  the  defendant— -First  *'  When  the  defendant 
admits  the  publishing  or  speaking  of  the  libel  or  words 
as  stated,  but  justifies  so  doing  because  they  are  true,  he 
must  plead  this  matter  specially ;  for  he  will  not  be  per- 
mitted to  give  it  in  evidence  upon  the  general  issue.  But 
where  the  defence  is,  that  the  libel  or  words  were  pub- 
lished or  spoken,  not  in  the  malicious  sense  imputed  by 
the  declaration,  but  in  an  innocent  sense,  or  upon  an 
occasion  which  warranted  the  publication,  this  matter 
may  be  given  in  evidence  under  the  general  issue,  be- 
cause it  proves  that  the  defendant  is  not  guilty  of  the 
malicious  slander  charged  in  the  declaration ;"  note  (1) 
to  Lake  v.  Kinff  (a).     The  plea  alleges  that  the  words 

(a)  1  Wms,  Sound,  120.  ISO,  6th  ed. 


the  plea  divisible.    I  donbt  whether  the  plea  is  good ;  but  the  plain- 
tiff may  demur  and  also  take  issue  on  it.] 

Per  Cubiah.    (Cockburn  C.  J.,  Blackburn  and  Mkllos  JJ.) 

Rule  refused. 
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were  not  meant  and  nnderstood  in  the  sense  put  upon        1S68. 
them  by  the  innuendo,  and  that  in  the  sense  in  which      ^^^tkiv 
they  were    meant   and    understood   they   were   true.        hIll. 
[Blackburn  J.     Suppose  the  innuendo  struck  out  of 
the  declaration,  is  not  an  idle  repetition  of  a  statement 
that  a  person  has  failed  as  injurious  as  an  assertion  that 
he  has  failed?]     In  M^Phersan  v.  Daniels  (a)  the  action 
was  for  words  imputing  a  direct  assertion  by  the  defend- 
ant that  the  plaintiflf  was  insolvent     It  would  be  very 
inconvenient  that  every  person  who  mentioned  a  rumour 
should  be  liable  to  an  action.     [Blachbum  J.    It  is  suf- 
ficient that  the  words  were  spoken  wantonly :  a  malicious 
intention  does  not  make  them  more  actionable.] 

Secondly.  The  plea  is  good  as  amounting  to  the 
general  issue.  In  Bremhridge  v.  Latimer  (b)  IViUes  J. 
said  that  the  last  clause  in  sect  61  of  The  Common  Law 
Procedure  Act,  1852,  15  &  16  Vict  e.  76.,  made  no 
difference  in  the  old  laws  of  pleading  and  evidence,  and 
that  ''the  plaintiff  must  always  sustain  the  cause  of 
action  of  which  he  had  complained,  and  not  abandon  it 
by  an  allegation  that  certain  words  would  have  been 
actionable  if  the  declaration  had  been  framed  in  a  diffe- 
rent manner.*'  The  true  rule  is  that  the  plaintiff  may 
set  forth  the  words  without  alleging  any  meaning,  and 
allow  the  jury  to  draw  inferences,  and  if  the  defendant 
justifies  he  must  take  on  himself  the  condition  that  if 
the  plaintiff  alleges  that  the  words  have  a  particular 
sense  he  is  bound  by  it,  subject  to  an  amendment  being 
allowed  by  the  Court.  [Lush  J.  That  is  not  consistent 
with  the  last  clause  of  sect.  61.]  It  would  be  a  great 
inconvenience  and  would  mislead  the  defendant  if  after 
a  plaintiff  had  alleged  a  particular  meaning  he  might 

(a)  10  B.  4-  C  263.  (h)  12  W.  R.  878,  879. 
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1868.       change  it.    Blackburn  J.    The  Legislature  have  caased 
Watkiv      ^^^  inconvenience.] 


T. 

Ball. 


Beasley  was  not  called  upon  to  reply. 

Blackbukn  J,  The  only  real  questions  are,  whether  an 
action  will  lie  for  stating,  not  on  an  occasion  which  would 
make  the  statement  privileged,  that  there  was  a  rumour 
on  the  Stock  Exchange  or  elsewhere  that  the  plaintiff, 
being  a  trader,  had  failed,  and  whether  it  is  a  justifica- 
tion that  the  rumour  did  exist  and  that  the  defendant  did 
not  invent  but  only  repeated  it  without  expressing  his 
opinion  whether  it  was  false  or  true. 

As  to  the  first  question :  the  general  rule  is  that  an 
action  for  defamation  lies  where  the  words  are  such  as 
a  person  has  no  right  to  repeat  and  such  as  may  be 
injurious  to  another,  and  either  actual  damage  accrues 
or  the  law  concludes  that  it  would  follow,  as  from  words 
spoken  of  another  in  the  way  of  his  trade,  or  from 
words  which  impute  an  indictable  offence.    In  the  latter 
case  the  law  in  former  times  imputed  damage  firom 
the  possibility  of  the  repetition  of  the  rumour  influen- 
cing a  grand  jury.    Again,  words  imputing  to  another 
that  he  has  a  contagious  disease  are  actionable,  because 
they  would  deter  persons  from  associating  with  him. 
So,  to  say  of  a  cattle  dealer  that  the  cattle  disease  is 
among  his  cows  would  be  actionable  because  injurious 
to  him  in  his  trade.     In  all  these  instances  the  person 
making  the  injurious  statement  is  liable  to  pay  damages, 
for  the  law  implies  malice  from  the  fact  of  stating  that 
which  is  injurious  to  another  without  sufficient  reason 
for  it.     If  however  the  defendant  proves  that  the  occa- 
sion justified  or  excused  the  statement  impUed  malice  is 
negatived,  and  malice  in  fact  must  be  proved  by  the 
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plaintiff.     But  upon  the  pleadings  in  the  present  case        1868. 
there  is  no  pretence  that  the  circumstances  excused  the      wateim" 
repetition  of  the  rumour.  Bavl. 

As  to  the  second  question,  I  do  not  know  a  better 
exposition  of  the  law  upon  this  point  than  the  judg- 
ment of  Idttkdak  J.  in  M'Pherson  v.  Daniels  (a),—*'  A 
defendant^  by  shewing  that  he  stated  at  the  time  when 
he  published  slanderous  matter  of  a  plaintiff,  that  he 
heard  it  from  a  third  person  does  not  negative  the 
chaj^e  of  malice,  for  a  man  may  wrongfully  and  mali- 
ciously repeat  that   which  another  person  may  have 
uttered  upon  a  justifiable  occasion.  Such  a  plea  does  not 
shew  that  the  slander  was  published  on  an  occasion,  or 
under  circumstances  which  the  law,  on  grounds  of  public 
policy,  allows.  Nor  does  it  shew  that  the  plaintiff  has  not 
sustained,  or  is  not  entitled  in  a  Court  of  law  to  recover, 
damages.     As  great  an  injury  may  accrue  from  the 
wrongful  repetition,  as  from  the  first  publication  of  slander, 
the  first  utterer  may  have  been  a  person  insane,  or  of  bad 
character.     The  person  who  repeats  it  gives  greater 
weight  to  the  slander.  A  party  is  not  the  less  entitled  to 
recover  damages  in  a  Court  of  law  for  injurious  matter 
puUisbed  concerning  him,  because  another  person  pre- 
viously published  it.  That  shews  not  that  the  plaintiff  has 
been  guilty  of  any  misconduct  which  renders  it  unfit 
that  he  should  recover  damages  in  a  Court  of  law,  but 
that  he  has  been  wronged  by  another  person  as  well  as 
the  defendant.'^     I  adopt  these  words  as  expressing  in 
good  and  accurate  language  what  is  in  my  mind.   In  the 
present  case  the  injurious  words  being  spoken  by  the 
defendant  under  circumstances  which  did  not  justify  or 
excuse  them,  the  fiftct  that  others  had  spread  the  report 
before  does  not  disentitle  the  plaintiff  to  recover  dama- 

(«)  10  B.  i-  a  263.  272-3. 
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1868.       ges.     Whether  one  farthing  would  be  sufficient  or  the 
Y^j^YKin      damages  should  be  very  large  is  a  question  for  the  jury 

hIll        ^^  decide^  the  rumour  being  such  as  must  be  mischie- 
vous to  a  person  in  trade. 

There  is  another  point :  that^  as  the  declaration  con- 
tains an  innuendo  that  the  defendant  intended  to  im- 
pute that  the  plaintiff  had  actually  become  insolvent,  the 
plea^  which  denied  that  the  words  were  spoken  in  that 
sense^  amounted  to  the  general  issue^  and  the  latter  part 
of  the  plea,  that  there  had  been  a  rumour  on  the  Stock 
Exchange^  was  not  required  and  was  surplusage.  Before 
the  alteration  in  the  law  by  The  Common  Law  Pro- 
cedure Act,  1852,  15  &  16  Viet.  c.  76.  s,  61,  whenever  an 
innuendo  was  supported  by  a  prefatory  averment  shewing 
the  words  to  have  been  used  in  the  particular  sense  it 
must  have  been  proved  as  laid ;  slander  of  a  different 
character  could  not  be  shewn.     Where  it  was  not  sup- 
ported by  the  prefatory  averment  it  might  be  rejected, 
and  then  the  plaintiff  might  stand  simply  on  the  words 
if  they  were  injurious.     Sometimes  it  was  not  easy  to 
frame  a  declaration  to  meet  this  state  of  the  law, 
which  was  a  trap  for  nonsuits;    and    therefore  the 
Legislature  enacted  the  provision  in  sect.  61.      [His 
Lordship  read  it.]     The  effect  of  the  first  clause  is, 
that  an  innuendo  cannot  be  rejected  as  formerly  because 
not  supported  by  the  prefatory  averment     And  the 
last  clause  enacts,  that  instead  of  a  declaration  with 
many  counts,  with  as  many  innuendos,  a  count  for  libel 
or  slander,  with  an  innuendo  that  the  words  were  used 
in  a  particular  sense,  may  be  read  as  two  counts,  one 
with  the  innuendo  and  the  other  without  it;  and  proof 
of  either  is  sufficient     It  follows  that  the  defendant 
may  plead  a  justification  to  the  count  with  the  innuendo, 
and  also  to  the  count  without   it.     The  decision  in 
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Brembru^e  v.  Latimer  (a)  was  right,  because  there  the        1868. 
declaration  set  forth  a  portion  of  an  article  in  a  news-      WAronT* 
paper  with  an  innuendo,  and  the  defendant  pleaded,        Hall. 
among  others,  a  plea  setting  out  the  whole  article,  and 
alleging  that  the  part  omitted  in  the  declaration  and 
set  out  in  his  pleas  gave  a  different  meaning  to  the 
alleged  libel  from  that  assigned  to  it  by  the  declaration, 
and  justifying  the  libel  in  the  latter  sense.    The  Court 
refused  to  allow  this  plea,  as  irrelevant  to  the  libel 
complained  of  and  embarrassing  to  the  proper  trial  of 
the  action.  What  my  brother  fViUes  said  with  reference 
to  the  circumstances  of  that  case  does  not  apply  to  the 
present. 

liUSH  J.  The  defendant  by  his  plea  admits  that  he 
used  the  words  set  forth  in  the  declaration,  but  in  effect 
says  that  he  is  not  responsible  because  there  was  the 
rumour  which  he  repeated,  and  he  did  not  say  it  was 
true,  nor  did  he  intend  to  convey  the  meaning  averred 
in  the  declaration.  Therefore  he  asserts  the  broad 
proposition  that  a  person  may  circulate  a  rumour 
injurious  to  another  provided  he  can  prove  that  he  did 
not  invent  it.  That  is  a  proposition  which  the  law  has 
always  negatived.  If  he  justifies  he  must  shew  either 
that  he  made  the  statement  under  circumstances  which 
rendered  it  privileged,  or  that  the  substance  of  the 
injurious  words  is  true. 

The  second  ground  is  that,  the  innuendo  being  that 
the  defendant  meant  to  assert  the  fact  that  the  plain- 
tiff was  insolvent,  nothing  short  of  that  meaning  will 
sustain  the  action;  and  therefore  the  plea  which 
negatives  it  is  good.  But  that  would  neutralize  the 
61  st  section  of  The  Common  Law  Procedure  Act,  1852, 

(a)  12  W.  B.  878. 
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18G8. 


Watkin 

▼. 
Halu 


which  intended  to  give  to  a  declaration  in  libel  or 
slander  a  double  character,  and  to  enable  the  plaintiff 
to  maintain  an  action  if  the  words  themselves  were 
actionable,  whether  the  precise  meaning  ascribed  to 
them  by  the  innuendo  were  proved  or  not  It  is  not 
enough  that  that  could  not  have  been  the  meaning,  or 
'that  the  plaintiff  has  failed  in  proving  that  meaning, 
if  the  words  used  are  capable  of  another  meaning,  which 
is  libellous  or  injurious. 

Judgment  for  the  plaintiff. 


Thursday, 
ApHlSOth. 

Quarter 
Sessions, 
Power  of 
a^oummenU 
Notice. 
Jrrison  Jlet^ 
1865,  28&29 
Vict  c.  126. 
«.24. 

Akeration  of 
prison. 
Consideration 
of  present- 
ment. 


The  Queen  against   The  Justices  of   West- 
morland. 

The  Prison  Act,  1865,  28  &  29  Vict.  c.  126.  s,  24.,  enacts,  that  the 
consideration  of  a  presentment  of  the  necessity  for  an  alteration  or 
enlargement  of  a  prison  "  shall  not  be  entertained  by  the  prison  authority 
unless  not  less  than  three  weeks  prenouB  notice  has  been  given  in  some 
one  or  more  public  newspaper  or  newspapers  circulating  within  the  dis- 
trict of  the  prison  authonty  of  their  intention  to  take  the  same  into 
consideration  at  a  time  and  place  to  be  mentioned  in  such  notice."  By 
sect  5,  as  respects  a  prison  belonging  to  a  county,  the  justices  in  Quarter 
Sessions  are  the  prison  authority.  At  an  adjourned  Bipiphany  Sessions 
for  the  county  due  notice  was  given  that  presentments  of  visiting  jus- 
tices as  to  the  necessity  of  alterations  in  the  two  county  gaols  would 
be  taken  into  consideration  at  the  Easter  Sessions.  At  those  Sessions 
it  was  resolved  to  refer  the  question  to  the  consideration  of  a  committee, 
who  were  to  report  to  the  next  Michaelmas  Sessions.  The  committee 
made  their  report  to  those  Sessions,  who  made  an  order  accordingly. 
Held, 

1.  That  the  order  was  valid,  because  the  Quarter  Sessions  had  power 
to  a^'oum  the  matter  from  the  Easter  Sessions  to  the  Michaelmas  Ses- 
sions. 

2.  The  resolution  at  the  Easter  Sessions  being  equivalent  to  an 
adjournment^  a  formal  entiy  of  it  was  not  necessary. 

^  3.  A  fresh  notice  that  the  presentments  would  be  taken  into  con- 
sideration at  the  Michaelmas  Sessions  was  unnecessaiy. 


TN  Hilary  Term,  Staveley  Hill,  on  the  part  of  the 
corporation  of  Kendal,  obtained  a  rule  calling  upon 
the  justices  for  the  county  of  Westmorland  to  shew 
cause  why  a  writ  of  certiorari  should  not  issue  to 
remove  into  this  Court  in  order  that  the  same  might 
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be  quashed  an  order  of  Sessions  made  at  a  General 
Quarter  Sessions  of  the  Peace  held  on  the  1 7th  October , 
1867,  ordering  that  the  gaol  at  Appleby  be  altered  and 
adapted  in  accordance  with  the  provisions  of  The  Prison 
Act,  1865,  28  &  29  Vict.  c.  126.,  and  that  sufficient  cells 
be  provided  for  the  reception  of  the  whole  of  the  prisoners 
within  the  county. 

At  the  Midsummer  Sessions  in  1866  for  the  county 
of  Westmorland  the  clerk  of  the  peace  was  directed  to 
summon  a  meeting  of  the  visiting  justices  of  the  two 
county  gaols  at  Appleby  and  Kendal,  and  that  they  be 
requested  to  report  as  soon  as  possible  as  to  the  best 
means  of  applying  the  provisions  of  The  Prison  Act, 
1865,  28  &  29  Vict.  c.  12& 

At  an  adjourned  Epiphany  Sessions  holden  at  Kendal^ 
on  the  S2nd  February^  1867,  two  presentments  of  the 
county  gaols  at  Appleby  and  Kendal^  signed  by  more  than 
three  justices  of  the  county,  and  having  jurisdiction 
within  the  district  of  the  prison  authority  of  the  county, 
were  made  to  the  Court  The  first  stated  that  **  the 
provisions  of  The  Prison  Act,  1865,  cannot  be  carried 
out  at  the  above  prison  according  to  the  existing  arrange- 
ments thereof,  and  that  it  is  necessary  either  to  build  a 
new  prison  for  the  county  or  materially  to  alter  the 
above  prison ;  and  they  recommend  that  the  said  prison 
should  be  altered  according  to  the  plans  prepared  by  the 
county  surveyor  so  as  to  contain  thirty-four  separate 
cells  for  males  and  twelve  cells  for  females,  with  the 
other  requisites  of  the  Act,  or  in  such  other  way  as  shall 
be  approved  by  the  Court/'  The  second  stated  that  **  the 
provisions  of  The  Prison  Act,  1865,  cannot  be  carried 
out  at  the  above  prison  according  to  the  existing  arrange- 
ments thereof,  and  that  it  is  necessary  to  materially  alter 
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1868.       the  above  prison  in  order  to  comply  with  the  provisions 

TheQumo     ^^  ^^  ^^  Priawi  Ai^  1865." 
,  ^'     .         At  the  same  Sessions  it  was  ordered,  *'That  the  said 

Justices  of  ' 

WnTHoa-  presentments  be  taken  into  consideration  at  the  Easter 
Gttiend  Qoarter  Sessions  to  be  holden  at  Kendal  on 
Thunday,  the  11th  JprS  next  at  11*80  a.m. ;  that  the 
said  presentments  be  duly  advertised  by  public  notice 
in  pursuance  of  the  provisions  of  The  Prison  Act,  1865, 
sect.  24,  and  stating  that  it  is  intended  to  take  the  sub- 
jects therein  menticmed  into  consideration  at  the  time 
and  place  above  mentioned." 

The  derk  of  the  peace  duly  published  the  present- 
ments and  a  notice  in  accordance  with  this  order  in  a 
newspaper  circulating  within  the  district  of  the  prison 
authority  for  the  county. 

At  the  Easter  Sessions,  in  April,  1867,  the  present- 
ments were  taken  into  consideration  and  several  motions 
and  amendments  were  made  and  moved  and  the  Court 
divided  thereon,  and  eventually  it  was  resolved :  '^  That 
a  committee  be  appelated  to  consider  the  gaol  question, 
to  consult  the  government,  and  to  report  to  the  Miehad- 
mas  Quarter  Sessions,  1867,  upon  the  expediency  of 
having  one  or  two  gaols,  and  that  the  committee  consist 
of  the  following  justices."  [The  names  of  seven  justices 
foUowed*] 

The  affidavit  of  the  derk  of  the  peace  stated  that 
these  proceedings  and  resolutions  were  by  special  ad- 
journment continued  to  the  Michaelmas  Quarter  Sessions, 
1867 ;  but  such  special  adjournment  was  not  recorded 
by  him,  as  by  the  practice  of  the  Sessions  no  record  of 
a  special  adjournment  is. directed  to  be  entered  of  any 
matter  which  has  to  be  reported  to  a  subsequent  Quarter 
Sessions  by  justices  appointed  for  that  purpose. 
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The  usual  notice  was  given  by  the  clerk  of  the  peace       1868. 
of  the  October  Sessions  to  be  holden  at  Kendal,  but  it    The  Quun 
did  not  appear  from  the  notice  that  the  subject-matter     justices  of 

of  the  order  was  intended  to  be  considered  at  those     Westmor- 
land. 

Sessions;  nor  was  there  any  mention  of  or  reference 
to  it. 

At  the  Michaelmas  Sessions  holden  on  the  17th 
October,  the  report  of  the  Committee  was  produced  and 
read,  which  recommended  ''  that  the  gaol  at  Appleby  be 
altered  and  adapted  in  accordance  with  the  provisions  of 
the  New  Prison  Act,  and  that  sufficient  cells  be  pro- 
vided for  the  reception  of  the  whole  of  the  prisoners 
within  the  county."  Upon  a  motion  that  the  report  of 
the  gaol  committee  be  adopted  and  approved^  it  was 
objected  that  the  resolution  could  not  be  voted  upon 
that  day,  as  an  alteration  of  the  gaols  required  that 
certain  notices  should  be  given  in  compliance  with  sect. 
24  of  The  Prison  Act,  1865. 

The  motion  was  eventually  carried,  and  the  order  in 
question  was  made. 

The  Prison  Act,  1865,  28  8z;  29  Vict.  c.  126.  enacts, 
sect.  5,  *'  The  persons  hereinafter  named  shall  be  prison 
authorities  for  the  purposes  of  this  Act ;  that  is  to  say, 

''  1.  As  respects  any  prison  belonging  to  any  county, 
except  as  hereinafter  mentioned,  or  to  any  riding,  divi- 
sion, hundred,  or  liberty  of  a  county^  having  a  separate 
Court  of  Quarter  Sessions,  the  justices  in  Quarter 
Sessions  assembled." 

Sect.  24.  ''  The  necessity  for  any  alteration  or  en- 
largement or  for  rebuilding  of  an  existing  prison,  or  for 
the  building  of  a  new  prison,  shall  be  proved,  in  the 
case  of  a  municipal  borough,  by  the  certificate  of  the 
recorder,  or  chairman  of  Quarter  Sessions  where  there 
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is  no  recorder,  and  in  any  otiier  case  by  a  pre§entment 
of  two  or  more  of  the  visitrng  justices  or  other  justices 
having  jurisdiction  within  the  district  of  the  prison 
authority;  and  the  consideration  of  such  certificate  or 
presentment  shall  not  be  entertained  by  the  prison 
authority  unless  not  less  than  three  weeks  previous 
notice  has  been  given  in  some  one  or  more  public 
newspaper  or  newspapers  drcnlating  within  the  district 
of  the  prison  authority  of  their  intention  to  take  the 
same  into  consideration  at  a  time  and  place  to  be  men- 
tioned in  such  notice,  and  in  every  case  the  sanction  of 
one  of  Her  Majesty's  Secretaries  of  State  must  be 
obtained  to  any  such  alteration,  enlargement,  rebuilding, 
or  building." 

Maule  and  Fawcett  shewed  cause. — ^The  notice  required 
by  Stat.  28  &  29  Fid.  c.  126.  i.  24.  was  given  for  the 
Batter  Sessions,  and  when  the  Court  is  once  seised  of 
a  matter  it  has  the  power  of  adjourning  it,  and  no  fresh 
notice  is  necessary  for  the  subsequent  Sessions.  The 
Sessions  had  power  to  refer  the  matter  to  a  committee 
of  magistrates,  and  the  taking  into  consideration  their 
report  is  not  an  independent  step  but  a  continuation  of 
the  former  proceedings.  [He  cited  Bex  v.  TTie  Jtutiee* 
of  Glamorgaruhire  (a),  per  Lord  Kenyim.'}  Also  the  Ses- 
sions had  power  to  respite  the  matter  without  adjourn- 
ing the  Session ;  Keen  r.  Beg.  (i).  If  the  adjournment 
ought  to  be  recorded  that  may  be  supplied  by  amend- 
ment. 

Manitty  and  Stavelet/  Hill,  in  support  of  the  rule. — 

This  was  a  special  subject  not  in  the  ordinary  coarse  of 

(a)  5  T.  S.  279.  282.  (»)  10  Q.  B.  92a 
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the  county  business,  and  should  have  been  adjourned  to       1868. 


the  Midsummer  Sessions,  and  from  them  to  the  Michael-    The  Quxbm 


▼, 


m{u  Sessions,  so  that  the  whole  body  of  the  magistrates  justices  of 
attending  the  Sessions  from  time  to  time,  who  are  a  i^„o^ 
fluctuating  body,  might  have  notice  what  business  was 
coming  on  at  the  next  Sessions.  The  referring  the 
matter  at  the  Easter  Sessions  to  a  committee  to  report 
thereon  at  the  Michaelmas  Sessions  was  not  in  point  of 
law  an  adjournment  of  the  matter  to  those  Sessions^  nor 
was  it  notice  that  the  report  would  then  be  taken  into 
consideration.  [CocA&tim  C  J.  The  practice  of  requiring 
special  notice  would  hold  out  a  premium  to  indolent 
magistrates  not  to  attend  the  Sessions  unless  they  were 
interested  in  the  matter  to  be  discussed.  MellarZ.  When 
a  matter  has  been  adjourned  to  the  next  Sessions  for  the 
purpose  of  information  the  inquiry  may  not  be  complete 
at  those  Sessions.]  Then  the  consideration  of  it  may  be 
further  adjourned.  [^Blackbvm  J.  Such  an  adjournment 
is  a  mere  form  and  not  required  by  any  statute.]  The 
practice  is  to  respite  orders  of  removal  to  the  next 
Sessions  and  to  enter  continuances.  When  this  Court 
issues  a  mandamus  to  the  Sessions  to  hear  an  appeal  it 
directs  them  to  enter  continuances.  [Blachbum  J.  That 
is  not  conclusive  that  it  is  a  necessary  step.  Mellor  J. 
The  direction  to  enter  continuances  is  on  the  assumption 
that  their  power  to  hear  the  appeal  continues,  which 
would  not  be  the  case  if  each  Session  were  a  distinct 
Court.]  Rex  v.  Grince  {a)  is  an  authority  that  "  the 
adjournment  of  a  Sessions  is  not  to  be  to  a  time  beyond 
that  fixed  by  2  H.  5.  e.  4.''  i.  e.sLl.  c.  4.  5.  2.  "  for  the 
holding  another  original  Sessions/'  \^Cockburn  C.  J. 
That  is  an  unsatisfactory  report;   it  is  a  MS.  report 

(a)  2  Bott  P.  L,  pi.  974,  6th  e<L 
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without  any  reasons  (a).]  [He  also  cited  Rex  v.  St. 
Michael,  Ipswich  (b),  Rex  v.  Hedingham  Sible  (c),  Bod^ 
tnin  V.  WarUgen  (e/).]  Stat.  41  G.  3.  c.  23.  s.  8.  treats 
the  Quarter  Sessions  as  one  separate  Court :  it  enacts 
that  if  on  appeal  against  a  rate  for  the  relief  of  the  poor 
the  Court  of  Quarter  Sessions  shall  order  the  name  of 
a  person  to  be  struck  out  or  the  sum  assessed  on  him 
to  be  lowered;  *^  and  if  it  shall  be  made  appear  to  the 
said  Court"  that  he  had  paid  money^  in  consequence  of 
the  rate,  which  he  ought  not^  ''  the  said  Conrt^'^  that  is^ 
the  then  existing  Courts  shall  order  it  to  be  repaid  to 
him  with  costs.  \Blachhum  J.  Probably  the  Quarter 
Sessions  could  not  adjourn  such  a  special  matter  as  that. 
Cockbum  C.  J.  referred  to  Rex  v.  Justices  of  Sussex  («).] 


CocKBURN  C.  J.  This  rule  must  be  discharged.  It 
appears  that  due  notice  was  given  as  required  by  sect 
24  of  Stat.  28  &  29  Vict  c.  126.  that  the  presentments 
would  betaken  into  consideration  at  the  Easter  Sessions. 
At  those  Sessions  it  was  resolved  to  refer  the  gaol  ques- 
tion to  the  consideration  of  a  committee  of  justices,  who 
were  to  report  to  the  Michaelmas  Sessions.  It  is  said 
that  due  notice  should  have  been  given  that  the  question 
would  come  on  at  the  Michaelmas  Sessions  because  it 
was  not  the  Sessions  next  following  the  Easter  Sessions, 
and  each  Quarter  Sessions  is  an  original  and  independent 
Court.     But  that  is  not  so  with  respect  to  a  matter 

(a)  In  19  Vin,  Abr.,  Sessions  of  the  Peace  ( W.),  p.  358,  Bex  t.  Grince, 
MS.  cases,  is  cited  as  deciding  "  that  the  justices  cannot  continue  one 
general  Sessions  to  a  day  snbseqaent  to  the  time  appointed  by  2  H,  5. 
cap.  4.  for  the  holding  another  original  Sessions." 

(b)  2  Bott  P.  L.  pi.  975,  6th  ed.  (e)  Id,  pi.  978. 

{d)  Id.  pi.  982;  8,  C,  nam,  Bex  v.  Inhabitants  of  Bodn.yn,  Burr, 
8.  C.  296.  {e)  Id.  pi.  1002. 
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which  has  once  been  before  the  Quarter  Sessions,  for 
it  would  lead  to  grievous  inconvenience  if  they  had 
not  an  inherent  power  to  adjourn  the  consideration 
of  business  properly  brought  before  them  to  a  future 
time  when  they  might  be  in  a  better  position  to  decide 
upon  it  But  the  best  reason  is  that  although  stat.  17 
G.  2.  c.  38.  jr.  4.  enacts  that  an  appeal  against  a  rate  or 
assessment  for  the  relief  of  the  poor  shall  be  ''  to  -the 
next  General  or  Quarter  Sessions  of  the  peace/'  yet  if 
the  publication  of  the  rate  or  assessment  occurs  so  near 
the  next  Quarter  Sessions  that  a  reasonable  notice  of 
appeal  cannot  be  given  the  Sessions  are  directed  to  ad- 
journ the  appeal^  and  in  that  case  they  are  bound  to 
enter  and  respite  it  to  the  next  Sessions^  and  that 
Court  becomes  seised  of  and  deals  with  it.  This  sanc- 
tions the  position  that  a  subsequent  Quarter  Sessions 
may  take  up  a  matter  which  has  been  respited  at  a 
former  Sessions  as  though  it  had  initiated  it.  And  if 
the  Court  of  Quarter  Sessions  have  a  right  to  adjourn 
the  consideration  of  a  particular  matter  it  makes  no 
difference  whether  the  adjournment  is  to  the  next 
Sessions  or  one  further  off,  although  this  Court 
would  control  their  action  if  they  capriciously  adjourned 
a  question  to  a  distant  Quarter  Sessions.  The  deci- 
sion in  Rex  v.  Justices  of  Sussex  (a)  amounts  to  this, 
that  there  need  not  be  a  formal  adjournment  of  a  par- 
ticular matter  before  that  Court,  provided  something 
is  done  which  is  equivalent  to  it.  In  that  case,  on  an 
appeal  against  an  order  of  removal,  the  Quarter  Sessions 
ordered  a  special  case  to  be  stated  for  the  opinion  of  this 
Coun,  but  inadvertently  adjourned  before  counsel  had 

(a)  2  Boit  P.  L.  pi.  1002,  6th  ed. 
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settled  the  case.  Upon  an  application  to  this  Court  for 
a  mandamus  to  compel  the  justices  to  proceed  in  the 
appeal,  this  Court  said  that  by  ordering  that  a  special 
case  should  be  stated  they  virtually  ordered  that  the 
appeal  should  be  adjourned  till  the  case  was  stated.  So 
here^  when  the  Quarter  Sessions  instead  of  determining 
the  question  before  them  resolved  to  refer  it  to  the 
consideration  of  a  committee  to  report  to  the  next 
Michaelmas  Sessions,  that  virtually  amounted  to  an 
adjournment  of  the  matter  to  those  Sessions.  I  was  at 
first  struck  with  the  objection  that  the  resolution  was 
merely  that  the  committee  should  report  to  the  next 
Michaelmas  Sessions  without  adding  that  the  matter 
should  then  be  taken  into  consideration ;  but  the  resolu* 
tion  virtually  amounts  to  that* 


Blackburn  J.  Stat.  28  &  29  Vict  c.  126.  s.  24. 
requires  that  before  the  consideration  of  a  presentment 
for  the  enlai^ement  of  a  gaol  is  entertained  by  the 
prison  authority,  not  less  than  three  weeks  previous 
notice  shall  be  given  in  one  or  more  newspapers  cir- 
culating within  the  district.  Here  the  Quarter  Sessions 
are  the  prison  authority  and  due  notice  was  given  in 
the  first  instance  for  the  Easter  Sessions,  who  enter- 
tained the  matter  but  did  not  dispose  of  it  It  is 
obvious  that  if  that  Court  had  adjourned  the  considera- 
tion of  the  matter  for  two  or  three  days  continuously  it 
would  not  have  been  necessary  to  give  firesh  notice,  the 
adjournment  being  itself  a  sufficient  notice.  But  the 
Court  of  Quarter  Sessions  is  a  continuing  Court,  not 
unlike  one  of  the  superior  Courts  at  Westminster:  it  is 
one  Court  under  one  commission  holding  its  sittings 
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four  times  a  year.  When  the  first  Court  is  adjourned  the        1868. 
next  Court  though  sitting  at  a  different  time  is  the  same    The  Qibim 
Court,  and,  though  the  Sessions  are  not  adjourned,  if     justices  of 
the  question  is  adjourned  the  next  Sessions  may  take  it 
up.     In  Keen  v.  Reg.  {a)  Patteson  J.  said,  p.  988,  "The 
Sessions  have  only  one  commission ;  so  it  is  quite  correct 
for  the  justices  to  adjourn  a  case  from  one  Session  to 
another  because  they  are  not  advised  what  judgment  to 
giye.^'   Coleridge  J.  said  the  same,  and  Erie  J.  pointedly, 
p«  934,  ''  I  think  the  Sessions  are  a  continuing  Court, 
and  that  they  have  power  to  adjourn  a  case  from  one 
Session  to  another.''     He  also  said  that  the  case  of 
Bodndn  v.  Warligen  {b)  is  *^  no  authority  for  holding  that 
the  Sessions  cannot  adjourn  a  case  without  also  adjourn- 
ing the  Session.'^  The  question  then  is  whether  the  prison 
authority,  when  they  sat  at  the  first  Quarter  Sessions  in 
January^  could  adjourn  the  matter  to  the  Michaelmas 
Quarter  Sessions :  they  certainly  might  to  the  next,  and 
I  see  no  reason  why  the  Easter  Sessions  should  not 
be  able  to  adjourn  the  consideration  of  these  present- 
ments to  the  Michaelmas  Quarter   Sessions.     If  this 
had  been  a  dropped  question  there  must  have  been  a 
fresh  notice  before  it  could  be  taken  up  again ;  but  they 
referred  the  consideration  of  it  to  a  committee  to  report 
to  the  Michaelmas  Sessions,  which  were  the  next  but 
one ;  and  that  according  to  Rex  v.  Justices  of  Sussex  (c) 
is,  though  not  in  words,  an  adjournment  of  the  matter 
to  those  Sessions,  and  any  justice  having  notice  by 
adyertisement  that  the  matter  was  to  be  brought  forward 

(a)  10  Q.  B.  928. 

(6)  2  Bott  P.  L,  pi.  982 ;  8,  C.  nam.  Rex  y.  InhabUants  of  Bodmyn, 
Bwrr.  8.  C.  295. 
(c)  2  Boit  P.  Z.  pL  1002,  6th  ed 
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at  the  Easter  Sessions  would  have  known  that  it  was  to 
be  resumed  at  the  Michaelmas  Sessions.  Mr.  Mardsty 
argued  that  though  the  Sessions  have  power  to  adjourn 
from  one  Session  to  another,  according  to  the  decision 
in  Keen  v.  Reg.  (a),  the  adjournment  must  be  exclusively 
to  the  next  Session.  But  there  is  no  enactment  or 
authority  to  support  that  argument.  I  agree  that  in 
general  it  would  be  desirable  to  adjourn  to  the  next 
Session ;  very  seldom  would  it  not  be  the  right  and  just 
course ;  and  therefore  in  practice  the  Quarter  Sessions 
do  adjourn  to  the  next  Session.  But  when  time  is 
required  for  obtaining  information  it  is  prudent  and 
proper  to  adjourn  for  six  months,  and  there  is  no  reason 
against  it.  If  the  adjournment  were  to  prevent  the 
justices  entertaining  a  matter^  it  would  be  set  right  by 
application  to  this  Court. 


Mellor  J.  I  am  of  opinion  that  we  ought  not  to 
exercise  our  jurisdiction  to  quash  this  order  of  Sessions. 
The  jurisdiction  to  make  it  attached  by  proper  notice 
at  the  Easter  Sessions^  and  the  justices^  as  the  prison 
authority,  did  then  entertain  the  consideration  of  the 
presentments,  but  for  want  of  necessary  information 
they  referred  the  consideration  of  the  question  to  a 
limited  number  of  their  body.  This  was  a  convenient 
course,  and  by  the  same  resolution  they  directed  that 
the  report  of  the  committee  should  be  made  to  the 
Michaelmas  Sessions,  thus  passing  over  the  Midsummer 
Sessions.  This  was  in  substance  an  adjournment  of 
the  matter  to  the  Michaelmas  Sessions ;  and  if  so,  those 
Sessions  were  seised  of  jurisdiction  to  entertain  the 
matter.     I  should  be  very  unwilling  to  interfere  with 

(a)  10  Q.  B.  92S. 
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the  mode  in  which  the  Quarter  Sessions  conduct  their 
business,  unless  they  either  exceeded  their  jurisdiction 
or  the  question  which  they  entertained  had  been  allowed 
to  drop  at  a  former  Session.  Reason  and  convenience 
support  the  present  proceeding. 
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Uannen  J.  Stat.  28  &  29  Vict  c.  126.  s.  24  only  re- 
quires  that  the  notice  should  be  given  three  weeks  before 
the  consideration  of  the  presentment  is  entertained,  that 
is,  entertained  in  the  first  instance^  and  no  further  notice 
is  required  while  the  matter  is  under  further  considera- 
tion. In  the  present  case  the  matter  was  not  dropped^ 
but  remained  under  consideration  by  the  reference  of  it 
to  a  committee,  who  were  to  report  to  the  Michaelmas 
Sessions.  Mr.  Manisty  objects  that  there  ought  to 
have  been  an  entry  to  the  effect  that  the  further  con- 
sideration of  the  matter  was  adjourned  to  those  Ses- 
sions;  but  he  did  not  cite  any  authority  to  shew  that 
that  was  necessary,  and  I  do  not  see  any  reason  why 
it  should  be.  There  was  an  entry  that  the  matter 
should  stand  over  till  after  an  intermediate  Sessions; 
and  the  entry  expresses  that  the  matter  is  to  be  brought 
before  the  Sessions  after  the  consideration  and  report  of 
the  committee.  There  is  no  reason  or  convenience  in 
support  of  his  objection. 

Rule  discharged. 
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Kettlewell  against  Dyson. 

1.  In  ejectment  on  the  title,  the  Court  will  allow  the  defendant  to 
exhibit  interrogatories  to  the  plaintiff  as  to  the  links  through  which  he 
claims  to  be  heir ;  and  this  both  at  common  law  and  under  The  Common 
Law  Procedure  Act,  1854,  17  &  18  Vict  c.  125.  *.  61. 

2.  Semble,  however,  that  the  plaintiff  will  not  be  allowed  to  exhibit 
similar  interrogatories  to  the  defendant. 

3.  Flitcroft  T.  Fletcher,  11  Exch,  543,  recognized  as  law. 

■pjECTMENT,in  which  both  parties  claimed  as  heir 
at  law,— the  plaintiff  through  S.  JT.,  the  maternal 
ancestor,  and  the  defendant  through  T.  F.,  the  paternal 
ancestor. 

Application  was  made  at  Chambers  by  the  defendant, 
for  an  order  under  The  Common  Law  Procedure 
Act,  1854,  17  &  18  VicL  c.  125.  s.  51.,  calling  on  the 
plaintiff  to  answer  the  following  interrogatory: — *'lf 
you  claim  that  you  are  heir  at  law  of  S,  K.,  through 
what  links  do  you  claim  such  heirship  ?" 

fViUes  J.  allowed  this^  saying  however  that  the  ques- 
tion was  a  proper  one  to  bring  before  the  Court. 

A  cross  summons  was  obtained  by  the  plaintiff  to 
interrogate  the  defendant  as  to  the  links  through  which 
he  claimed  to  be  heir  at  law  to  T.  F.,  but  on  this  no 
order  was  made. 


C  H.  Anderson  moved  to  rescind  the  order. — It 
cannot  matter  to  either  party  through  what  links  his 
adversary's  title  is  traced.  \^Cochbum  C.  J.  We  must 
treat  the  two  summonses  as  distinct.  There  is  a  diffe- 
rence between  exhibiting  interrogatories  to  a  man  who 
seeks  to  disturb  another  in  possession,  and  exhibiting 
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them  to  a  man  who  is  in  possession  and  is  defend-  1868. 
ing  that  possession.  Requiring  the  former  is  only  kbttliwkil 
demanding  particulars.]  Flitcroft  v.  Fletcher  (a)  is  an  Dy^, 
express  decision  that  this  kind  of  interrogatory  is  allow- 
able; bnt  the  authority  of  that  case  has  been  questioned^ 
and  it  is  at  variance  with  the  rule  established  in  Courts 
of  equity  that  it  is  not  allowable  to  inquire  by  inter- 
rogatories into  the  case  of  the  opposite  party.  Indeed 
the  decision  was  founded  on  a  mistaken  analogy  to  those 
cases  where  Courts  of  equity  allowed  interrogatories  to  be 
exhibited  by  defendants  in  order  to  extract  evidence  from 
a  plaintiff  which^  in  consequence  of  the  then  state  of  the 
law^  could  not  otherwise  be  obtained.  [I^ush  J.  In  that 
case  Alderson  B.,  p.  546^  refers  to  the  ancient  practice  in 
real  actions  brought  by  an  heir  on  the  seisin  of  his  ances- 
tor^ where  it  was  not  enough  to  say  he  was  heir  to  such 
a  one  generally^  but  he  was  bound  to  set  forth  especially 
in  what  manner  and  how  he  was  heir.  Why  should  he 
not  do  so  now  ?]  In  Finney  v*  Forward  {b)  it  was  held 
by  the  Court  of  Exchequer  itself  that  the  decision  in 
FBtcroft  y.  Fletcher  was  not  to  be  extended  to  other 
actions  besides  ejectment.  It  is  difficult  however  to  see 
any  distinction  in  this  respect  between  land  and  any 
other  property.  The  plaintiff  here  could  not  compel 
the  defendant  to  answer  as  to  how  he  intended  to  sup- 
port his  title;  Horton  v.  Booth  (e).  [He  also  cited  Gres-^ 
ky  V.  Mousley  {d)  and  Chester  v.  Wortley  («).]  Another 
objection  is  that  in  ejectment  neither  party  is  allowed  to 
intem^te  the  other  without  shewing  special  circum- 
stances for  so  doing;    Stoate  v.  Rew{f)f  Pearson  v. 

(a)  11  Exch.  543.  (b)  AB,^C.  33. 

(r)  2ff,fN,  249.  (d)  2  K.  f  J,  288. 

(0  17  as.  410.  tf)  14  a  B.  N,  S.  209. 
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1868.  Turner  (a).  In  the  former  fVilles  J.  says,  "  In  a  note  to 
Kettlkwell  P^e  165  of  the  9th  edition  of  Chitty'a  Farms,  p.  210,  it  is 
Dyson.  ®^^^  ^^^^  Wightman  J,,  at  Chambers,  refused  to  act  upon 
Flitcroft  V,  Fletcher^  and  held  that  the  defendant  could 
not  interrogate  the  plaintiff  as  to  his  own  pedigree  or 
title,  but  only  as  to  matters  tending  to  establish  the 
defendant's  own  title  :  Morgan  v.  Nicholl^  Feb.  18,  1856, 
Cole  on  Ejectmenty  p.  204.. . .  The  Attorney  General  v.  The 
Corporation  of  London  (i)  was  a  very  strong  case ;  bat 
the  circumstances  were  peculiar."  And  JFrfeC.  J.  says, 
pp.  209 — 210,  "  You  have  no  right  to  ask  your  opponent 
how  he  means  to  support  his  cause  of  action ;  but  you 
may  interrogate  him  as  to  what  will  enable  you  to 
support  your  defence.'^ 

CocKBURN  C.  J.  We  cannot  grant  a  rule  here.  FUtcroft 
V.  Fletcher  (c)  is  directly  in  point.  In  that  case  Alderson 
B.  thought  that,  independent  of  The  Common  Law  Pro- 
cedure Act,  1854,  altogether,  the  Court  has  a  general 
power  to  require  a  person  who  seeks  to  disturb  the 
possession  of  another  to  give  particulars  shewing  by 
what  right  he  does  so.  The  rule  laid  down  in  that  case 
is  most  salutary  and  ought  not  to  be  disturbed.  If  your 
case  is  a  true  and  honest  one  you  can  have  no  objection 
to  tell  your  pedigree. 

On  the  present  occasion  we  do  not  say  anything  about 
the  cross  summons. 

Lush  and  Hannen  JJ.  concurred. 

Rule  refused. 

(«)  16  C.  B.  N,  8,  157.  (b)  2  Mac,  ^-  G,  247. 

(e)  ilExch.d43. 
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Hill  against  The  New  River  Company.       Monday, 

^  ^      "^  AprU&ih. 

.An  incorporated  water  Company  created  a  nuisance  in  a  public  high-  Caiua 

way  by  leairing  unfenced  a  stream  of  water  which  they  had  caused  to  cmitans  vel 

spout  up  in  it.   The  horses  of  Ihe  plaintiff  were  frightened,  and  swerving  proxima, 

fit)m  it  fell  into  an  unfenced  excavation  in  the  highway  made  hy^  con-  ^fUance. 

tractors  who  were  constructing  a  sewer,  and  were  thereby  ii^jured.  Ifegligence. 
Held,  that  the  water  Company  and  not  the  oontractors  were  the  parties 
liable. 

TN  au  action  for  injury  to  the  carriage  and  horses  of 
the  plaintiff,  a  special  case  without  pleadings  was 
stated  by  consent,  under  a  Judge's  order. 

The  defendants  were  a  body  legally  incorporated  and 
tiie  Company  mentioned  in  15  &  16  VicL  c.  clx.,  intituled 
''  An  Act  to  enable  the  Governor  and  Company  of  the 
New  River  to  improve  their  supply  of  water;  and  for 
other  purposes.''  The  defendants,  in  the  course  of  the 
exercise  of  the  powers  given  them  by  that  Act  and  the 
Acts  recited  therein  and  incorporated  therewith,  caused 
a  stream  of  water  to  spout  up  in  a  public  highway,  being 
the  main  road  from  Hertford  to  London^  to  a  height  of 
about  four  feet  from  the  level  of  the  road  there,  and 
thence,  falling  and  finding  its  own  level,  to  flow  along 
the  highway  and  to  run  in  a  stream  by  the  side  thereof. 
The  jet  of  water  thus  spouting  up  and  the  stream  thence 
flowing  were  left  open  and  unfenced  in  the  highway, 
and  were  dangerous  and  likely  to  affright  horses.  The 
defendants  did  not  watch  or  guard  the  same  in  any  way, 
and  by  reason  of  the  premises  rendered  themselves  legally 
liable  for  any  damage  which  could  in  point  of  law  be  held 
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1868.  to  be  the  proximate  and  necessary  result  of  their  acts  and 

Hill  defaults.  Before  and  during  all  the  time  that  the  stream 

Nrw  River  ^^  water  was  so  spouting  up  and  flowing,  there  was  an 

Company,  ^p^^  jj|.^j^  ^^  cutting  which  had  been  cut  and  excavated 

by  certain  contractors  in  the  construction  of  a  sewer 
along  the  middle  of  the  highway  in  a  line  parallel  with 
the  course  of  the  stream,  which  ditch  or  cutting  was 
during  all  the  times  aforesaid  improperly  and  insuffi- 
ciently fenced  and  guarded,  and  was  dangerous  to 
vehicles  and  horses  used  in  the  highway,  and  by  reason 
of  the  premises  those  contractors  rendered  themselves 
legally  liable  for  any  damage  which  could  in  point  of 
law  be  held  to  be  the  proximate  and  necessary  result  of 
their  acts  and  defaults.  In  this  state  of  things,  on  the 
23rd  June^  1866,  the  plaintiff's  coachman  was  lawfully 
driving  the  plaintiff's  family  in  his  master's  carriage 
along  the  highway  between  the  stream  and  the  open 
ditch  or  cutting,  and  whilst  he  was  so  doing  the  horses 
upon  seeing  the  stream  of  water  were  affrighted  therebyy 
and  swerving  away  therefrom  fell  into  the  ditch  or 
cutting,  and  were,  together  with  the  carriage,  injured 
by  the  fall.  If  the  ditch  or  open  cutting  had  been 
sufficiently  and  properly  fenced  and  guarded,  as  it  ought 
to  have  been,  the  carriage  and  horses  would  not  have 
fallen  into  the  same.  If  the  jet  or  stream  of  water  bad 
not  been  spouting  up,  or  if  the  same  had  been  properly 
fenced  and  guarded,  as  it  should  have  been,  the  plain- 
tiff's horses  would  not  have  been  affrighted  thereby. 

The  question  for  the  opinion  of  the  Court,  which 
was  at  liberty  to  draw  any  inference  of  fact  it  thought 
proper,  was,  whether  the  plaintiff  was  entitled  to 
recover. 
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Brown  appeared  for   the  plaiiitiff^  but   the  Court        1868. 

called  on  hill 

▼. 

Nkw  Rivsb 
MelUsh  {F.  M.  WhiU  with  him),  for  the  defendants.—      Company. 

The  contractors  for  the  construction  of  the  sewer^  and 
not  the  defendants,  are  the  parties  liable.  The  spouting 
water  woidd  not  have  hurt  the  carriage  and  horses  if  the 
ill  fenced  excavation  had  not  existed,  and  it  therefore  must 
be  looked  on  as  the  proximate  cause  of  the  mischief.  It 
is  dear  law  that  these  parties  are  not  liable  either  jointly 
or  at  the  option  of  the  plaintiff.  [Lush  J.  Then  sup- 
pose the  spouting  water  from  which  the  horses  ran  away 
was  three  miles  off  from  the  place  where  the  accident 
happened.  Mellor  J.  If  the  plaintiff  cannot  sue  either 
of  these  parties,  he  is  like  a  man  falling  between  two 
stools.  But  the  question  is,  what  was  the  causa 
causans?]  There  is  no  such  thing  as  causa  causans. 
Every  effect  proceeds  from  a  number  of  causes,  to 
inquire  into  the  origin  of  all  of  which  would  be  infinite ; 
Miffs  Lagicy  Book  3. 

Brmon^  for  the  plaintiff. — The  law  must  be  the  same 
whether  this  was  an  artificial  excavation  or  natural 
ditch,  or  even  a  river.  And  the  horses  might  have 
started  and  swerved  and  damage  ensued  in  either  case, 
or  even  if  there  were  no  excavation  at  all  near  the  spot. 

Mellor  J.  So  far  as  I  am  aware,  there  is  no 
authority  on  this  point.  But  on  principle  I  think  the 
proximate  cause  of  the  injury  is  the  first  negligent  act 
which  drove  the  carriage  and  horses  into  the  excavation. 
That  act  was  the  spouting  up  of  the  water,  by  which 

m 

the  horses  were  frightened.    That  was  the  causa  causans 
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of  the  mischief,  and  the  action  therefore  was  rightly 
brought  against  the  water  Company  (a). 

Lush  and  Hannen  JJ.  concurred. 

Judgment  for  the  plaintiff. 

(a)  Lord  Bacon^  in  his  Maxima  of  the  Law,  referring  to  the  maxim  of 
the  dyil  law,  '  In  jure  non  remota  causa,  sed  proxima  spectatur/  explains 
it  thus :  '*  It  were  infinite  for  the  law  to  judge  of  the  causes  of  causes, 
and  their  impulsions  one  of  another,  therefore  it  contenteth  itself  with 
the  immediate  cause,  and  judgeth  of  acts  by  that  without  looking  to  any 
farther  degree.'*    See  Tamer  t.  Walker,  Q  B.  ^  8, 871. 


Wednesdat/,     Gabnett    and   others,   appellants,    Backhouse, 

Ufai/  6th  and 

28tii.  respondent. 


Salmon 
Fishery  Act, 
1865,  28  ^  29 
Vict.  c.  121. 
*.  45. 
Appeal. 
Coste. 


RoLLE,  appellant,  Whytb,  respondent. 

Upon  appeal  against  a  decision  of  the  Commissioners  for  English 
Fisheries,  under  The  Salmon  Fisheir  Act,  1865,  28  &  29  Vict.  c.  121. 
8.  45.,  which  by  subs.  9  incorporates  the  provisions  of  stat.  20  &  21  Vict, 
c,  43.  as  to  the  power  of  the  superior  Court  to  give  costs,  the  respondent 
on  the  inquiry  before  the  Commissioners  contested  the  legahty  of  a 
fishing  mill  dam,  and  argued  the  case  on  the  appeal.  Held  that  this 
Court,  on  quashing  the  order  of  the  Commissioners,  had  power  to  order 
the  respondent  to  pay  the  appellant  his  costs. 

Oarnett  and  others^  appellants.  Backhouse,  respondent. 

TTPON  a  case  stated  by  the  Commissioners  for  Enfflish 
Fisheries  pursuant  to  sect.  45  of  The  Salmon 
Fishery  Act,  1865,  28  &  29  Vict.  c.  121.,  their  order 
was  quashed  in  Michaelmas  Term,  1867  (see  S  B.  Sf  S. 
490),  and  the  following  rule  was  drawn  up  on  the  15th 
November: — 

It  is  ordered  that  the  judgment  or  declaration  of 
James  Paterson,  F.  Sprott  and  Henry  Scotty  Esqs.,  three 
of   the    special    Commissioners   for   EngUsk    fisheries. 
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appointed  pursuant  to  the  provisions  of  The  Salmon 
Fishery  Act,  1865,  deciding  a  certain  fishing  mill  dam 
situate  on  the  river  Ribble  at  Low  Moor,  near  Cliiheroy 
in  the  county  of  Lancaster,  belonging  to  the  appellants, 
to  be  illegal,  and  ordering  the  same  to  be  made  incapable 
of  catching  fish  in  respect  of  which  the  case  has  been 
stated,  be  reversed  with  costs  to  be  paid  by  the  respon- 
dent to  the  said  appellants  or  their  attorney,  such  costs, 
if  necessary,  to  be  taxed  by  the  coroner  and  attorney  of 
this  Court. 

In  this  Term,  April  15,  The  Attorney  General,  Sir 
J.  B.  Karslake,  obtained  a  rule  calling  upon  the  appel- 
lants to  shew  cause  why  the  above  rule  should  not  be 
amended  by  striking  out  so  much  of  it  as  ordered  the 
respondent  to  pay  to  the  appellants  their  costs. 

BiOLLS,  appellant,  Whyte,  respondent. 

Upon  a  case  stated  by  the  same  Commissioners,  which 
was' argued  in  Michaelmas  Term,  1867,  and  judgment 
delivered  in  Hilary  Term,  1868,  January  80th  (see 
S  B.  8f  S.  116),  their  order  was  quashed,  and  a  similar 
rule  to  that  in  Gamett  and  others,  appts..  Backhouse, 
respt.,  except  that  it  made  no  mention  of  costs,  was 
drawn  up  on  the  31st  January, 

In  this  Term,  April  15,  a  rule  was  obtained,  calling 
upon  the  respondent  to  shew  cause  why  the  above  rule 
should  not  be  amended  by  ordering  the  respondent  to 
pay  to  the  appellant  his  costs.  A  summons  in  the  terms 
of  this  rule  was  taken  out  immediately  after  judgment 
was  delivered,  which  stood  over  by  arrangement.  In 
support  of  the  rule  an  affidavit  was  filed  stating  who 
the  respondent  was ;  but  it  was  objected  that  this  affi- 
davit could  not  be  used. 

By  The  Salmon  Fishery  Act,   1865,  28  &  29    Vict. 


1868. 
Gabnstt 

V. 

Backhouse. 
Rolls 

Whitb. 
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c.  121.  8.  27.J  the  Board  of  Conservators  constituted  a 
body  corporate  by  sect.  21  are  empowered 

(4.)  **  to  take  legal  proceedings  against  persons  viola- 
ting the  provisions  of  The  Salmon  Fishery  Acts, 
1861, 1865,  or  either  of  them^  or  for  removing  such 
veirs  or  other  fixed  engines  as  they  may  be  advised 
are  illegaL^' 
By  sect  28  a  fund  is  provided  ^*  for  the  purpose  of 
defraying  any  costs,  charges,  and  expenses  incurred  or  to 
be  incurred  by  them  under  The  Salmon  Fishery  Acts, 
1861,  1865/' 

By  sect.  43  the  Commissioners,  in  addition  to  adver- 
tising the  place  and  time  of  holding  a  Court  for  deter- 
mining the  legality  of  all  fishing  weirs,  fishing  mill 
dams  and  fixed  engines  on  any  salmon  river  "  before 
entering  upon  an  enquiry  as  to  the  legality  of  any 
fishing  weir,  fishing  mill  dam  or  fixed  engine,  shall 
serve  a  notice  on  the  owner  or  one  of  the  owners  of 
such  fishing  weir,  fishing  milldam,  or  fixed  engine  to 
appear  before  them  at  a  place  and  time  mentioned  in 
such  notice.'^ 

Sect.  44.  ''On  the  appearance  of  the  owner  or  other 
persons  for  or  against  any  fishing  weir,  fishing  mill  dam, 
or  fixed  engine,  and  after  hearing  what,  if  any  thing,  is 
alleged  by  him  or  them,  or  on  his  or  their  behalf,  or  in 
the  absence  of  any  such  persons,  if  they  or  any  of  them 
do  not  appear,^'  the  Commissioners  shall  decide  as  to 
the  legality  or  illegality  of  the  fishing  weir,  fishing  mill 
dam,  or  fixed  engine,  &c. 

By  sect.  45.  "  If  any  person  feels  aggrieved  with  any 
decision  of  the  Commissioners,  the  person  aggrieved  may 
appeal'' 

1.  To  one  of  the   superior  Courts  of  law  at  WesU 
minster. 
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^-  The  appeal  shall  be  by  special  case* 
^  The  special  case  shall  be  settled  by  the  Commis- 
eioners  upon  the  application  of  the  appellant .  .  •  . ; 
''and  if  the  appellant  be  dissatisfied  with  the  special 
case  as  settled  by  the  Commissioners,  he  may  have 
the  .same  settled  by  a  Jndgg  of  one  of  the  said 
superior  Courts,  on  summons,  at  Chambers/' 
The  appellant  shall  enter  into  a  recognizance  con- 
ditioned, among  other  things,  to  pay  such  costs  as 
may  be  awarded. 
^.  "  Save  as  hereinbefore  varied,  the  provisions  of  The 
Summary  Jurisdiction  Act/'  20.  &  21  Vict  e.  43., 
''as  to  the  powers  of   the   superior  Court,  as  to 
directing  a  special  case  to  be  stated,  as  to  the  en- 
forcing of  recognizances,  and  as  to  all  other  matters, 
shall  apply  to  an  appeal  under  this  section  in  the 
same  manner  as  if  the  words  'justice  or  justices' 
in  the  said  Summary  Jurisdiction  Act  included  the 
special  Commissioners  appointed  under  this  Act." 
By  Stat.  20  &  21  VicL  c.  43.  s.  6.  the  Court  to  which 
a  case  is  transmitted  under  that  Act  has  power  to  "  make 
such  orders  as  to  costs,  as  to  the  Court  may  seem  fit; 
and  all  such  orders  shall  be  final  and  conclusive  on  all 
parties :"   Provided  that  no  justice  or  justices  of  the 
peace  who  state  a  case  in  pursuance  of  the  Act  shall  be 
liable  to  any  costs  in  respect  or  by  reason  of  the  appeaL 


1868. 

Garnbtt 

Backhouse. 

ROLLB 

Whttb. 


MelHsh  and  Jordan  shewed  cause  in  Gameti  and 
others,  appts.,  Backhouse,  respt. — The  appellants  are 
entitled  to  costs  against  the  respondent,  on  the  ground 
that  this  appeal  is  on  the  same  footing  as  an  appeal 
under  stat.  20  &  21  Vict  c.  48.  s.  6.,  which  gives  the 
Court  of  Appeal  power  over  the  costs,  except  that  the 
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1868.       justices  shall  not  be  liable ;  therefore  the  Commissioners 

Gaemett      ^^  exempt  from  costs ;   but  the  Board  of  conservators 

Backbouse.    *^  ^^*  ^^  ^^^y  ^*^®  \eg2L\  proceedings.     [Lush  J.    Stat. 

BoLLB       28  &  29  Vict.  c.  121. «.  45.  subs.  3.  does  not  suppose  that 

▼. 
Whtte.      there  is  a  respondent.]  ^  The  Commissioners  are  to 

settle  the  case,  and  therefore  there  is  no  occasion  for  a 

provision  enabling  the  respondent  to  go  before  a  Judge. 

[Blackburn  J.     There  may  be  some  difficulty  in  finding 

a  respondent.    The  Commissioners  under  The  Salmon 

Fishery  Acts  have  a  sort  of  commission  in  eyre;  having 

summoned  the  owner  of  the  fishing  weir  or  fishing  mill 

dam  to  attend  their  Courts  they  hear  what  other  persons 

allege  for  or  against  it.]     Suppose  the  decision  of  the 

Commissioners  had  been  in  favour  of  the  mill  dam,  and 

the  party  contesting  it  had  appealed  and  this  Court  had 

reversed  the  decision  of  the  Commissioners,  it  would 

have  had  jurisdiction  to  award  costs.      The  Legislature 

must  have  intended  that  the  owner  of  a  mill  dam  upon 

whom  litigation  is  forced  and  who  successfully  defends 

himself  should  have  his  costs.     Where  the  Crown  is 

the  real  respondent  it  is  liable  to  pay  costs  under  stat 

20  &  21  Vict  c,  43.  s.  6. ;  Moore,  appt..  Smith,  respt.  (a). 

For  if  the  Crown  receives  costs  it  also  pays  costs.  Under 

sect.  11  of  stat.  23  &  24  Vict.  c.  34.  the  suppliant  in  a 

petition  of  right  is  entitled  to  costs  against  the  Crown, 

and  in  proceedings  relating  to  the  Revenue  the  Crown 

if  unsuccessful  pays  costs  {b). 

The  Attorney  Generalj  Sir  J.  B.  Karslahe,  argued 
in  support  of  the  rule  in  the  first  case,  and  shewing 
cause  against  the  rule  in  the  second. — The  Commis- 
sioners act  mero  motu  in  performance  of  a  public  duty 

(a)  IK^-E.  597.  (6)  See  stat,  18  &  19  J^ici.  c,  90, 
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^nder  Stat.  28  &  29  Vict.  c.  121.     By  sects.  42  and  43,        i868. 
'Without  any  complaint  or  information  having  been  made,      Gabnbtt 
^^^y   issue  advertisements  of  the  place   and  time  of    b^ckhousb 
Voiding  their  Court  according  to  form  A.  in  the  second        Rollb 
^«dule.  In  summary  proceedings  before  justices  under 
^-  20  &  21  Vict  c.  43.  there  must  be  a  respondent,  who 
^y  take  an  active  part  before  the  justices.  [He  referred 
*^^^ta,  2,  5.]     Under  stat.  28  &  29  Vict.  c.  121.  it  is 


Hot 
Co 


^ 


Out 


^^cessary  that  any  person  should  appear  before  the 
^issioners,  and  a  case  may  be  stated  by  them  with- 
^         Respondent     [Lush  J.    If  the  appellant  in  a  case 

^^^  fails,  who  would  claim  the  costs  under  his  re- 
^^^zances?]  Mr.  Patersan,  the  Commissioner,  states 
that  the  practice  in  Ireland  is  not  to  grant  costs  whether 
a  respondent  is  named  or  not.  [He  referred  to  The 
Salmon  Fishery  {Ireland)  Act,  1863,  26  &  27  Via. 
c.  114]  Stat.  28  &  29  Vict.  c.  121.  s.  45.  subs.  3-  does 
not  say  who  is  to  be  the  respondent.  [Blackburn  J.  If 
the  appellant  is  dissatisfied  with  the  special  case  as 
settled  before  the  Commissioners,  on  whom  is  the  sum- 
mons to  be  served  ?]  On  the  respondent  if  there  is 
one,  if  not,  on  the  Commissioners.  If.  a  formal  respond- 
ent is  named  by  the  Commissioners  there  is  no  provision 
that  he  should  pay  costs.  [Blackburn  J.  When  a 
respondent  is  named  with  the  chance  of  getting  costs  it 
is  reasonable  that  he  should  'pay  costs  if  the  appellant 
sncceeds.]  In  the  second  of  these  cases  the  order  of 
the  Commissioners  was  quashed  without  costs,  and  the 
Court  will  not'now  interfere  nor  allow  an  affidavit  to  be 
used  to  shew  who  was  the  respondent. 


V. 

Whytb. 


Cawie,  in  support  of  the  rule  in  Rolle  v.  Whyte. — The 
Board  of  conservators  invested  with  duties  and  powers 
under  stat  28  &  29  Vict.  c.  121.,  may  be  and  are  the 
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Gaenbtt 
Bagkboubb. 

BOLLB 
T. 

Whtte. 


most  proper  persons  to  be  made  respondents  mider 
sect.  27.  Where  there  is  no  respondent  it  may  be  that 
the  Court  cannot  make  an  order  for  costs;  but  here 
the  Commissioners  have  named  a  respondent^  and  even 
if  the  affidavit  cannot  be  used  it  will  be  presumed 
that  they  had  good  reason  for  so  doing;  and  he  is 
subject  to  the  same  regulations  and  liabilities  as  a 
respondent  under  stat.  20  &  21  Fict.  c.  43.  s.  6.  Stat. 
28  &  29  Vict  c.  121.  s,  45.  makes  no  variation  in  the 
provision  of  stat.  20  &  21  Vict  c.  43.  5.  2.  as  to  notice 
of  appeal^  and  therefore  notice  must  be  given  to  him  as 
''  the  other  party  to  the  proceeding''  under  that  section. 
Where  an  appeal  against  a  conviction  of  justices  is 
successful  the  Court  will  order  the  prosecuting  party 
to  pay  the  costs  of  the  appeal^  though  he  does  not 
appear ;  Beff,  v.  Purdey  (a),  The  H^ednesbury  Local 
Board  of  Health,  appts.,  Stephenson,  respt.  (i).  The 
inquiry  conducted  by  the  Commissioners  under  sects. 
40  and  42  of  stat  28  &  29  Vict.  c.  121.  must  be  based 
on  information  given  to  them,  although  it  is  not  so 
specified.  [He^  also  referred  to  sects.  27,  subs.  (4), 
28,  44.] 


Archibald,  who  was  for  the  respondent  in  Gamett  and 
others,  appts.,  Backhouse,  respt.,  and  for  the  appellant 
in  Bolle,  appt.,  Whyte,  respt,  took  no  part  in  the  argu- 
ment on  either  side. 


Garnbtt  Blackburn  J.    In  Gamett  and  others,  appts.,  Back* 

Backhouse,  house,  respt,  I  am  of  opinion  that  the  Court  had  juris- 
diction to  make  an  order  upon  the  respondent  to  pay 
the  appellants'  costs.     Stat  28  &  29  Vict.  c.  121.  s.  46. 

{a)  5B.fS,  909. 

{b)  33  L.  J.  M.  a  III;  10  Jur.  N.  8.  151. 


XXXI.   VICTORIA. 


813 


gives  an  appeal  against  the  decision  of  the  Commis- 
sioners,  and  by  subs.  9  incorporates  the  provisions  of 
20  &  21  FicL  c.  43.  save  as  thereinbefore  varied,  which 
is  a  very  inconvenient  mode  of  legislation.  However, 
Stat.  20  &  21  Vict  c.  43.  s.  6.  is  not  restrained  or  limited 
as  to  the  power  of  giving  costs ;  therefore,  on  appeals 
against  orders  of  the  Commissioners,  we  have  power  to 
make  such  orders  as  to  costs  as  we  think  fit,  provided 
the  Commissioners  are  not  made  liable. 

The  question  then  is  whether  there  could  be  and 

whether  there  was  a  respondent  in  this  case?    It  has 

been  pointed  out  that  by  stat  28  &  29  Viet.  c.  121. 

«.  27,  subs.  (4),  the  Board  of  Conservators  may  appear 

as  prosecutors  and  institute  proceedings.   Independently 

of  that,  other  persons  may  have  an  interest  to  appear 

before  the  Commissioners;  and  sect.  44  contemplates 

there  being  parties  on  each  side.     I  agree  with  the 

Attorney  Greneral  that  it  is  not  necessary  that  there 

should  be  a  respondent,  and  in  that  case  there  may  be  a 

diflSculty  in  saying  how  the  proceedings  on  an  appeal 

should  be  carried  on,  as  Re.g,  v.  Purdey  (a)  shews  that  the 

Commissioners  could  not  be  made  respondents.     But  it 

is  sufficient  to  say  that  there  may  be  a  respondent. 

Where    a    fishing   weir    is   declared    to   be    legal,    a 

person    cannot  appeal    against    the  decision    without 

making  himself  a  party,   but  how  is  not  very  clear. 

Here  the  respondent  was  treated  as  respondent  in  the 

proceeding  before  the  Commissioners,  and  performed  all 

the  duties  of  one,  for  he  conducted  the  litigation   or 

allowed  it  to  be  conducted  in  his  own  name,  so  that 

we  cannot  say  that  he  was  a  merely  nominal  respondent. 

If  there  were  no  respondent  who  was  responsible  and 

(a)  6  A  #  ^.  900. 
VOL.    IX.  Y  B.    &   S. 


18G8. 


Garkett 

V. 

Backhoubs. 

Bolls 

▼. 
Whttb. 
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1868.       bound  to  pay  costs  the  Court  would  not  in  general  grant 

Oabnett      costs  against    the  appellant,    and  the  Commissioners 

Backhouse,   therefore  would  do  well   to  name  a  respondent  who. 

Bolls       being  willing  to  pay  costs  if  the  appellant  succeeded^ 
▼. 

Wbtts.       would  get  them  if  he  failed. 

In  the  case  of  Bolle,  appt.^  Whyte,  respt.^  the  Court 
took  time  to  consider  their  judgment^  and  when  it  was 
given,  being  silent  as  to  costs^  the  rule  for  quashing  the 
order  was  drawn  up  according  to  the  practice  without 
mentioning  costs,  the  presumption  being  that  the  appeal 
was  reasonabla   If  judgment  had  been  given  on  an  earlier 
day  in  Hilary  Term,  an  application  to  the  Court  on  the 
ground  that  costs  had  been  inadvertently  omitted  should 
have  been  made  during  the  Term,  but  having  been 
delivered  on  the  last  day  but  one,  and  this  rule  having 
been  applied  for  on  the  first  day  of  the  present  Term, 
the  Judges  who  heard  and  determined  the  appeal  have 
power  to  give  costs  to  the  appellant ;  it  is  for  them  in 
the  exercise  of  their  discretion  to  say  whether  they  will 
give  costs. 

Lush  J.  The  Commissioners  may  originate  an  inquiry 
into  the  legality  of  a  fishing  weir,  fishing  mill  dam  or 
fixed  engine ;  and  in  that  case  it  would  not  be  proper  to 
put  forward  any  person  as  a  respondent.  But  if  a  person 
appears  before  them  attacking  the  fishing  weir,  mill  dam, 
or  fixed  engine,  he  is  in  the  same  position  as  any  other 
prosecutor.  Sect  27,  subs-  (4),  of  stat.  28  &  29  Vict 
c.  121.  gives  power  to  the  Board  of  conservators  to  take 
legal  proceedings  for  removing  weirsor  otherfixed  engines, 
but  does  not  exclude  the  action  of  other  persons,  and 
sect  44  assumes  that  some  person  may  appear  before  the 
Commissioners  to  contest  the  right  to  the  weir  as  well  as 
some  person  supporting  it.     Here  the  proceedings  were 
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originated  by  the  Commissioners,  but,  the  case  being 
presented  in  the  name  of  a  respondent,  we  may  assume 
that  he  was  properly  named  respondent;  and  then 
Stat  20  &  21  Vict,  c,  43,  *.  6.,  which  is  incorporated 
with  Stat.  28  &  29  Vict  c.  121.  s.  45.,  by  subs.  9  gives 
this  Court  power  over  the  costs. 

Rule  discharged. 


186S. 


Gaenett 

r. 

Backhousk. 

fiOLLB 

▼. 
Whtti. 


May  28.  Lush  J.  The  appeal  in  this  case  was  argued  [Thursday, 

before  the  Lord  Chief  Justice  and  myself,  and  he  agrees     "^        

with  me  that  the  appellant  should  have  his  costs.  There- 
fore the  rule  will  be  absolute. 

Rule  absolute. 


BOLLE 
▼. 

Whytb. 


In  the  matter  of  a  Plaint  bet\yeen  Beardnell 
and  others  against  Beeson. 

The  Merehant  Shipping  Act,  1854, 17  &  18  Vict,  c,  104.  m.  458. 460., 
entitles  a  person  by  whom  services  are  rendered  to  a  ship  in  distress  to 
**  a  reasonable  amonnt  of  salTase,"  which  in  case  of  dispute,  within 
certain  limits  as  to  amount,  shall  be  referred  to  the  arbitration  of  justices 
of  the  peace.  By  The  Merchant  Shipping  Amendment  Act,  1862, 
25  &  26  Vict.  c.  63.  «.  49  (6.),  It  shall  be  competent  for  any  County 
Court  Judge  to  exercise  the  same  jurisdiction  in  salrage  cases  as  is  given 
to  two  justices.  By  r.  276  of  the  Rules,  Orders  and  Forms  for  regulating 
the  practice  of  the  County  Courts,  &c,  1867,  "  In  proceedings  in  the 
County  Courts  under  ....  25  &  26  Vict.  c.  63.,  a  plaint  shall 
be  entered,  and  a  summons  shall  be  issued  thereon,  and  the  rules  and 
practice  of  the  Court  shall  be  adopted  with  respect  to  such  proceedings, 
80  far  as  the  same  are  applicable.  A  plaint  was  entered  and  summons 
issued  in  a  County  Court,  and  the  particulars  claimed  "250^.,  the 
amount  agreed  to  be  paid"  for  getting  the  defendant's  schooner  off  the 
shore.  The  value  of  the  schooner  was  under  1000^.  On  motion  to  set 
aside  the  order  of  a  Judge  prohibiting  the  County  Court  Judge  from 
hearing  the  plaint :  Held, 

1.  mt  by  Stat.  25  &  26  Vict.  c.  63.  s.  49  (6.),  the  jurisdiction  was 
given  to  the  County  Court  Judge  as  an  independent  arbitrator,  and  not 
as  Ju^jge  of  the  County  Court. 

2.  I%at  the  proceeding  before  him  was  properly  commenced  by  plaint 
and  summons,  in  pursuance  of  the  County  Court  Kules,  &c.,  1867, 
r.  276. 

3.  That  this  was  a  claim  for  salvage,  the  amount  of  which  was  to  be 
determined  notwithstanding  the  bargain  for  a  fixed  sum,  and  therefore 
the  County  Court  Judge  had  exclusive  jurisdiction. 

Y  2 


Friday, 
May  8th. 


Merchant 
Shipping  Acts, 
18M,  1862. 
17  #  18  Vict. 
e.  104,  ss.  468. 
460.,  25  4-  26 
Vict.  c.  63. 
s.  49. 

County  Court 
Rules,  #c., 
1867,  r.  276. 
Salvage. 
County  Court 
Judge. 
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5e  APRIL  80.     C.  Crompfon  obtained  a  rule  calling 

Beardhbll  ^pQj^  ^YiQ  defendant  to  shew  cause  why  an  order  of 

Beeboh.  Willea  J.  for  a  prohibition,  and  the  prohibition  issued 
to  the  Judge  of  the  County  Court  of  Northumberland 
holden  at  Berwick  upon  Tweed  from  proceeding  with 
the  hearing  of  a  plaint  commenced  in  that  Court, 
should  not  be  set  aside. 

A  plaint  in  the  usual  form  was  entered  in  the  Coimty 
Court  to  recover  250iL|  the  amount  claimed  by  the 
plaintiffs  for  salvage  services  rendered  to  the  schooner 
Pride,  of  which  the  defendant  was  owner^  in  getting  her 
off  the  shore  of  the  coast  of  Northumberland,  where  she 
had  run  aground,  and  in  taking  her  and  her  cargo  to  a 
place  of  safety. 

The  summons  was  in  the  following  form : — 

**  In  the  County  Court  of  Northumberland,  holden  at 
Berwick.  Between  BeardneU  and  others,  plaintiffs,  and 
Beeson,  defendant.  You  are  hereby  summoned  to  appear 
at  a  County  Court  to  be  holden  at  Berwick,  on  &&,  to 
answer  the  plaintiffs  to  a  claim  for  amount  agreed  to  be 
paid  to  plaintiffs  for  getting  defendant's  schooner  Pride 
off  the  shore,  and  taking  said  schooner  into  a  place  of 
safety,  the  particulars  of  which  are  hereunto  annexed. 

*^  Dated  &c.  Stephenson  Banderson,  Registrar  of  the 
Court." 

The  particulars  were: — ^'The  plaintiffs  claim  250/., 
the  amount  agreed  to  be  paid  to  them  for  getting  the 
defendant's  schooner  Pride  off  the  shore  of  the  coast  of 
Northumberland,  at  or  near  Holy  Island,  and  taking 
the  said  schooner  and  her  cargo  into  a  place  of  safety, 
the  whole  value  of  the  schooner  and  her  cargo,  tackle, 
apparel  and  furniture  not  exceeding  the  sum  of  1000^" 


Bba&dnbll 

V. 
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On  the  8th  Aprils  WUks  J.  made  the  order  in  ques-        1868. 
tion  ex  parte  on  the  ground  that  the  cause  was  beyond  ^ 

the  jurisdiction  of  the  County  Court. 

The  value  of  the  schooner  as  shewn  by  the  valuation     •  B""OJ'* 
made  pursuant  to  The  Merchant  Shipping  Act,  1862« 
sect.  15^   was  under  lOOOJl^  and  the  value  of  the  cargo 
did  not  exceed  400/. 

The  agreement  was  as  follows : — ''  This  is  to  certify  that 
I,  George  Harris^  master  of  the  Pride^  the  ship  being  on 
shore  and  in  danger  of  becoming  a  wrecks  agree  to  pay 
the  sum  of  250  pounds  sterling  to  a- certain  number  of 
men  providing  they  can  get  the  ship  and  cargo  o&  and 
safely  into  some  place  of  safety.  George  Harris^  master.'' 

The  Merchant  Shipping  Act,  1854,  17  &  18  Viet, 
c,  104.,  Part  viii.,  sect.  458,  enacts,  that  whenever  any 
ship  is  stranded  or  otherwise  in  distress  on  the  shore  of 
any  sea  or  tidal  water  situate  within  the  limits  of  the 
United  Kingdom,  and  services  are  rendered  by  any 
person  in  assisting  the  ship,  or  in  saving  the  cargo,  &c. ; 
there  shall  be  payable  by  the  owners  to  the  person  by 
whom  the  services  are  rendered  **  a  reasonable  amount 
of  salvage,''  together  with  all  expenses  properly  incurred, 
the  amount  of  the  salvage  and  expenses  (which  expenses 
are  thereinafter  included  under  the  term  salvage)  to  be 
determined  in  case  of  dispute  in  manner  thereinafter 
mentioned.  By  sect.  460,  whenever  a  dispute  arises 
elsewhere  than  within  the  boundaries  of  the  Cinque 
Ports  between  the  owners  and  the  salvors  as  to  the 
amount  of  salvage  and  the  parties  to  the  dispute  cannot 
agree  as  to  the  settlement  thereof,  if  the  sum  claimed 
does  not  exceed  2002.,  the  dispute  shall  be  referred  to 
tiie  arbitration  of  two  justices  of  the  peace  &c. :  "  But 
if  the  sum  claimed  exceeds  200/.,  such  dispute  may, 
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1868.  with  the  consent  of  the  parties,  be  referred  to  the  arbi- 
Be  tration  of  such  justices  as  aforesaid,  but  if  they  do  not 

consent,  shall  in  England  be  decided  by  the  High  Court 
of  Admiralty  of  England^^*  &c. 

By  The  Merchant  Shipping  Act  Amendment  Act, 
1862,  25  &  26  Vict  c.  63.  s.  1.,  that  Act  <'  shall  be  con- 
strued with  and  as  part  of  The  Merchant  Shipping  Act, 
1854,  hereinafter  called  the  principal  Act." 

By  sect.  49  the  provisions  contained  in  Part  viii.  of 
the  principal  Act  for  giving  summary  jurisdiction  to 
two  justices  in  salvage  cases,  &c.,  are  amended. 

'^(1.)  Such  provision  shall  extend  to  all  cases  in 
which  the  value  of  the  property  saved  does  not  exceed 
1000/.,  as  well  as  to  the  cases  provided  for  by  the 
principal  Act :" 

'^  (6.)  It  shall  be  competent  for  any  stipendiary  magis- 
trate, and  also  in  England  for  any  County  Court  Judge, 
&c,  to  exercise  the  same  jurisdiction  in  salvage  cases  as 
is  given  to  two  justices." 

Rule  276  of  the  Rules,  Orders  and  Forms  for  regulating 
the  Practice  of  the  County  Courts,  1867: — '*In  pro- 
ceedings ill  the  County  Courts  under  sect.  50  of  16  &  17 
Vict  c.  51.,  18  &  19  Vict  c.  122.,  and  25  &  26  Vict, 
c,  63.,  a  plaint  shall  be  entered,  and  a  summons  shall 
be  issued  thereon,  and  the  rules  and  practice  of  the 
Court  shall  be  adopted  with  respect  to  such  proceedings, 
so  far  as  the  same  are  applicable."  (See  Pollock  and 
NicoPs  Practice  of  the  County  Courts,  p.  493,  6th  ed.) 

Lumley  Smith  shewed  cause. — ^First.  The  summons 
and  particulars  shew  that  this  is  a  claim  for  an  agreed 
sum  exceeding  50/1,  and  not  for  salvage.  In  The 
Mulgraue  (a)  there  was  a  special  agreement  for  a  fixed 

{a)  2  Haffff,  Adm.  Fep.  77. 
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Bum  to  render  assistance  to  a  vessel  in  distress,  and        1868. 
liord  Stowett  held  that  the  case  was  one  of  contract^         ^ 
and  therefore  dismissed  a  claim  for  salvage.  In  The  True    Beardhkll 
Bke  [a)  Dr.  Lu$hingt<m  held  that  an  agreement  for  a      Bimoh. 
filed  sum  conld  be  legally  made  between  the  master  of 
a  vessel  in  distress  and  persons  affording  a  salvage  assist- 
ance^  and  that  such  an  agreement  was  binding  and  not  to 
be  disturbed  by  a  judgment  of  that  Court.  In  Tlie  William 
ond  John  (b)  the  sum  agreed  upon  gave  the  justices 
jnruidiction  under  stat.  25  &  26  Vict.  c.  63.  s.  49.,  and 
they  adjudged  the  amount  to  be  exorbitant  and  awarded 
a  leas  sum ;  and  Dr.  Luskingtan  held  that  they  had  ex- 
clusive jurisdiction  and  might  deal  with  the  agreement 
as  they  had  done.  The  words  of  stat.  17  &  18  Vict.  c.  104. 
'.  458.  confine  the  summary  remedy  given  by  that  and 
the  subsequent  Act  to  cases  in  which  *^a  reasonable 
amount  of  salvage'^  is  claimed.  It  was  intended  to  leave 
the  cases  in  which  a  fixed  sum  was  agreed  upon  to  the 
fiDperior  Courts. 

Secondly.  A  salvage  claim  cannot  be  recovered  by 
plaint  in  the  County  Court.  Stat.  25  &  26  Vict.  c.  63. 
i.  49  (6.)  gives  jurisdiction  to  the  County  Court  Judge 
as  an  independent  arbitrator  and  not  as  Judge  of  the 
Court.  [He  cited  Owen  v.  The  London  and  North  West- 
ern Railway  Company  (c).]  [Blackburn  J.  The  Legis- 
lature intended  that  a  County  Court  Judge  having  one 
of  these  claims  before  him  might  dispose  of  it  though 
he  was  moved  to  another  district.]  Then  Rule  276  of 
the  Bules,  Orders  and  Forms  for  regulating  the  practice 
of  the  County  Courts,  1867^  which  draws  the  case  into 
the  County  Courts  was  made   by  the  County  Court 

{a)  2  W.  Eob,  176.  (b)  Br.  ^'  Lush.  49. 

(c)  1  B.^8,  758. 
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1868.        Judges  ultra  vires.     Under  seet.  464  of  stat  17  &  18 
^Q  '        VicL  c.  104.  the  appeal  from  the  justices  is  to  the  Court 
of  Admiralty ;    but  in  this  proceeding  by  plaint  in  the 
BEEaoir.      County  Court  the  appeal  will  be  to  the  superior  Courts 
of  common  law. 

CI  Crompton,  in  support  of  the  rule. — Stat  25  &  26 
Vict  c.  63.  8.  49  (6.)  gives  the  County  Court  Judge 
exclusive  jurisdiction  where  there  is  a  bonfi  fide  agree- 
ment between  the  master  of  a  vessel  in  distress  and  per- 
sons affording  a  salvage  assistance  for  a  fixed  sum  which  is 
fair  and  reasonable ;  The  True  Blue  (a).  [Blackburn  J. 
In  that  case  Dr.  Lushington  held  that  the  Court  of 
Admiralty  would  not  open  the  agreement,  not  that  it 
had  not  jurisdiction.]  Here  the  bargain  for  250/.  was 
made  before  the  ship  was  got  off  the  shore,  as  it 
was  in  The  William  and  John  (4).  In  The  Cms  (c) 
an  agreement  for  a  fixed  sum  was  set  aside  as  corrupt; 
and  it  was  not  suggested  that  in  the  case  of  an  agree- 
ment for  a  fixed  sum  the  Court  of  Admiralty  had  not 
jurisdiction. 

Blackburn  J.  The  decision  of  Dr.  Lushington  in 
The  WilUam  and  John  (i)  is  conclusive  that  the  order 
for  a  prohibition  ought  not  to  have  been  made,  and  that 
the  County  Court  Judge  not  only  had  jurisdiction,  but 
jurisdiction  exclusive  of  the  Admiralty  Court.  [After 
stating  the  substance  of  The  Merchant  Shipping  Act, 
1854,  17  &  18  VicL  c.  104.  m.  458.  460.,  and  The  Mer- 
chant Shipping  Act  Amendment  Act,  1862, 26  &  26  Viet, 
c.  63.  s.  49  (1.)  (6.),  his  Lordship  proceeded.]    These  two 

(fl)  2  W.  Rob.  176.  (6)  Br.  f  Luth.  49. 

(c)  1  Ltish.  Adm.  Rep.  583. 
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Btatutes,   as  Dr.  Lushington  said  in   The   William  and       1868. 
John^  p.  55,  are  to  be  read  as  one,  thus :  "  If  the  sum         ^ 
claimed  does  not  exceed  200/.,  or  if  the  property  saved    ^■^»'*"»^i' 
does  not  exceed  1000/.,  such  dispute  shall  be  referred      Bikboh. 
to  the  justices.''    Therefore,  subject  to  the  rules  which 
apply  to  salvage  generally,  sect.  49  of  the  later  Act 
confers  upon  the  County  Court  Judge  jurisdiction  if 
either  the  sum  claimed  does  not  exceed  200/.,  or  the 
property  saved  does  not  exceed  1000/.    In  the  present 
case,  although  the  sum  claimed  exceeds  200il,  the  value 
of  the  property  saved  is  less  than  1000/. 

Mr.  Smiik  urged  that  these  cases  ought  not  to  be 
conducted  in  the  County  Court,  but  before  the  County 
Court  Judge  as  an  arbitrator,  and  that  argument  is  well 
founded.  Nevertheless  the  proceeding  must  be  insti- 
tuted in  some  form  so  as  to  give  notice  to  the  other 
party,  in  order  that  it  may  not  be  determined  ex  parte. 
And  a  rule  has  been  made  by  the  County  Court  Judges, 
which  it  was  competent  for  them  to  make,  that  in  pro- 
ceedings under  The  Merchant  Shipping  Act,  1862,  a 
plaint  shall  be  entered  and  a  summons  issued,  and  the 
rules  and  practice  of  the  County  Coiirt  adopted  ''so 
far  as  the  same  are  applicable."  Under  this  rule  the 
County  Court  Judge  would  decide  the  matter,  not 
exercising  his  usual  jurisdiction,  but  subject  to  an 
appeal  to  the  Court  of  Admiralty.  Mr.  Smith  failed 
to  shew  any  better  way  in  which  the  claim  for  salvage 
could  be  originated  before  the  County  Court  Judge 
qufi  arbitrator. 

We  now  come  to  the  real  ground  on  which  my  brother 
WiUes  granted  the  prohibition.     The  words  of  The  Mer- 
chant  Shipping  Act,  1854,   are    that    ''a  reasonable 
amount  of  salvage''  shall  be  paid  by  the  owners  of  the 
ship  in  distress,  which  is  no  more  than  what  the  salvors 


Bkabdnell 

V. 
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1868.       would  be  entitled  to  by  the  common  law  as  administered 
^  in  the  Court  of  Admiralty.    On  that  the  doubt  has  arisen 

whether  the  jurisdiction  of  the  County  Court  Judge  is 
Bxssov.  jjQ^  ousted  where  the  quantum  meruit  has  been  deter- 
mined by  an  express  bargain.  But  we  find  the  law  laid 
down  by  the  decisions  in  the  Admiralty  Court  is,  that 
when  a  bargain  has  been  made  for  a  fixed  sum,  and  it  is  a 
reasonable  one  and  not  excessive,  the  parties  are  bound 
by  it,  and  the  Court  will  not  allow  the  salvors  to  daim 
upon  a  quantum  meruit.  Nor  probably  would  they 
allow  the  owner  to  cut  it  down,  if  he  made  a  bargain 
with  his  eyes  open,  though  there  is  a  greater  probability 
of  the  owner  of  a  ship  in  distress  being  driven  to  make 
a  hard  bargain.  It  may  be  said  why  should  not  the 
Court  of  Admiralty  have  jurisdiction  when  the  sum  to 
be  paid  for  salvage  is  agreed  upon  to  decide,  among  other 
things,  whether  it  is  extortionate?  The  case  of  The 
JVUliam  and  John  {a)  expressly  raised  the  question. 
There  the  salvors,  before  assisting  the  ship,  procured 
the  following  agreement  signed  by  the  master:^ 
"  October  20th.  I  hereby  agree  to  pay  Charles  Salmon 
the  sum  of  140/.,  and  his  crew  of  the  life  boat,  to  take 
the  brig  fVilliam  and  John  into  Yarmouth  Harbour" 
This  was  an  express  bargain  to  pay  140/1,  but  the  owners 
of  the  ship  gave  notice  to  the  salvors  to  appear  before 
justices  of  the  peace,  who  decided  that  the  sum  was 
exorbitant,  and  reduced  it  to  70L  The  salvors  then 
sued  in  the  Court  of  Admiralty,  and  Dr.  Lushington 
held  that  the  justices  had  a  right  to  entertain  the  cause; 
and,  having  pointed  out  the  difficulty  in  some  cases  of 
ascertaining  what  was  the  sum  really  claimed,  he  said, 
p.  55, ''  There  is  one  argument  which  I  ought  to  notice, 
viz.,  that,  in  cases  of  agreement,  the  justices  are  not  a 

(a)  Br,  4'  LmH.  49. 
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competent  tribunal.     Such  is  not  the  case.     The  effect        iggg. 

of  an  agreement  is  this  only,  that  where  the  suit  has  ^ 

been  rightly  commenced  in  this  Court  (by  reason  of  the 

daim  being  over  200/.,  and  (a)  the  value  of  the  property       Bbbsoit. 

saved  being  over  1000/.),  and  the  Court  has  awarded  less 

than  2002.,  the  fact  of  the  agreement  may  induce  the 

Court  to  certify  that  the  case  was  a  proper  one  for  a 

superior  tribunal,  and  to  give  the  salvors  costs,  of  which 

they  would  otherwise  be  deprived  by  the  statute/'    In 

that  case  the  justices  gave  a  less  sum  than  that  named 

in  the  agreement ;  and  the  County  Court  Judge  is  not 

bound  by  the  sum  agreed  upon. 

Mellor  J.  The  object  of  the  statutes  giring  juris- 
diction to  the  County  Courts  is  to  provide  a  more  speedy 
and  economical  remedy,  and  the  same  intention  is  mani- 
fested in  Stat.  25  &  26  Viet  c.  63.  s.  49.  in  favour  of 
those  who  have  performed  salvage  serrices  by  giring 
jurisdiction  to  the  County  Court  Judge  as  an  arbitrator^ 
according  to  principles  which  govern  the  law  of  salvage. 

The  chief  objection  to  the  jurisdiction  of  the  County 
Court  Judge  is  that  this  is  not  a  case  of  salvage,  because 
a  specific  amount  has  been  agreed  upon ;  but  the  cases  in 
the  Admiralty  Court  shew  that  such  an  agreement  does 
not  affect  the  jurisdiction  of  the  County  Court  Judge. 

As  to  the  objection  that  the  form  in  which  the  power 
of  the  County  Court  Judge  is  called  into  exercise  is  not 
that  which  ought  to  be  adopted.  It  is  described  as  a 
plaint  and  summons  in  rule  276  of  the  Rules,  Orders 
and  Forms  for  regulating  the  Practice  of  the  County 
Courts,  1867.  I  do  not  see  any  reason  against  it ;  and 
where  the  jurisdiction  is  clear  we  should  be  very  chary 
in  interfering  on  the  ground  that  the  mode  by  which 

(a)  Sic. 
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1868.        the  parties  are  brought  before  the  Judge  is  irregular. 

^  It  does  not  follow  that  he  should  try  the  case  by  a  jury, 

Bbardnbll    q^  |.|jj^|.  tjjgj^  jg  an  appeal  to  one  of  the  superior  CJourts 

Bbbsov.      instead  of  the  Court  of  Admiralty^  which  is  given  by 

sect.  464  of  Stat.  17  &  18  Vict.  c.  104 

Lush  J.  On  first  reading  sections  458^  460,  of  stat. 
17  &  18  Vict  c.  104.,  I  was  strongly  inclined  to  take 
the  other  view,  because  they  refer  to  a  question  of  the 
reasonableness  of  the  salvage.  The  words  in  sect.  458 
**  reasonable  amount  of  salvage'^  would  not  be  applicable 
where  there  is  a  contract  binding  between  the  parties 
as  to  the  amount,  which  neither  could  increase  or 
diminish.  But  the  decisions  in  the  Admiralty  Court 
are  that  the  amount  agreed  to  be  paid,  unless  reasonable, 
is  not  binding,  and  that  the  Court  is  to  be  guided  by 
evidence  as  to  what  is  a  reasonable  amount.  The  case  of 
The  William  and  John  (a)  clearly  decides  that  the  justices 
may  award  less  or  more  than  the  sum  mentioned  in  the 
agreement,  and  where  the  amount  claimed  is  within  the 
statutory  limits  the  Court  of  Admiralty  has  no  juris- 
diction. It  follows  that  in  the  present  case  the  County 
Court  Judge  had  jurisdiction  notwithstanding  the 
agreement,  and  that  he  had  exclusive  jurisdiction. 

C  Crompton  applied  for  costs  on  the  ground  that  the 
application  to  the  Judge  was  ex  parte. 

Blackburn  J.  It  would  have  been  better  that  a 
summons  should  have  been  issued,  but  this  being  an 
appeal  from  the  decision  of  a  Judge, 

Rule  absolute,  without  costs. 

(«)  Br.  ^  Lush.  49. 
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1868. 


Lawrence,  appellant,  KiiJO,  respondent.         5w  2%i 


JprU  2^h. 


highway,  either  with  op  without  a  ^JS^^Si i^«^ 

algiway  Act,  1864.  27  &  28  VicU   }^*  ^\t^ 

Vtct.  c,  101. 


Permitting  animals  to  lie  about  a 

keeper,  is  an  offence  within  The  Hi 

c.  101. «.  25. 

«.  25. 

Animals  Ufing 

'pHE  appeUant  was  charged  by  the  respondent  before  «*^  %*«'^- 

two  justices  of  the  county  of  Hertford^  under  The 
Highway  Act,  1864,  27  &  28  Vict.  c.  101-  s.  25,,  as 
being  the  owner  of  sixteen  sheep  and  twelve  lambs  found 
lying  about  the  highway  in  the  parish  of  Hatfield, 

On  the  hearing  it  appeared  that  the  animals  were  found 
lying  about  the  highway  so  as  to  obstruct  the  passage  of 
carriages.  They  were  under  the  control  of  a  boy,  who 
was  sometimes  walking  about  and  at  other  times  lying 
down,  and  they  occasionally  strayed  to  some  distance  from 
him.  No  right  of  pasturage  on  either  side  of  the  highway 
vas  claimed  by  the  appellant  The  justices  held  that,  as 
the  words  '^  without  a  keeper"  in  stat.  5  &  6  f^  4.  e.  50. 
A  74.  are  omitted  from  sect.  25  of  stat.  27  &  28  Vict.  c.  101., 
the  intention  of  the  Legislature  was  to  prevent  cattle 
being  allowed  to  lie  about  any  highway  whether  with  or 
without  a  keeper.  And,  the  practice  being  very  com- 
mon and  the  cause  of  considerable  damage  to  hedges, 
banks  and  fences  of  adjoining  owners,  they  convicted 
the  appellant,  subject  to  a  case  for  the  opinion  of  this 
Court. 

Denman  (H.  Ludlow  with  him),  for  the  respondent. — 
The  question  turns  on  The  Highway  Act,  1864,  27  &  28 
Vict.  c.  101.  8.  25.,  which,  after  repealing  The  Highway 
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1868.  Act,  1835, 5  &  6  fT.  4.  c.  50.  *.  74,  enacts  that  '*  If  any 
Lawbbhob     horse,  mare,  gelding,  bull,  ox,  cow,  heifer,  steer,  calf, 

KiHo.  inule,  ass,  sheep,  lamb,  goat,  kid,  or  swine  is  at  any  time 
found  straying  on  or  lying  about  any  highway,  or  across 
any  part  thereof,  or  by  the  sides  thereof,  (except  &c.)," 
the  owner  shall  be  liable  to  a  penalty  not  exceeding  5s., 
&c :  *^  Provided,  that  nothing  in  this  Act  shall  be  deemed 
to  extend  to  take  away  any  right  of  pasturage  which 
may  exist  on  the  sides  of  any  highway/'  The  repealed 
statute  made  the  offence  to  consist  in  the  animals  being 
''found  wandering,  straying,  or  lying,  or  being  depas- 
tured" on  the  highway  "  without  a  keeper,"  which  latter 
words  are  here  omitted.  The  term  ''straying"  primS 
facie  means  that  animals  are  not  under  the  control  of 
a  keeper.  Morris,  appt.,  Jeffries,  respt.  (a)  may  be  relied 
on  by  the  other  side,  but  that  case  was  decided  on  stat. 
4  G^.  4  c.  95.  s.  75.,  and  it  was  specially  found  that  the 
horses  were  under  the  control  of  a  carter,  and  therefore 
could  not  be  said  to  be  "  wandering,  straying  or  lying 
about."  Besides  the  question  there  was,  whether  the 
cattle  had  been  properly  impounded,  a  fact  negatived 
by  the  presence  of  the  keeper. 

Pohndy  for  the  appellant. — Morris,  appt.,  Jeffries, 
respt.  {a)  is  in  point,  although  the  language  of  the 
statutes  is  not  quite  the  same,  the  object  of  both  being 
to  prevent  obstructions  from  cattle  imattended  by 
keepers.  There  is  no  difference  between  cattle  straying 
and  lying  down  under  the  control  of  a  keeper,  [^faci- 
bum  J.  Cattle  cannot  be  straying  if  they  are  under  the 
control  of  a  keeper,  but  sheep  lying  down  will  run  into 
the  way  of  persons  coming  near  them.]     Then  a  person 

(a)  36  X.  J.  M,  C.  143 ;  X.  i?.  1  Q.  B.  261. 
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driving  cattle  to  market  along  a  highway  must  not  let        1868. 
them  lie  down  while  on  the  road.  Lawruob 


Y. 

King. 


Denman  was  not  called  on  to  reply. 

Blackburn  J.  The  cattle  here  were  found  on  this 
highway  under  the  control  of  a  boy  who  neglected  his 
duty.  The  justices  were  right  both  in  their  decision  and 
the  grounds  of  it.  Stat.  5  &  6  fF.  4.  c.  50. «.  74.  made  it  an 
offence  ''  If  any  horse,  ass,  sheep,  swine,  or  other  beast  or 
cattle  of  any  kind  shall  at  any  time  be  found  wandering, 
straying,  or  lying,  or  being  depastured,  on  any  highway 
or  on  the  sides  thereof,  without  a  keeper.^'  On  the 
plain  construction  of  this  Act  the  leaving  cattle  '^  wan- 
dering'' or  '' straying"  on  the  highway  is  made  an 
offence,  and  the  case  cited,  Morris^  appt.,  Jeffries^ 
respt  (a),  decides  under  similar  words  in  stat.  4  G.  4. 
e.  95.  #.  75.  that  there  was  no  offence  if  the  cattle  were 
under  the  control  of  a  keeper.  The  recent  statute  27  & 
28  Vict  c,  101.  s.  25.  repeals  this  74th  section  of  5  & 
6  fT.  4.  e.  50.  and  says,  if  any  horse  &c.  "  is  at  any 
time  found  straying  on  or  lying  about  any  highway,  &c.'' 
the  owner  shall  be  liable  to  a  penalty,  and  adds  a 
proviso  *'  Nothing  in  this  Act  shall  be  deemed  to  extend 
to  take  away  any  right  of  pasturage  which  may  exist  on 
the  sides  of  any  highway.''  In  the  first  Act  the  Legis- 
lature make  it  an  offence  if  cattle  are  found  wandering 
or  straying,  or  if  they  are  found  on  the  highway  lying 
without  a  keeper.  In  the  second  (or  recent)  Act  the 
Legislature  make  it  an  offence  to  allow  cattle  to  be 
lying  about  the  highway;  so  that  if  cattle  are  on  the 
highway  with  a  keeper  and  he  neglects  his  duty  that  will 

(a)  Z.  /?.  1  Q.  B.  261;  35  L.  J.  M.  C.  143. 
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18G8.  ^  ^^  offence.  If  this  had  been  an  original  enactment 
Lawrbhox    ^^^^  would  have  been  the  meaning,  but  the  alteration  of 

K»a  *^®  words  in  the  other  Act  by  omitting  the  words  "  without 
a  keeper''  makes  it  very  plain.  If  cattle  going  to  market 
lie  down  for  a  moment,  and  are  then  roused  and  go  on, 
that  would  hardly  be  lying  about  the  highway,  as  for 
the  completion  of  that  offence  we  must  allow  a  little 
time.  And  I  do  not  think  the  section  would  apply  where 
there  is  a  right  of  pasture  on  the  sides  of  the  road  and 
the  cattle  did  not  lie  down.  But  where  cattle,  as  in  this 
case  sheep,  without  a  right  of  pasture  do  lie  about  a 
highway,  and  with  a  keeper  who  neglects  his  duty,  it  js 
otherwise.  In  MorriSy  appt.,  Jeffries,  respt.  (a),  the 
horses  were  grazing  on  the  sides  of  the  road  under  the 
control  of  a  keeper  and  therefore  were  not  straying — 
they  were  not  found  lying  down  on  the  road  at  all. 

Mellob  J.  I  am  of  the  same  opinion.  The  language 
of  sect.  25  of  Stat.  27  &  28  Vict  c.  101 .,  "  found  straying 
on  or  lying  about  any  highway,''  creates  two  offences : 
First.  Allowing  cattle  to  go  on  a  highway  at  all  without 
a  keeper.  Siecondly.  It  is  also  an  offence  if  they  are 
permitted  by  a  person  who  is  in  charge  of  and  has  control 
over  them  to  be  or  lie  about  oit  a  highway  so  as  to  create 
the  same  obstruction.  The  justices  here  were  therefore 
right.  The  intentional  alteration  of  the  enactment 
from  the  previous  Act  favours  our  const)ruction. 

Judgment  for  the  respondent. 

(a)  36  L,  J.  M.  C.  143;  L.  B.  1  «.  B.  261. 
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1868. 


The  Queen  against  James  Yaughan,  Esq.,  and  Friday, 

May  Qth, 

Edward  John  Eyre,  Esq., 


ii#i2fr.3. 

Stats.  11  &  12  W.  3.  e.  12.  and  42  G.  3.  •.  85.  s.  1.  enact  that  offences   ^'g V  3  ^  gg^ 
conunitted  out  of  (rreo^  Britain  by  governors  of  colonies,  &c  in  the    .  1   '    '    * 
execution,  op  under  colour,  or  in  exercise  of  their  offices,  may  be  prose-    j,  \  ^2  yict. 
CQted  or  inqoired  of,  heard  and  determined  in  the  Court  of  Sling's   ^  43  ^  2  20  * 
Sench,  either  upon  information  bv  the  Attorney  General,  or  upon  indict-  ^  A^  s  b,       ' 
ment,  and  the  offence  may  be  laid  to  have  been  committed  in  Middlesex.    nff^i^fSf 
By  Stat  11  &  12  Vict.  c.  42.8.2.,  in  all  cases  of  offences  committed  on   QQi^^mnr  itc 
land  beyond  the  seas  for  which  an  indictment  may  legally  be  prefeired   ^fcolonv** 
in  any  place  within  England  or  Wales^  justices  may  issue  their  warrant    jy^'o/ 
to  apprehend  the  person  charged ;  and  sect.  20  empowers  them  to  bind    fu^^^^  ^r  ^^ 
by  reo(^;ni2ance  the  prosecutor  and  witnesses  to  appear  at  the  next  Court   ^^  terv^ier, 
m  oyer  and  terminer  or  gaol  delivery,  and  the  recognizances  and  depo-  jy»f^^  of 
aitiops  shall  be  delivered  to  the  proper  officer  of  the  Court  in  which  the  ^..^^ 
trial  IB  to  be  had.    Sect.  25  directs  the  committal  of  the  accused  party  5ttrt«rf«?<i<»». 
to  the  common  gaol  of  the  county,  &c.  within  which  the  justices  have 
jurisdiction.    A  Metropolitan  PoUce  Magistrate  having  defined  to  hear 
a  chane  preferred  against  £.  under  stats.  11  &  12  IT.  3.  e.  12.  and 
42  (7.  3.  c.  85.  «.  1.;    Held, 

1.  That  the  appUcation  to  the  Court  should  be  for  a  mandamus  to 
tiie  magistrate  to  near  the  evidence  and  not  for  a  rule  under  stat  11  & 
12  Viet.  e.  44.  s.  5. 

2l  That  the  powers  given  to  justices  by  stat  11  &  12  Vict.  c.  42. 
88.  2.  20.  applied  to  offences  committed  under  stats.  11  Sc  12  W,  3, 
c.  12L  and  42  G.  3.  c.  85. 

13  ULE  calling  upon  James  Vaughan,  Esq.,  one  of  the 
Metropolitan  Police  Magistrates  sitting  at  the  Bow 
Street  Police  Courts  and  the  defendant,  to  shew  cause 
why  a  writ  of  mandamus  should  not  issue  commanding 
the  magistrate  to  hear  the  evidence  on  certain  charges 
preferred  against  the  defendant  on  the  22nd  Aprils  and 
to  proceed  thereon  according  to  law. 

It  appeared  firom  the  affidavits  that  the  defendant  was 
gOTcmor  of  the  island  of  Jamaica  in  1865,  and  that  in 
Aprils  1868,  he  being  then  within  the  jurisdiction  of  the 
Police  Courts  of  the  Metropolis,  application  was  made 
to  the  magistrate,  under  stat  11  &  12  Vict  c.  4!2.f  for  a 
warrant  or  summons  against  him  on  a  charge  of  divers 
misdemeanours  committed  by  him  while  Oovemor  of 
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1868.       Jamaica  against  the  provisions  of  stats.  11  &  12  W.S. 
TheQussv     c,  12.  and  42  (?.  8.  c.  85.  s.  1.^  and  in  particular  for 
Yadohax     Ii&^g  issued  an  illegal  proclamation  of  martial  law. 
^^^  Summonses  were  granted,  and  on  the  22nd  April 

the  defendant  appeared  at  the  Police  Court  in  obedience 
to  them,  when  the  prosecutor  and  his  witnesses  were  also 
in  attendance.  But  the  magistrate  doubting  whether  he 
had  jurisdiction  under  stat.  11  &  12  Vict  c.  4SL  s.  2.,  and 
therefore  declining  to  proceed  except  under  the  direc- 
tion of  the  Court  of  Queen's  Bench^  it  was  arranged 
that  the  summonses  should  stand  adjourned  in  order 
that  application  might  be  made  to  this  Court. 

Stat.  11  &  12  ^.  8.  e.  12.  enacts,  ''That  if  any 
gOTemor,  lieutenant-goyemor,  deputy  gOTcmor,  or  com- 
mander  in  chief  of  any  plantation  or  colony  within  His 
Majesty's  dominions  beyond  the  seas,  shall  after  the  Ist 
day  of  August,  1700,  be  guilty  of  oppressing  any  of  His 
Majesty's  subjects  beyond  the  seas,  within  their  respec- 
tive governments  or  commands,  or  shall  be  guilty  of  any 
other  crime  or  offence,  contrary  to  the  laws  of  this  realm, 
or  in  force  within  their  respective  governments  or  com- 
mands, such  oppressions,  crimes,  and  offences,  shall  be 
inquired  of,  heard  and  determined  in  His  Majesty's 
Court  of  King's  Bench  here  in  England,  or  before  such 
Commissioners,  and  in  such  county  of  this  realm,  as  shall 
be  assigned  by  His  Majesty's  Commission,  and  by  good 
and  lawful  men  of  the  same  county,  and  that  such 
punishments  shall  be  inflicted  on  such  offenders,  as  are 
usually  inflicted  for  offences  of  like  nature  committed 
here  in  England.'* 

Stat.  42  6r.3.  C.85.  s.  1.,  after  reciting  that  ''persons 
holding  and  exercising  public  employments  out  of  Great 
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Briiam  often  escape  punishment  for  offences  committed  1868. 
by  them^  for  want  of  Courts  having  a  safSdent  jurisdio*  The  Quuk 
tion,  in  or  by  reason  of  their  departing  from  the  country  y  ^' 
or  place  where  such  offences  have  been  committed,  and  ^^ 
that  such  persons  cannot  be  tried  in  Cfreat  Britain  for 
such  offences  as  the  law  now  stands,  inasmuch  as  such 
ofiSences  cannot  be  laid  to  have  been  committed  within 
the  body  of  any  county :  And  whereas  it  is  therefore 
expedient  that  such  and  the  like  provisions  as  are  con- 
tained in"  stats.  11  &  12  fV.  8.  c.  12.,  18  G.  8.  c.  68., 
24  G.  8.  e.  26.,  '<  should  be  extended  and  applied  to  the 
punishment  of  such  offenders,^'  enacts,  "  If  any  person 
who  now  is,  or  heretofore  has  been,  or  shall  hereafter  be 
employed  by  or  in  the  service  of  His  Majesty,  his  heirs  or 
sncoessors,  in  any  civil  or  military  station,  office,  or  capa- 
city out  of  GreeU  Britain,  or  shall  heretofore  have  had, 
held,  or  exercised,  or  now  has^  holds,  or  exercises,  or  shall 
hereafter  have,  hold,  or  exercise  any  public  station ^  office, 
capacity,  or  employment,  out  of  Great  Britain,  shall 
have  committed^  or  shall  commit,  or  shall  have  heretofore 
been,  or  is,  or  shall  hereafter  be  guilty  of  any  crime,  mis- 
demeanor, or  offence,  in  the  execution,  or  under  colour, 
or  in  the  exercise  of  any  such  station,  office,  capacity,  or 
employment  as  aforesaid,  every  such  crimci  offence,  or 
misdemeanor  may  be  prosecuted  or  inquired  of,  and  heard 
and  determined  in  His  Majesty's  Court  of  King's  Bench 
here  in  England,  either  upon  an  information  exhibited  by 
His  Majesty^s  Attorney  General,  or  upon  an  indictment 
found ;  in  which  information  or  indictment  such  crime, 
offence,  or  misdemeanor  may  be  laid  and  charged  to  have 
been  committed  in  the  county  of  Middlesex,"  and  all  such 
persons  so  offending  shall  on  conviction  be  liable  to  such 
punishment  as  may  be  inflicted  for  any  such  crime,  mis* 

s  2 
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1868.       demeanor  or  oGPence  committed  in  England,  "  and  shall 

The  QuEBN    *^*^  ^®  liable,  at  the  discretion  of  His  Majesty's  Court 

Vauohah     ^^  King's  Bench,  to  be  adjudged  to  be  incapable  of 

and         serving  His  Majesty  in  any  station,  office  or  capacity^ 

civil  or  military,  or  of  holding  or  exercising  any  public 

employment  whatever." 

Stat  11  &  12  Vict.  c.  42.  s.  2.  ''  In  all  cases  of  in- 
dictable crimes  or  offences  of  any  kind  or  nature  what- 
soever committed  on  the  high  seas,  or  in  any  creek, 
harbour,  haven,  or  other  place  in  which  the  Admiralty 
of  England  have  or  claim  to  have  jurisdiction,  and  in 
all  cases  of  crimes  or  oflPeuces  committed  on  land  beyond 
the  seas,  for  which  an  indictment  may  legally  be  pre- 
ferred in  any  place  within  England  or  fVales,  it  shall  be 
lawful  for  any  one  or  more  of  Her  Majesty's  justices  of 
the  peace  for  any  county,  riding,  division,  liberty,  city, 
borough,  or  place  within  England  or  fVales  in  which  any 
person  charged  with  having  committed  or  with  being 
suspected  to  have  committed  any  such  crime  or  offence 
shall  resi<}e  or  be,  or  shall  be  supposed  or  suspected  to 
reside  or  be,  to  issue  his  or  their  warrant  (E.)  to  appre- 
hend the  person  so  charged,  and  to  cause  him  to  be 
brought  before  him  or  them,  or  some  other  justice 
or  justices  of  the  peace  for  the  same  county,  riding, 
division,  liberty,  city,  borough,  or  place  to  answer  to  the 
said  charges,  and  to  be  further  dealt  with  according  to 
law." 

Sect.  20.  "  It  shall  be  lawful  for  the  justice  or  justices 
before  whom  any  such  witness  shall  be  examined  as 
aforesaid  to  bind  by  recognizance  (O.  1.)  the  prosecutor 
and  every  such  witness  to  appear  at  the  next  Court  of 
oyer  and  terminer  or  gaol  delivery,  or  superior  Court  of  a 
county  palatine,  or  Court  of  General  or  Quarter  Sessions 
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of  the  Peaoe^  at  which  the  accused  is  to  be  tried,  then        1868. 
and  there  to  prosecute,  or  to  prosecute  and  give  evidence,    ^.j^^  q^ev 
or  to  give  evidence^  as  the  case  may  be,  against  the  party     vauohah 
accused^  ••....;  and  the  several  recognizances  so 
taken,  together  with  the  written  information  (if  any), 
the  depositions,  the  statement  of  the  accused,  and  the 
recognizance  of  bail  (if  any)  in  every  such  case,  shall  be 
delivered  by  the  said  justice  or  justices,  or  he  or  they 
shall  cause  the  same  to  be  delivered,  to  the  proper  officer 
of  the  Court  in  which  the  trial  is  to  be  had,  before  or  at 
the  opening  of  the  said  Court  on  the  first  day  of  the 
sitting  thereof,  or  at  such  other  time  as  the  Judge,  Re- 
corder, or  justice  who  is  to  preside  in  such  Court  at  the 
said  trial  shall  order  and  appoint/' 

Sect  25  enacts  that  if  the  evidence  shall  not  be  suffi- 
cient to  put  the  accused  party  upon  his  trial  for  any 
indictable  offence,  the  justice  or  justices  shall  order  him 
to  be  discharged ;  but  if  it  is  sufficient,  or  if  it  raises  a 
strong  or  probable  presumption  of  his  guilt,  the  justice 
or  justices  shall  commit  him  to  the  common  gaol  or 
house  of  correction  of  the  county,  &c.,  "  or,  in  the  case 
of  an  indictable  offence  committed  on  the  high  seas, 
or  on  land  beyond  the  sea,  to  the  common  gaol  of  the 
county,  riding,  division,  liberty,  city,  borough,  or  place 
within  which  such  justice  or  justices  shall  have  juris- 
diction, to  be  there  safely  kept  until  he  shall  be  thence 
delivered  by  due  course  of  law,  or  admit  him  to  bail  as 
hereinbefore  mentioned/' 

April  30.  Before  Cocrburn  C.  J.,  Blackburn,  Mel- 
lob  and  Sheb  JJ. 

Home  Payne  applied  in  the  first  instance  for  a  rule 
under  stat.  11  &  12  Vict,  r.  44  9.  5.,  calling  upon  the 
magistrate  to  shew  cause  why  he  should  not  hear  the 
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1868.       evidence. — The  provisions  in  stat.  11  &  12  Viet.  c.  42. 

The  Quxu    M-  2.  20.  25.^  which  give  justices  power  to  apprehend 

Yaughas     ^^^  offences  committed  on  land  beyond  the  seas^  and 

Eiu.  ^  ^^^  ^^^^  ^®  prosecator  and  witnesses,  aiid  to 
commit  for  trial  if  the  evidence  is  sufficient,  apply  to 
the  offences  in  stats.  11  &  12  fF.  8.  e.  12.  and  42  G.  8. 
c.  85.  «.  1.  The  offence  with  which  the  defendant  is 
charged  is  one  ''  for  which  an  indictment  may  l^ally 
be  preferred  in  any  place  within  England  or  Walu^^ 
as  required  by  stat  11  &  12  VicL  c.  12.  $.  2. ;  the  Court 
of  Queen's  Bench  in  which  the  trial  must  take  place 
is  a  Court  of  oyer  and  terminer  for  Middlesex ,  as  well  as 
throughout  England,  sect  20^  at  which  the  prosecutor 
and  witnesses  may  be  bound  over  to  appear^  and  the 
committal  would  be  to  the  common  gaol  of  that  county, 
sect.  25.  In  Lard  Sanchai^s  Case  {a)  ''it  was  objected  that 
the  King's  Bench  is  the  highest  Court  of  ordinary  justice 
in  criminal  causes  within  the  realm,  and  paramount  the 
authority  of  justices  of  gaol  delivery,  and  Commissioners 
of  oyer  and  terminer;  .  •  •  and  therefore  inasmuch  as 
the  justices  of  the  King's  Bench  are  paramount  and  supe- 
riors over  all  the  others,  they  cannot  be  included  within 
their  inferiors,  viz.,  justices  of  gaol  delivery,  or  of  oyer 
and  terminer,  &c.  But  it  was  resolved,  that  the  justices 
of  the  King's  Bench  are  the  sovereign  justices  of  gaol 
delivery  and  of  oyer  and  terminer  and  therefore  they  are 
included  within  the  said  words :"  &c.  "  So  high  is  the 
authority  of  this  Court"  viz.,  the  Queen's  Bench,  "  that 
when  it  comes  and  sits  in  any  county,  the  justices  of 
eire,  of  oyer  and  terminer,  gaol  delivery,  they  which  have 
conusance,  &c.  do  cease  without  any  writing  to  them  /' 
4  Inst.  73 :  and  therefore  stat  25  G.  3.  c.  18.  was  passed 
to  empower  the  justices  of  oyer  and  terminer  and  gaol 

(a)  9  Co.  116  a.  117  a,  118  a.  6. 
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delivery  of  Netogate  for  the  coanty  of  Middlesex  to  con-        1868. 
tiniie  to  hold  their  Session  notwithstanding  the  sitting     The  Quibh 
of  the  King's  Bench   at  Westminster  or  elsewhere  in     vauqhak 
that  county.    [He  also  referred  to  stat.  4  &  5  ^.  4.        ^^ 
c.  86.  for  estabUshing   the  Central  Criminal   Court.] 
[Blackburn  J.    That  statute  does  not  give  that  Court 
jurisdiction  over  offences  which  the  Legislature  have 
expressly  enacted  shall  be  tried  in  this  Court.]     "  The 
next  Court  of  oyer  and  terminer''  at  which  the  prose- 
cutor and  witnesses  will  be  bound  over  to  appear  in 
pursuance  of  stat.  11  &  12  Viet.  e.  42.  s.  20.  is  the  next 
sitting  of  this  Court  as  such :  "  the  day  of  sitting  may 
be  ascertained  by  inquiry  at  the  Crown  Office,  on  or 
after  the  first  day  of  Term;''  Comer  Crown  Pr.f  p.  128; 
and  the  Queen's  coroner  is  ''  the  proper  officer  of  the 
Court  in  which  the  trial  is  to  be  had"  to  whom  in 
pursuance  also  of  sect.  20  the  recognizances  and  depo- 
sitions will  be  delivered.    If  the  magistrate  has  juris- 
diction^   it   is    a   right  course  to  make  the    charge 
before  him  previously  to  preferring  a  bill  before  the 
grand  jury,  because  it  gives  the  accused  an  opportunity 
of  seeing  the  depositions  on  which  the  Judge  would 
chai^  the  grand  jury.      {Bku:kbum  J.     Does  stat. 
11  &  12  Viet.  e.  44.  s.  6.  apply  to  such  a  case  as  this?] 
It  applies  to  all  cases  where  justices  refuse  to  do  an  act 
relating  to  the  duties  of  thoir  office :  here  the  refusal 
is  to  hear  the  evidence.     [Blaekbum  J.     Sect  6  gives 
a  summary  remedy  where  the  object  is  to  protect  the 
magistrate  firom  an  action  being  brought  against  him. 
No  action  would  lie  for  hearing  and  determining  upon 
the  evidence,  though  it  would  for  issuing  the  warrant. 
His  Lordship  referred  to  the  preamble  of  that  section.] 
Home  Payne  then  applied  for  a  rule  for  a  mandamus. 

Rule  nisi. 
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1868.       ^^^"    [Blackbum  J.    Then  he  would  be  brought  up  by 

The  QuisH    habeas  corpus  to  the  gaol  of  Middlesex  to  be  tried  hj  the 

Vauohah      Court  of  Queen's  Bench.]    Stats.  1  &  2  PA.  fi-  Jf.  c.  13. 

IrL.  «•  4->  2  &  8  Ph.  §•  M.  e.  10.  *.  2.  and  7  6?.  4.  c.  64.  s.  2. 
do  not  apply  to  this  Court,  but  the  two  former  to  Courts 
of  general  gaol  delivery,  the  latter  to  Courts  of  oyer  and 
terminer,  gaol  deUvery,  &c.  [He  referred  to  the  atatates 
giving  jurisdiction  to  Courts  of  oyer  and  terminer 
collected  in  4  Stephen's  Comm.  877,  4th  ed.]  [Lush  J. 
It  was  intended  by  sect.  2  of  stat.  11  &  12  VicL  e.  42. 
that  some  magistrate  should  have  power  to  take  depo- 
sitions in  all  indictable  offences.  If  your  argument  is 
right  depositions  could  not  be  taken  in  the  present  caae.] 
It  may  have  been  intentionally  omitted.  [Blaekbum  J. 
The  taking  of  depositions  is  favourable  to  the  accused. 
Lush  J.  That  is  an  argument  in  favour  of  a  wide  con- 
struction of  the  words  of  the  enactment.] 

The  defendant  did  not  shew  cause. 

Sir  JB.  P.  Collier  {Fitzfames  Stephen  and  Home 
Payne  with  him)  were  not  called  upon  in  support  of  the 
rule. 

Blackbubn  J.  It  is  dear  that  the  rule  for  a  manda- 
mus must  be  made  absolute  commanding  the  magistrate 
to  investigate  the  charge  and  decide  judicially  upon  the 
evidence ;  and  if  he  thinks  there  is  a  prim&  £Eune  case  he 
should  bind  over  the  prosecutor  and  witnesses  to  give 
evidence  and  return  the  recognizances  and  depositions  to 
the  proper  officer  of  the  Court  of  Queen's  Bench,  where 
alone  this  charge  can  be  tried,  before  the  next  Sitting  of 
the  Court;  and  the  grand  jury  will  be  summoned  in 
Term.    The  question  depends  upon  the  jurisdiction  of 


XXXL  VICTORIA.  889 

the  magistrate  and  what  he  is  required  to  do.    The        1868. 
jurisdiction  of  justices  to  commit  for  trial  was  originally    The  Qvibr 
limited  to  offences  committed  within  the  limits  of  their     vauohah 
commission ;  but  as  to  the  taking  the  depositions  of  wit-        J^^ 
nesses  it  was  very  early  extended  to  offences  committed 
ekewhere.     Stats.  1  &  2  PA.  ^  itf.  c.  13.  $.  4.  and  2  ft 
8  Fh.  ff  M.  Cn  10.  «.  2.  required  the  justices  to  put  the 
information  of  the  witnesses  into  writing  and  to  certify 
them  at  the  next  general  gaol  delivery  to  be  holden 
within  the  limits  of  their  commission;    the  former 
statute  applying  only  to  cases  in  which  the  prisoner  was 
bailed^  the  latter  when  he  was  committed  for  trial  Those 
enactments  were  intended  as  a  check  upon  magistrates  in 
exercising  their  discretionary  power  of  bailing  prisoners ; 
the  effect  which  depositions  now  produce  is  to  assist  the 
Court  and  the  prisoner  at  the  trial     Then  stat.  7  G.  4. 
c.  64.  4. 2.^  after  reciting  that  it  was  expedient  to  amend 
and  extend  the  provisions  of  the  two  Acts  of  PhiUp  jr 
Mary^  enacts  that  the  justices  before  they  admit  to  bail 
or  commit  to  prison  shall  take  the  examination  of  the 
prisoner  and  the  information  upon  oath  of  the  wit- 
nesses and  put  the  same,  or  so  much  thereof  as  may 
be  material,  in  writing;  and  every  justice  shall  have 
authority  to   bind  the  witnesses   by   recognizance  to 
Appear  at  the  next  Court  of  oyer  and  terminer,  or  gaol 
deliyery,  ftc.,  ''at  which  the  trial  thereof  is  intended 
i^   t^e^^'  though  not  within  the  limits  of  their  commis- 
^^^9    *'then  and  there  to  prosecute  or  give  evidence 
^S^iiQt  the  party  accused ;  and  such  justices  and  justice 
^^pectively  shall  subscribe  all  such  examinations,  infor- 
mations, bailments  and  recognizances,  and  deliver  or  cause 
^*^^  same  to  be  delivered  to  the  proper  officer  of  the  Court 
^^  which  the  trial  is  to  be.''  This  enactment  which  applies 
^  felonies  only  is  by  sect.  3  extended  to  misdemeanours. 
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1868.  Both  sections  apply  as  much  to  trials  in  the  Qaeen'a 
The  QusBH  Bench  as  to  triak  elsewhere.  Stat.  11  &  12  Vict  c.  42., 
Yauohah  ^^^  regulating  the  proceedings  of  justices  out  of  Sessions, 
^an<i  re-enacts  these  provisions,  and  extends  them  by  using 
the  words  *'  in  all  cases  of  indictable  crimes  or  offences 
of  any  kind  or  nature  whatsoever  committed  on  the  high 
seas,  &C.,  and  in  all  cases  of  crimes  or  offences  commit- 
ted on  land  beyond  the  seas,  for  which  an  indictment 
may  legally  be  preferred  in  any  place  within  England  or 
fFaks"  The  contention  is  that  the  class  of  criminal 
charges  created  by  the  two  stats.  11  &  12  W.Z.e.  12. 
and  42  G.  8.  c,  85.,  which  are  in  effect  one,  viz.,  crimes 
and  misdemeanours  committed  by  persons  in  the  ofiSce 
of  governor  and  by  persons  in  other  offices  of  authority 
in  the  colonies,  and  which  can  only  be  tried  in  the 
Court  of  Queen's  Bench  in  Atiddksex,  do  not  come 
within  the  description  of  a  crime  or  offence  committed 
on  land  beyond  the  seas  for  which  an  indictment  may 
legally  be  preferred  in  any  place  within  England  and 
Wales  within  stat.  11  &  12  Vict  c,  42.  $.  2.  But  it 
clearly  is  .such  an  offence.  The  section  directs  the 
issuing  of  a  warrant  for  bringing  the  person  charged 
with  the  offence  before  justices.  And  sect  20  empowers 
the  justices  to  bind  by  recognizance  the  prosecutor  and 
witnesses  ''to  appei^r  at  the  next  Court  of  oyer  and 
terminer  or  gaol  delivery,  &c.,  at  which  the  accused 
is  to  be  tried.''  On  this  it  is  urged  that,  although 
the  Court  of  Queen's  Bench  is  a  Court  of  oyer  and 
terminer,  and  on  the  trial  of  a  criminal  offence  peculiarly 
acts  as  such,  and  although  such  a  charge  as  this  is  to  be 
tried  in  the  Court  of  Queen's  Bench,  and  if  an  indict- 
ment is  found  in  the  present  case  it  must  be  tried  before 
it  as  a  Court  of  oyer  and  terminer,  yet  for  some  reason 
we  are  to  suppose  that  sect.  20  was  not  intended  to  apply 
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to  the  Court  of  Queen's  fiench^  when  the  acciosed  was        ]868. 

to  be  tried  there.    The  reason  suggested  is  an  extension    The  Qubbv 

of  the  rule  that  the   prerogative  of  the  Crown  is  not     y  '^* 

hound  by  a  statute  unless  it  is  named  in  it     The  Court        Jf^ 

of  Queen's  Bench  it  is  said  is  of  such  high  dignity  that 

it  is  not  included  in  the  general  term  *'  Court  of  oyer 

and  terminer''  unless  expressly  mentioned.     But  on  this 

Lord  Sanchar^s  Case  (a)  is  conclusive.    It  is  in  all  cases 

oppressive  to  prefer  an  indictment  ex  parte ;  and  I  think 

it  would  be  well  that  in  every  case  the  prosecutor  should 

go  before  a  magistrate,  and  then  the  depositions  would  be 

taken  and  returned  to  the  Court  in  which  the  trial  was 

to  be.    The  Legislature  enabling  this  to  be  done  have 

used  general  words  in  stat.  11  &  12  Vict  c.  42.  s.  2,, 

and  the  object  of  the  enactment  applies  where  a  peculiar 

jurisdiction  is  given  to  the  Court  of  Queen's  Bench  as 

much  as  in  other  cases.    As  this  is  the  first  time  this 

question  has  been  raised  the  magistrate  was  perfectly 

right  in  taking  the  opinion  of  this  Court. 

Mellob  J.  The  language  of  stat.  42  G.  8.  c.  85.  $,  1., 
on  which  Mr.  PowelPs  ailment  is  based^  is  that  the 
offence  ''  may  be  prosecuted  or  inquired  of  and  heard 
and  determined  in  His  Majesty's  Court  of  King's  Bench 
here  in  England^  either  upon  an  information  exhibited 
by  His  Majesty's  Attorney  General,  or  upon  an  indict- 
ment found ;  in  which  information  or  indictment  such 
crime,  offence,  or  misdemeanour  may  be  laid  and  charged 
to  have  been  committed  in  Middlesex"  Mr.  Eyre  was 
charged  before  the  magistrate  with  an  indictable  offence 
within  this  statute.  But  it  is  said  that  although  he  may 
be  tried  for  this  offence  in  the  Court  of  Queen's  Bench 

(a)  9  Co,  Ilea.  117a,  118a.  6. 


^ 
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[1869.] 


Phillips  against  £trb.  [Friday, 

yafitMi»y29th.] 

1.  Wrongfiil  acta  committed  in  a  colony,  which  haa  a  local  legislatnre  Eg  poit  facto 
vith  plenary  power  of  legislation  snbject  to  the  assent  of  the  Soyereign,  Uaidatum, 
*n  protected  against  snbseqnent  legal  proceedings  in  Engliih  Courts  by  ^awofeoUmif 
*Q  ^  post  facto  Act  of  indemnity  passed  in  the  colony.  ipi'^;^  tfu2^ 

2.  The  goremor  of  snch  a  colony  may  ffiTe  his  official  consent  to  a  p^f^ieni  Ugii' 
l^latiTe  measure  there  in  which  he  is  in£Tidually  interested.  (aiure. 

3.  (^uere,  whether  in  the  case  of  an  act  done  abroad,  in  order  to  found  Chvernor  of 
u  action  before  an  English  Court,  the  act  must  be  tortious  according  to  ^j|^  cUofW. 

the  lair  of  the  particular  oountiy  as  well  as  of  this ;  or  whether  the  act,  ^gju  ofaeHon 
if  nnlawAil  by  tne  lex  loci,  must  giye  a  claim  to  damages  by  the  latter  as  ^^i  England. 
well  IS  by  the  law  of  this  country,  in  order  to  giye  a  right  to  damages 

T^HE  first  count  allied  that  the  defendant  did  on  the 
24th  October,  1866,  assaolt,  beat  and  imprison  the 
plaintiff  at  the  plaintiff's  house  in  the  parish  of  Vere, 
in  the  county  of  Middlesex^  in  the  island  of  Jamcaea, 
within  Her  Majesty's  dominions,  and  caused  him  to  be 
then  and  there  handcuffed  and  bound  with  rope,  and 
forced  and  compelled  him  to  go  and  caused  him  to  be 
forcibly  conveyed  so  handcuffed  and  bound  thence  to  a 
certain  Court  House  in  the  aforesaid  parish  of  Vere, 
and  there  caused  him  to  be  placed  and  held  so  hand- 
coffed  and  bound  in  the  custody  of  a  guard  of  soldiers 
and  imprisoned  for  a  long  time.  And  did,  on  the  26th 
Ockber^  1866,  at  the  Court  House  aforesaid,  further 
UBanlt,  beat  and  imprison  the  plaintiff,  and  forced  and 
compelled  him  to  go  and  caused  him  to  be  forcibly 
oofiTeyed  handcuffed  and  bound  with  rope  thence  along 
certdn  public  streets  and  highways  for  a  very  long 
distance  (to  wit)  thirty  miles  to  the  defendant's  house 
at  Spanish  Town,  in  the  parish  of  Saint  Catherine's,  in 
the  said  county,  and  there  caused  him  to  be  held  in 
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[1860.1  custody  and  imprisoned  for  a  long  time,  and  did  on  the 
^Phillips"  ^^  ^^J  **  ^^^  defendant's  said  house  further  assault, 
J^,  beat  and  imprison  the  plaintiff,  and  forced  and  compelled 
him  to  go,  and  caused  him  to  be  forcibly  conveyed 
handcuffed  and  bound  with  rope  in  custody  from  the 
defendant's  said  house  through  and  along  certain  public 
streets  and  highways  for  a  long  distance  (to  wit)  twenty 
miles  to  a  certain  other  place  (to  wit)  Uppark  Camp,  in 
the  parish  of  Saint  Andrew^  in  the  county  of  Surrey,  in 
the  said  island  of  Jamaica,  and  there  caused  him  to  be 
held  in  custody  and  imprisoned  and  handcuffed  and 
confined  in  a  cell  for  a  long  time.  And  did,  on  the 
26th  October^  1866,  further  assault,  beat  and  imprison 
the  plaintiff  at  the  said  Uppark  Camp,  and  caused  him 
to  be  placed  in  the  custody  of  a  guard  of  soldiers,  and 
forced  and  compelled  him  to  go  and  caused  him  to 
be  forcibly  conyeyed  handcuffed  and  bound  from  the 
said  Uppark  Camp  through  and  along  certain  streets 
and  highways  for  a  long  distance  to  a  certain  place  (to 
wit)  The  Ordnance  Wharf y  in  the  city  and  parish  of 
KingUon,  in  the  said  county  of  Surrey,  and  there 
imprisoned  for  a  long  time.  And  did  on  the  said  26th 
October,  1865^  further  assault,  beat  and  imprison  the 
plaintiff  at  the  said  Ordnance  Wharf,  and  thence  caused 
him  to  be  forcibly  conveyed  and  put  on  board  a  cer- 
tain ship  (to  wit)  The  Wolverine,  and  there  confined  in 
shackles  and  forcibly  conveyed  in  the  said  ship  upon 
the  high  seas  for  a  long  distance  (to  wit)  forty  miles  to 
a  certain  other  place  (to  wit)  Morant  Bay,  in  the  parish 
of  St  Thomas,  in  the  said  county  of  Surrey,  in  the  said 
island  of  Jamaica.  And  did  on  the  27th  October,  1865, 
further  assault,  beat  and  imprison  the  plaintiff  at  Morant 
Bay  aforesaid^  and  did  cause  him  to  be  forcibly  landed 
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and  conveyed  so  shackled  as  aforesaid  from  the  said      [1869.] 

ship  to  a  certain  wharf  at  Marant  Bay,  and  thence      Phillips 

compelled  him   to  go  and   caused  him  to  be  forcibly        ^^^^^ 

conyeyed  through  divers  public  streets  and  highways  to 

a  certain  building  in  Movant  Bay  aforesaid,  and  there 

caused  him  to  be  further  bound  with  cords  and  forcibly 

placed  and  confined  in  a  cell  in  the  said  building,  and 

to  be  therein  held  in  custody  and  imprisoned  for  a  long 

time.  And  did  at  Morant  Bay  aforesaid  further  assault, 

beat  and  imprison  the  plaintiff  and  caused  him  to  be 

bound  with  ropes,  and  so  bound  to  be  cruelly  beaten, 

flogged,  wounded  and  tortured.     By  reason  of  all  which 

aasanlts&c 

The  second  count  was  for  seizing  and  taking  the 
plaintiff's  goods  (that  is  to  say)  his  books,  papers,  wri- 
ngs and  articles  of  wearing  apparel,  and  carrying  away 
the  same  and  disposing  of  them  to  the  defendant's  own 
^   Damages  10,000/. 

Pleas.  First  Not  guilty  by  statutes  7  Jac.  1.  c.  5., 
^^  ^oc.  1.  c.  12.,  4St  G.  8.  c.  85.  *.  6. 

^^cond.  That  **  before  and  at  the  time  of  the  commit- 

^  of  the  alleged  grievances  the  defendant  was  Captain 

^^eral  and  Gtevemor  in  Chief  of  the  island  of  Jamaica 

^he  territories  depending  thereon,  the  same  then 

^    •till  being  a  colony  or  dependency  of  the  British 

^^^,  by  virtue  of  a  commission  from  Her  Majesty  the 

^iieen  of  the  United  Kingdom  of  Great  Britain  and 

^**cl  under  the  great  seal  of  the  said  United  Kingdom ; 

l^fore  the  said  time  divers  persons  in  the  said 

7^^^  of  Jamaica  had  conspired  by  force  to  overthrow 
th^ 

^H^ustitution  and  government  in  the  said  island 

\  ^"W  established,  and  in  pursuance  of  the  said  con- 

^^y  great  numbers  of  the  inhabitants  of  the  said 

^^«-.  IX.  2  a  b.  &  s. 
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[1869.]  island  liad  broken  out  into  open  rebellion  and  had  oom- 
Pbilum  nutted  many  borglariea,  robberies^  arsons^  mnrders  and 
^*  otber  felonies,  and  the  ciTil  power  of  the  said  idand  had 

been  overpowered  by  the  said  rebels,  and  the  defendant, 
with  the  assistance  and  coK>peration  of  the  military  and 
nayal  forces  of  the  Queen  and  of  Her  Majesty's  faithful 

* 

snbjects  in  the  said  island,  had  by  force  of  arms  arrested 
the  progress  of  the  said  rebellion,  and  afterwards  and  after 
the  said  rebellion  had  been  so  arrested  as  aforesaid  a 
certain  Act  of  Parliament  was  made  and  passed  by 
the  Gk>¥emor,  L^iislatiye  Council  and  House  of  As- 
sembly of  the  said  island  of  Jamaica,  in  the  twenty-ninth 
year  of  the  now  Queen,  for  the  purpose  of  indemnifying 
the  defendant  and  all  other  officers  and  persons  concerned 
in  arresting  rebeUion  in  the  said  island  by  such  force  of 
arms  as  aforesaid,  which  said  Act  (a)  was  and  is  in  the 
words  and  figures  following,  that  is  to  say,  'Whereas^ 
being  seduced    by  the  insidious  counsel  of  wickedly 
designing  persons,  many  of  the  Queen's  subjects  in  this 
island  conspired  by  force  to  overthrow  the  constitution 
and  gOTcmment  here  established  by  law ;  and  in  further- 
ance of  such  their  purpose,  did,  with  force,  and  in  con- 
federated multitude,  commit,  on  the  1 1th  day  of  October, 
in  this  present  year  of  our  Lord  1865,  and  on  divers  other 
days  then  following,  in  the  parish  of  Saint  Thoma*  in 
the  East,  many  burglaries,  robberies,  arsons,  murders  and 
other  felonies,  with  treasonous  purpose,  in  renunciation 
of  their  natural  allegiance,  and  to  the  intent  of  the 
general  massacre  of  all  loyal  and  well  disposed  subjects 
of  the  Queen  here  dwelling :  And  whereas  upon  being 
informed  of  such  the  aforesaid  atrocities,  His  Excellency 
Edward  John  Eyre,  Esquire,  the  governor  of  this  island, 

(a)  Cap.  1. 
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iriUi  the  ad?ice  of  a  council  of  war,  and  in  order  to    .  [1869.] 
prerent  the  extension  of  the  said  rebellioas  outbreak,      Tmiun 
did  proclaim  that  martial  law  should  obtain  and  prevail 
throughout  the  county  of  Surrey,  with  the  exception 
only  of  the  city  and  parish  of  King$Um :  And  whereas, 
under  Gh)d's  proTidence^  the  military  and  naval  forces  of 
the  Queen,  with  the  loyal  co-operation  of  others,  her 
Majesty's  faithful  subjects  in  this  island,  have  arrested 
the  spread  of  this  rebellion,  and  saved  the  lives  of  law« 
abiding  eitisens  firom  imminent  general  sacrifice :  And 
whereas  miUtaiy,  naval,  or  civil  authorities,  necessarily 
employed  in  the  prompt  suppression  of  the  atrocities 
aforesaid,  may,  according  to  the  law  of  ordinary  peace, 
be  responsible  in  person  or  purse  for  acts  done  in  good 
faith,  for  the  purpose  of  restoring  public  peace,  and 
quelling  the  rebellion  aforesaid :  And  whereas,  it  is  expe- 
dient that  all  persons  whosoever,  in  good  faith,  and  of 
loyal  resolve,  have  acted  for  the  crushing  of  this  rebel- 
lious  outbreak,  should  be  indemnified  and  kept  harmless 
for  such  their  acts  of  loyalty :  Be  it  therefore,  and  it 
hereby  is  enacted  by  the  Governor,  Legislative  Council, 
and  Assembly  of  this  island,Fir8t — that  all  personal  actions 
and  suits,  indictments,  informations,  attachments,  pro- 
secutions, and  proceedings,  present  or  future  whatsoever, 
against  such  authorities  or  officers,  civil,  military,  or 
naval,  or  other  persons  acting  as  last  aforesaid,  for  or  by 
reason  of   any  matter  or  thing  commanded,  ordered, 
directed,  or  done  since  the  promulgation  and  publication 
of  the  proclamation  of  martial  law  aforesaid,  whether 
done  in  any  district  in  which  martial  law  was  proclaimed, 
or  in  any  district  in  which  martial  law  was  not  pro- 
claimed, in  furtherance  of  martial  law ;  that  is  to  say 
on,  from,  and  after  the  18th  day  of  October  last  past, 

2  A  2 
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[1869.]      c^d  during  the  continuance  of  such  martial  law,  in  order 
FfliLUPs      ^  suppress  the  said  insurrection  and  rebellion,  and  for 
the  preservation  of  the  public  peace  throughout  the 
island,  shall  be  discharged  and  made  void ;  and  that  every 
person  by  whom  such  act,  matter,  or  thing  shall  have 
been  advised,  commanded,  ordered,  directed,  or  done 
for  the  purposes  aforesaid,  on,  from,  and  since  the 
said  13th  day  of  October,  and  during  the  existence  of 
such  martial  law,  shall  be  freed,  acquitted,  discharged, 
and    indemnified  as  well    against  the  Queen's    most 
gracious  Majesty,  her  heirs  and  successors,  as  against 
all  and  every  persons  and  person  whomsoever.    Second 
— And  it  is  hereby  also  enacted,  that  His  Excellency 
Edward   John    Eyre,   Esquire,  Captain    General   and 
Governor  in  Chief,  and  all  officers  and  other  persons 
who  have  acted   under  his  authority,  or   have  acted 
bond   fide    for   the    purposes,   and   during    the    time 
aforesaid,  whether  such  acts  were  done  in  any  district 
in  which  martial  law  was  proclaimed,  or  in  any  district 
in  which  martial  law  was  not  proclaimed,  are  hereby 
indemnified  in  respect  of  all  acts,  matters,  and  things 
done  in  order  to  put  an  end  to  the  said  rebellion ;  and 
all  such  acts  so  done  are  hereby  made  and  declared  to  be 
lawful,  and  are  confirmed.     Third — In  order  to  prevent 
any  doubt  which  might  arise,  whether  any  act  alleged  to 
have  been  done  under  the  authority  of  the  governor,  or  to 
have  been  done  bonS  fide  in  order  to  suppress  and  put  an 
end  to  the  said  rebellion,  was  so  done,  it  shall  be  lawful 
for  the  governor  for  the  time  being  to  declare  such  acts 
to  have  been  done  under  such  authority,  or  bonfi  fide  for 
the  purposes  aforesaid;  and  such  declaration,  by  any 
writing  under  the  hand  of  the  governor  for  the  time 
being  shall,  in  all  cases,  be  conclusive  evidence  that  such 
acts  were  so   done  respectively.'    And  the  defendant 
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says  that  by  the  laws  and  constitution  of  the  said  island      [1869.] 
the  said  Gtoyemor,  Legislative  Council  and  Assembly  of     Phillips 
the  said  island  had  power  and  authority  to  make  and        Erkm. 
pass  the  said  Act  subject  to  the  assent  of  Her  Most 
Gracious  Majesty  thereto^  and  that  afterwards  the  said 
Act  duly  received  the  assent  of  Her  said  Majesty ;  and 
all  conditions  in  that  behalf  to  be  performed  having 
been  performed,  and  all  things  necessary  to  be  done 
having  been  done,  and  all  times  necessary  to  elapse 
having  elapsed,  the  said  Act  became  and  was  and  is  part 
of  the  law  of  the  said  island  of  Jamaica.    And  the  defen- 
dant farther  says  that  the  said  person  in  the  said  Act 
called  His  Excellency  Edward  John  Eyre,  Esquire,  was 
and  is  the  defendant,  and  that  the  alleged  grievances  in  the 
declaration  mentioned  were  committed  in  the  said  island 
o{  Jamaica  after  the  said  18th  day  of  October^  1865,  and 
daring  the  continuance  of  the  said  rebellion,  and  before 
the  passing  of  the  said  Act,  and  were  measures  used 
in  the  suppression  of  the  said  rebellion,  and  were 
reasonably  and  in  good  faith  considered  by  the  defen- 
dant to  be  proper  for  the  purpose  of  putting  an  end  to 
the  said  rebellion,  and  were  matters  and  things  done 
bon&  fide  in  order  to  put  an  end  to  the  said  rebellion,  and 
are  included  in  the  indemnity  given  by  the  said  Act/' 
Beplication.    First.  Issue  on  the  pleas. 
Second.  To  second  plea.    Demurrer. 
Third.  To  same.    That  plaintiff  sued  not  only  for 
the  trespasses  admitted  but  also  for  that  the  defendant 
committed  such  trespasses  as  are  complained  of  and  not 
included  in  the  said  Act,  on  other  occasions,  for  longer 
periods  of  time,  and  in  other  places,  than  are  attempted 
to  be  justified  or  excused,  and  in  excess  of  the  said 
aUeged  right  or  excuse. 
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Foortli.  To  Bame,  so  far  u  it  related  to  divers  of  the 
PaiLun  *^  trespassea  committed  on  the  high  seas  and  mentioned 
j,^^  in  the  first  connt,  the  plaintiff  says  that  the  said  tres- 
passes were  committed  be^nd  the  territorial  limits 
irithin  which  the  said  Jamaica  Lq^islatare  had  at  the 
said  times  &&,  or  at  the  time  when  the  said  Act  was 
made  and  passed,  jurisdiction  or  authority. 

Fifth.  To  same.  That  the  defendant  at  the  time  of 
the  making  and  passing  of  the  Act  in  the  plea  set  forth 
was  the  governor  of  the  said  island  of  Jamaica  and 
the  territories  thereon  depending,  and  was  then  pre- 
sent in  the  said  island,  and  was  then  acting  in  snch 
capacity  of  governor  of  the  said  island,  and  was  the 
governor  referred  to  in  the  said  Act  in  the  words,  "  Be 
it  therefore,  and  it  hereby  is  enacted  hy  the  Governor, 
Legislative  Council,  and  Assembly  of  this  island,"  and  was 
by  the  law  and  constitution  of  Jamaica  himself  a  neces- 
sary party  to  the  making  and  pasaiag  of  the  said  Ac^ 
and  the  said  Act  so  far  as  it  became  the  law  of  Jamaica 
became  the  law  oi  Jamaica  by  virtue  of  his  consent  as 
Boch  governor,  acting  with  the  said  Council  and 
Assembly,  and  could  not  have  become  the  law  of 
Jamoiea  withoat  the  consent  of  the  defendant  as  snch 
governor, 

B^oindor.    First  Joinder  in  demurrer. 

Second.  As  to  the  new  assignment,  not  guilty. 

Third.  Issue  on  fourth  and  fifth  replications. 

Fourth.  Demurrer  to  fifth  replication. 

Surr^oinder.  First.  Issue  on  plea  to  new  assign- 
ment. 

Second.  Joinder  in  demurrer. 

The  case  was  argued  in  MichaelmaM  Term,  1868, 
November  17  :  before  Cockbdrm  C  J.,  LnsH  and  Hates 
JJ. 
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Quain  (Home  Payne  with  him)^  for  the  plaintiff. —  [1869.] 
This  case  inTolves  some  novel  qnestioDs^  which  mast  be  Phillips 
determined  on  principle^  as  there  is  but  little  authority  Etr^ 
to  be  found  upon  them.  The  defence  to  this  action  is 
that  the  defendant  as  Goyemor  of  Jamaica  is  protected 
by  the  law  of  Jamaica,  the  lex  loci  delecti,  from  the 
consequences  of  supposed  tortious  acts  done  there.  But 
the  matter  of  discharge  is  not  founded  on  a  lex  loci  in 
the  strict  sense  of  the  word^  but  on  an  act  of  ex  post  facto 
l^islation,  made  expressly  to  meet  this  particular  case, 
though  not  this  particular  action.  [^Cochbum  C.  J.  The 
same  may  be  said  of  any  indemnity  Act^  even  of  the 
Imperial  Legislature.]  The  instant  the  unlawful  act 
was  done^  a  right  of  action  in  England  vested  in  the 
party  aggrieved ;  judgment  of  Iiord  Man^ld  in  Mostyn 
V.  Fchrigai  {a\  4  hut,  184  137^  et  seq. ;  and  that  right 
cannot  be  divested  by  an  Act  of  indemnity  passed  by 
a  eobmial  Legislature.  If  the  defendant  were  indicted 
in  this  Court  under  the  Colonial  Governors  Act^  11  &  12 
IF.  8.  c  12.,  he  could  not  set  up  as  his  defence  an  ex 
post  ftcto  law  of  Jamaica.    [He  was  then  stopped.] 

MdUsh  {Poland  with  him),  for  the  defendant. — This 
case  raises  the  important  question  whether  a  local  Legis- 
lature  created  by  the  Crown  can  by  a  retrospective  Act 
take  away  a  cause  of  action  here  for  matters  which 
have  arisen  within  their  jurisdiction.  The  policy  of  this 
country  of  late  years  has  been  to  confer  on  colonies,  and 
Jamaica  in  particular,  per  Parke  B.  in  Beaumont  v. 
Barrett  {b),  the  right  of  free  and  independent  govern- 
ment ;  subordinate  indeed  to  the  Imperial  Parliament, 
and  to  the  further  condition  that  the  Acts  of  their  Legis- 

(a)  Qmp.  161. 172^.  {h)  1  Moo.  P,  C.  C.  60.  75-a 
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[1869.]  lature  be  sanctioned  by  the  Queen  in  council  acting 
Phillips  i^^^ler  the  advice  of  responsible  ministers.  The  law  of 
such  a  colony  within  the  ambit  of  its  jurisdiction  is 
therefore  binding  on  this  Courts  not  so  much  in  virtue 
of  the  comity  of  nations  as  an  independent  legislatiye 
act.  The  Courts  of  this  country  may  inquire  into  the 
reasonableness  of  the  byelaws  of  corporations,  and  may 
even  refuse  to  recognize  ybret^n  laws  as  repugnant  to 
natural  justice;  but  with  colonial  laws  it  is  otherwise. 
Stat.  28  &  29  Vict,  c  63.,  after  reciting  that  doubts  had 
been  entertained  "  respecting  the  validity  of  divers  laws 
enacted  or  purporting  to  have  been  enacted  by  the 
Legislatures  of  certain  of  Her  Majesty's  colonies,  and 
respecting  the  powers  of  such  Legislatures/'  and  that  it 
was  expedient  that  such  doubts  should  be  removed, 
enacts,  by  sect.  2,  "  Any  colonial  law  which  is  or  shall 
be  in  any  respect  repugnant  to  the  provisions  of  any 
Act  of  Parliament  extending  to  the  colony  to  which 
such  law  may  relate,  or  repugnant  to  any  order  or 
regulation  made  under  authority  of  such  Act  of  Parlia- 
ment, or  having  in  the  colony  the  force  and  effect  of 
such  Act,  shall  be  read  subject  to  such  Act,  order,  or 
regulation,  and  shall)  to  the  extent  of  such  repugnancy, 
but  not  otherwise,  be  and  remain  absolutely  void  and 
inoperative.^'  Sect.  3.  '*  No  colonial  law  shall  be  or  be 
deemed  to  have  been  void  or  inoperative  on  the  ground 
of  repugnancy  to  the  law  of  England^  unless  the  same 
shall  be  repugnant  to  the  provisions  of  some  such  Act 
of  Parliament,  order,  or  regulation  as  aforesaid."  A 
colonial  Legislature  can  render  valid  marriages  which 
originally  were  illegal.  If  the  present  action  were 
commenced  in  Jamaica  and  an  appeal  brought  to  the 
Privy  Council,  \\  would  be  held  in   that  Court  that 
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the  right  of  action  was  eztinguiahed  by  the  Act  of  [1869.] 
indemnity,  and  yet  the  opposite  party  must  contend  Phiuups" 
that  the  plaintiff  might  still  sue  in  this  Court,  which  £f  u. 
ought  to  hold  otherwise.  ICockbum  C.  J.  How  iar 
then  does  the  power  of  a  colonial  Legislature  extend  ? 
SappoBc  they  were  to  enact  that  no  person  sustaining 
any  wrong  in  the  colony  should  haye  any  remedy  in 
England  according  to  the  English  law  ?  Lush  J.  And  is 
that  confined  to  civil  torts?  Is  the  law  the  same  if  they 
were  to  say  that  a  man  shall  be  protected  against 
responsibility  for  murder  ?]  The  colonial  Legislature  can 
take  away  a  cause  of  action,  though  not  the  remedy  in 
another  country.  [Hayes  J.  It  is  laid  down  in  Story 
on  Can/l.  Laws^  §  8889  6th  ed.,  that  there  is  a  distinc- 
tion between  cases  where  by  the  lex  loci  contractus 
there  ia  a  virtual  or  direct  extinguishment  of  the  debt 
and  where  there  is  only  a  partial  extinguishment  of 
the  remedy  thereon.]  It  is  true  that  this  indemnity 
Act  is  an  ex  post  facto  law,  but  such  laws  are  not 
necessarily  in  violation  of  natural  justice,  they  are 
sometimes  rightful.  Although  the  right  to  make  them 
may  be  abused.  Acts  of  indemnity  for  things  done  have 
been  in  use  in  this  country  from  very  early  times,  as 
for  instance,  stat  1  Ed.  8.  si.  1.  c.  1.,  5  Ric.  2.  st  1. 
e.  &,  1  ^.  4  c.  2.,  7  H.4.  c.  18.,  2  W.  ^  M.  st  2. 
r.  13.,  4>&5  fV.^M.c.  19.,  19  G.  2.  c.  20. ;  and  also  by 
the  Irish  Parliament  during  the  time  of  its  indepen- 
doice.  [Cockbum  C.  J.  There  was  a  sweeping  Act  of 
indemnity  after  the  Irish  rebellion.]  They  are  also 
well  known  in  the  colonies  after  insurrection  and  dis- 
turbance by  natives  or  slaves,  as  for  instance,  New 
Zealand,  St  Vincent,  Ceylon,  Antigua  and  Lower 
Canada.     [Cockbum  C.  J.   You  need  not  read  them. 
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[1869.]  They  are  aU  to  the  same  effect]  In  practice  no  actions 
Pbilufs  ^^  brought  in  defiance  of  colonial  indemnity  Acts^  and 
the  allowing  such  would  not  only  open  a  wide  door  to 
litigation^  but  the  indemnity  would  be  useless  to  persons 
in  the  colony,  unless  an  imperial  Act  is  afterwards 
obtained.  {Lush  J.  Is  there  any  instance  in  which  a 
local  indemnity  Act  has  been  confirmed  by  the  Imperial 
Legislature?]  Stat.  17  &  18  Vict  c.  37.  is  an  indem- 
nity Act  for  Mauritiui^  but  that  colony  has  no  local 
Legislature.  The  better  opinion  is  that  an  action  is  not 
maintainable  in  England  by  a  British  subject  against 
another  for  trespass  abroad  for  which  no  proceeding 
could  be  taken  by  the  law  of  the  place  where  committed, 
Scott  y.  Lord  Seymour  (a) ;  although  homicide  by  a  British 
subject  abroad  is  punishable  by  stat.  24  &  25  Fict 
e.  100.  s.  9.^  or  is  provided  for  by  Acts  founded  on 
extradition  treaties. 

Quoin,  in  reply. — The  Jamaica  Indemnity  Act  is  void 
by  force  of  stat  28  &  29  Vict  c.  68.  s.  2.,  as  being  repug- 
nant to  the  Colonial  Goyemors  Acts,  11  Scl2  JF.S.c.  12. 
and  42  G.  8.  c.  85.,  which  are  Acts  of  the  Imperial  Par- 
liament. Colonial  laws  haye  no  extraterritorial  operation. 
[He  dted  Story  Canfl.  Laws,  §  887 ;  4  PhiU.  Int.  Law, 
568;  Westlahe  Pnv.  Int.  Law.  286-7;  The  HaJley  (&).] 
There  is  no  distinction  between  the  laws  of  a  colony  and 
those  of  a  foreign  state.  The  force  of  each  rests  on  the 
comity  of  nations,  than  which  nothing  can  be  more  at 
yariance  than  by  ex  post  facto  laws  passed  abroad  to 
diyest  inhabitants  of  a  country  of  rights  yested  in  them. 
But  the  replication  in  this  case  puts  the  matter  beyond 

(a)  1  K  #  C.  219;  in  error,  Id.  231. 
{h)  32  L,  J.  Adm,  I. 
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question.      For,   assuming  that   colonial   Legislatures      [1869.] 

in  general  have  the  power  here  claimed^  the  defend-      Phillip* 

ant  himself  as  goyemor  of  the  colony  was  party  to        zikm, 

this  Act  of  indemnity,  and  thereby  has  attempted  to 

legtihie  his  own  misconduct.     If  this  is  yalid  it  must 

be  equally  so  in  a  Crown  colony,  where  the  sok  legis- 

ktiye  power  is  in  the  governor.     [Cockbum  C.  J.  .The 

defendant  appears  in  two  capacitiesy  his  public  capacity 

as  governor  and  his  private  capacity  as  an  individual. 

Lush  J.  Suppose  every  member  of  the  Jamaica  House 

of  Assembly  were  implicated  in  this  insurrection,  would 

an  Act  of  indemnity  passed  by  them  be  void  ?]    That  is 

a  fluctuating  body.     [Lush  J.  They  cannot  legally  pass 

an  Act  without  the  consent  of  the  gov^nor.] 

Cur*  adv.  vulL 
The  judgment  of  the  Court  was  now  delivered  by 

CocKBUBN  C.  J.  This  is  an  action  for  assault  and 
ftbe  imprisonment  and  other  personal  injuries  of  a  very 
grievous  character,  committed  by  the  defendant  on  the 
plaintiff  in  the  island  of  Jamaica. 

The  plea  on  which  the  present  question  turns,  ad- 
mitting, as  for  the  present  purpose  it  must  do,  the  fact 
of  such  acts  having  been  done,  and  of  their  having  been 
wrongful  when  done,  sets  forth  an  Act  of  indemnity 
anoe  passed  by  the  Legidature  of  Jamaica,  and  after- 
wards assented  to  by  the  Crown,  of  which  the  defendant 
claims  the  protection  in  bar  of  this  action. 

The  Act  in  question  being  set  forth  at  length  in  the 
plea,  it  is  only  necessary  for  the  present  purpose  to  state 
the  substance  and  effect  of  it.    After  reciting  that  a 
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[1869.]  rebellion  had  broken  out  in  the  island,  that  the  governor, 
PfliLLipfl  with  the  advice  of  a  council  of  war,  had  proclaimed 
Etbb.  martial  law  throughout  the  county  of  Surrey,  with  the 
exception  only  of  the  city  and  parish  of  Kingston^  and 
that  the  military  and  naval  forces  with  others  had 
arrested  the  spread  of  the  rebellion  \  and  after  farther 
reciting  that  the  military,  naval,  and  civil  authorities  neces- 
sarily employed  may,  according  to  the  law  of  ordinary 
peace,  be  responsible  in  person  or  purse  for  acts  done 
in  good  faith  for  the  purpose  of  restoring  public  peace 
and  quelling  the  rebellion,  and  that  **  it  is  expedient  that 
all  persons  whosoever,  in  good  faith,  and  of  loyal  resolve 
have  acted  for  the  crushing  of  this  rebellious  outbreak, 
should  be  indemnified  and  kept  harmless  for  such  their 
acts  of  loyalty,^'  the  statute  goes  on  in  substance  to  enact, 
first,  that  all  proceedings  civil  or  criminal,  present  or 
future,  against  such  .authorities  or  ofiScers,  civil,  military, 
or  naval,  or  other  persons,  for  any  thing  commanded 
or  done  since  the  publication  of  martial  law,  that  is 
bom  the  13th  October^  1865,  and  during  its  continuance, 
whether  within  any  district  in  which  martial  law  was 
proclaimed  or  without,  in  furtherance  of  martial  law, 
in  order  to  suppress  the  insurrection  and  rebellion,  and 
for  the  preservation  of  the  public  peace  throughout  the 
island,  shall  be  discharged  and  made  void,  and  that 
every  person  by  whom  any  such  act,  matter  or  thing 
shall  have  been  advised,  ordered,  directed  or  done  for 
the  purposes  aforesaid,  during  the  existence  of  such 
martial  law,  shall  be  freed  and  indemnified  both  against 
the  Crown  and  against  all  other  persons. 

The  second  provision  of  the  Act  has  special  reference 
to  the  present  defendant.  It  is  in  these  terms : — "  That 
his    Excellency    Edward   John    Eyre^    Esq.,    Captain 
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General  and  GoTernor  in  Chiefs  and  all  officers  and      [1809.] 
other  persons  who  have  acted  under  his  authority^  or      Pbilufs 
have  acted  bon&  fide  for  the  purposes,  and  during  the        £^^, 
time  aforesaid,  whether  such  acts  were  done  in  any 
district  in  which  martial  law  was  proclaimed,  or  in  any 
district  in  which  martial  law  was  not  proclaimed,  are 
hereby  indemnified  in  respect  of  all  acts,  matters,  and 
things  done  in  order  to  put  an  end  to  the  said  rebellion ; 
and  aU  such  acts  so  done  are  hereby  made  and  declared 
to  be  lawful,  and  are  confirmed/' 

To  this  enactment  is  appended  the  following  remark- 
able provision.  "  In  order  to  prevent  any  doubt  which 
might  arise,  whether  any  act  alleged  to  have  been  done 
under  the  authority  of  the  governor,  or  to  have  been  done 
bona  fide  in  order  to  suppress  and  put  an  end  to  the 
said  rebellion,  was  so  done,  it  shall  be  lawful  for  the 
Governor  for  the  time  being  to  declare  such  acts  to 
have  been  done  under  such  authority,  or  bon&  fide  for 
the  purposes  aforesaid;  and  such  declaration,  by  any 
writing  under  the  hand  of  the  governor  for  the  time 
being  shall,  in  all  cases,  be  conclusive  evidence  that  such 
acts  were  so  done  respectively." 

After  thus  setting  forth  the  Indemnity  Act  and 
averring  that  such  Act  had  duly  received  the  Boyal 
assent  and  had  become  part  of  the  law  of  Jamaica, 
the  plea  concludes  by  averring  that  the  alleged 
grievances  in  the  declaration  mentioned  were  com- 
mitted in  the  island  of  Jamaica  after  the  13th 
October,  1865,  and  during  the  continuance  of  the 
rebellion,  and  before  the  passing  of  the  Act,  and  were 
measures  used  in  the  suppression  of  the  rebellion, 
and  were  reasonably  and  in  good  faith  considered  by 
the  defendant  to  be  proper  for  the  purpose  of  putting 
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[1869.]      an  end  to  the  rebellion^  and  are  indnded  in  the  indemnity 

PBILLIP8     given  by  the  Act. 
Eybb.  ^^  ^^^  P^^  there  was  a  demurrer.    There  was  also 

a  new  assignment,  and  a  further  replication: — First. 
That  the  trespasses  complained  of  were  committed  beyond 
the  territories  within  which  the  Jamaica  Legislatore  had 
jurisdiction  and  authority.  Second.  That  at  the  time 
of  the  passing  of  the  Act  of  indemnity  the  defendant 
was  GoTcmor  of  Jamaica,  that  his  assent  to  the  Act 
was  necessary,  that  his  assent  had  been  given,  and  that 
by  virtue  of  it  the  Act  had  become  the  law  of  Jamaica* 
To  the  latter  replication  the  defendant  demurred* 

We  have  first  to  consider  the  validity  of  the  defen- 
dant's plea. 

The  plea  admits,  as  it  necessarily  must  do,  that  the 
acts  complained  of  were  done,  and,  when  done,  were 
wrongful.  On  the  other  hand,  it  cannot  be  disputed 
that  the  Jamaica  Legislature,  having  full  legislatiye 
authority  within  the  limits  of  the  colony,  subject  only 
to  the  assent  of  the  Crown,  had  full  power  to  pasa  the 
statute  in  question,  so  far  as  to  take  away  the  right  of 
action  before  the  local  tribunals  of  the  island.  But  it 
is  contended  on  the  part  of  the  plaintiff  that  a  right  of 
action  being  given  before  the  Courts  here  in  respect  of 
personal  wrongs  committed  in  a  colony,  this  right  cannot 
be  taken  away  by  an  Act  having  no  legislative  effect 
beyond  the  limits  of  the  local  authority. 
The  argument  for  the  plaintiff  may  be  thus  put 
Upon  every  wrongful  act  inflicting  a  personal  injury 
a  right  of  action  immediately  accrues  to  the  party 
wronged  and  becomes  a  vested  right.  In  the  case  of  a 
wrong  suffered  in  a  colony,  a  twofold  or  at  all  events 
an  alternative  right  of  action  arises,  namely,  a  right 
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not  only  to  sue  for  redress  in  the  Courts  of  the  colony     [1869.] 
if  redress  can  be  there  obtained^  bat  also  to  sue  in  the     Fhillivs  "" 
Courts  of  this  country  if  the  wrongdoer  can  be  found       -Etbm. 
within  the  jurisdiction  of  the  latter.    And  though  the 
local  L^slature  may  take  away  the  right  of  action 
within  the  limits  of  its  authority,  it  cannot  take  away 
the  right  of  action  in  this  country,  inasmuch  as  no 
authority  sare  that  of  the  Imperial  Legislature  can  take 
away  the  jurisdiction  of  the  Queen's  Courts  here,  or 
deprive  the  subject  of  his  right  to  redress  afforded  not 
by  virtue  of  the  local  law  but  by  virtue  of  the  law  of 
Engkmdf  which  gives  a  right  of  action  in  respect  of 
personal  injuries  suffered  in  other  countries. 

We  were  much  struck  with  this  view,  and,  the 
question  being  one  of  great  importance,  we  took  time 
to  consider  our  judgment;  but,  on  the  fullest  con- 
sideration we  can  give  to  the  case,  we  have  come  to  the 
conclusion  that  the  forgoing  reasoning  is  unsound,  and 
that  on  this  demurrer  the  defendant  is  entitled  to  our 
judgment 

It  may  be  useful  to  consider  what  would  have  been 
the  effect  if,  instead  of  legislating  ex  post  fisusto,  the 
L^islature  of  Jamaica^  in  anticipation  of  future  events, 
had  passed  a  statute  authorizing  the  acts  which  have 
given  rise  to  this  action.  We  cannot  doubt  that  in  such 
a  case  no  right  of  action  would  arise  here.  It  appears 
to  us  clear  that  where  by  the  law  of  another  country  an 
act  complained  of  is  lawful,  such  act,  though  it  would 
have  been  wrongful  by  our  law  if  committed  here, 
cannot  be  made  the  ground  of  an  action  in  an  English 
Court.  The  rule  which  obtains  in  respect  of  property 
and  civil  contracts— namely,  that  an  act,  unless  intended 
to  take  effect  elsewhere,  shall,  as  regards  its  effects  and 
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[1869.]  inddents^  if  a  conflict  of  law  arise  between  the  lex  loci 
Phillips  a^d  the  lex  fori,  be  governed  by  the  former — appears  to 
£^^,  us  to  be  applicable  to  the  case  of  an  act  occasioning 
personal  injury.  To  hold  the  contrary  would  be  attended 
with  the  most  inconvenient  and  startling  consequences, 
and  would  be  altogether  contrary  to  the  comity  of  nations 
in  matters  of  law  to  which  effect  should  if  possible  be 
given.  An  act  might  not  only  be  lawful,  but  might  even 
be  enjoined,  by  the  law  of  another  countiy,  which  would 
be  wrongful  and  give  a  right  of  action  by  our  law ;  and  it 
certainly  would  be  in  the  highest  degree  unjust  that  an 
individual  who  has  intended  to  obey  the  law  binding 
upon  him  should  be  held  liable  in  damages  in  another 
country  where  a  different  law  may  prevail.  Thus,  an 
arrest  and  imprisonment  might  be  perfectly  justifiable 
by  the  law  of  a  foreign  country  under  circumstances 
in  which  it  would  be  actionable  here.  It  would  be 
impossible  to  hold  that  in  such  a  case  an  action  could 
be  maintained  in  an  English  Court 

The  same  reasoning  will  apply  where  an  act,  though 
not  enjoined,  is  yet  authorized  and  rendered  lawful  by 
the  law  of  the  country  where  it  is  done.  There  will 
have  been  no  intention  to  inflict  a  wrong  in  such  a  case, 
nor,  according  to  the  law  of  the  particular  countiy,  will 
any  right  have  been  infringed. 

It  may  be  that  where  an  act  which,  though  not  autho- 
rized by  the  lex  loci,  yet  gives  no  right  of  action — as 
where  the  act  is  punishable  by  criminal  proceedings  but 
giTCs  no  right  to  damages,  but  such  act,  by  the  law  of 
this  country,  would  give  a  right  to  damages — as  in 
such  a  case  no  conflict  of  laws  would  arise,  an  action 
might  be  maintained  in  an  English  Court.  The 
latter  question  arose  in  the  case  of  Scott  v.  Lord  Sey- 
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maur  (a),  but  was  not  decided.  fFtghtman  J.,  indeed^  [1869.] 
when  the  case  was  before  the  Court  of  Exchequer  Cham-  phiiliw 
ber,  p.  234,  expressed  an  opinion  that  though  no  damages 
might  be  recoverable  in  the  foreign  country  where  the 
canse  of  action  arose,  damages  might  be  recovered  in 
an  English  Court.  The  other  Judges  however  declined 
to  rest  tbeir  decision  in  favour  of  the  plaintiff  on  this 
view,  but  proceeded  on  the  narrow  ground  that  the 
plea  failed  to  shew  that  by  the  law  of  Naples  damages 
might  not  be  recoverable  as  incidental  to  the  criminal 
proceedings  alleged  by  it  to  be  then  pending  in  the 
Neapolitan  Court  The  case  of  Scott  v.  Lord  Seymour 
therefore  leaves  it  doubtful  whether  damages  can  be 
recovered  in  an  action  here  when  damages  would  not  be 
recoverable  by  the  lex  locL  It  would  obviously  be  going 
much  further  to  hold  that  an  action  would  lie  here  in 
respect  of  an  act  warranted  by  the  lex  locL  The  case  of 
Reg.  V.  LesUg  (&)  is  more  directly  to  the  purpose.  In  the 
latter  case  the  defendant  was  convicted  on  a  charge  of 
assault  and  false  imprisonment,  the  ftcts  being  that  the 
defendant,  the  master  of  an  English  merchant  vessel  lying 
at  Valparaiso,  had  engaged  with  the  Chilian  Government 
to  bring  to  this  country  certain  prisoners  condemned  to 
be  banished  to  England,  and  in  the  course  of  carrying 
out  this  employment  had  committed  the  assault  and 
imprisonment  complained  of.  On  a  case  reserved,  the 
Court  of  Criminal  Appeal  held  that,  while  the  convic- 
tion might  be  supported  as  to  so  much  of  the  alleged 
matters  of  complaint  as  had  occurred  when  the  ship 
had  left  the  Chilian  waters,  and  might  therefore  be 
considered  as  English  territory  and  subject  to  English 

{a)\Ki  a  219.  (6)  BM  C.  C.  220. 
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[1869.1  1^^»  7^^  ^^  could  not  be  upheld  in  respect  of  what  had 
PfliLupfl  ^^^  ^one  within  those  waters,  inasmuch  as  the  defen- 
dant was  there  acting  under  the  authority  of  the  CkSian 
Ghovemment^  and  it  must  be  presumed  that  the  latter  had 
exercised  its  authority  according  to  law,  and  that  what 
took  place  within  the  limits  of  the  ChiUan  territory  was 
consequently  lawful  In  ddiyering  judgment  Erie  C.  J. 
says,  p.  233 : — "  Can  the  conviction  be  sustained  for  that 
which  was  done  within  the  Chilian  waters?  We  answer 
No.  We  assume  that  in  Ckili  the  act  of  the  Government 
towards  its  subjects  was  lawfid;  and,  although  an 
Englhh  ship  in  some  respects  carries  with  her  the  laws 
of  her  country  in  the  territorial  waters  of  a  foreign  state, 
yet  in  other  respects  she  is  subject  to  the  laws  of  that  state 
as  to  acts  done  to  the  subjects  thereof.  We  assume  that 
the  Government  could  justify  all  that  it  did  within  its  own 
territory,  and  we  think  it  follows  that  the  defendant 
can  justify  all  that  he  did  there  as  agent  for  the  Govern- 
ment, and  under  its  authority.  In  Dobree  v.  Napier  (a) 
the  defendant,  on  behalf  of  the  Queen  of  Portugal^ 
seized  the  plaintiflp's  vessel  for  violating  a  blockade  of  a 
Portuguese  port  in  time  of  war.  The  plaintiff  brought 
trespass ;  and  judgment  was  for  the  defendant,  because 
the  Queen  of  Portugal  in  her  own  territory  had  a  right 
to  seize  the  vessel  and  to  employ  whom  she  would  to 
make  the  seizure ;  and  therefore  the  defendant,  though 
an  Englishman  seizing  an  English  vessel,  could  justify 
the  act  under  the  employment  of  the  Queen.  We  think 
that  the  acts  of  the  defendant  in  CAtVt  become  lawful 
on  the  same  principle,  and  that  there  is  therefore  no 
ground  for  the  conviction.''  This  case,  as  well  as  that 
of  Dobree  v.  Napier  referred  to  in  the  judgment,  is  an 

(«)  2  Binff.  N.  a  781. 
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authority  to  shew  that  an  Act  authorized  by  the  law  of  [1869.] 
the  GOiintry  in  which  it  takes  place  cannot  be  the  subject  phillim 
of  a  l^al  proceeding  here.  In  this  view^  upon  principle, 
as  well  as  upon  these  authorities,  we  entirely  concur. 

It  remains  to  be  seen  how  far  this  principle  will  apply 
when  an  act,  admitted  to  have  been  unlawful  where 
done,  is  legalized  and  divested  of  its  tortious  character, 
and.  immunity  is  afforded  to  the  wrongdoer  in  respect 
of  it,  by  ex  post  Ceu^  legislation.  And  this,  no  doubt, 
is  a  question  of  greater  difficulty  than  the  one  with 
which  we  have  just  been  dealing. 

We  are  however  of  opinion  that  the  same  principle 
which  we  have  stated  to  be  applicable  to  an  act  made 
lawful  by  prior  legislation  is  equally  applicable  to  an 
act  originally  wrongful  but  l^alized  by  an  ex  post  fisusto 
law.  Local  Legislatures  having  been  estabUshed  in  our 
colonies,  with  plenary  power  of  legislation,  the  same 
comity  which  obtains  between  nations  should  be  ex- 
tended to  them  by  the  tribunals  of  this  country  when 
their  law  conflicts  with  ours  in  respect  of  acts  done 
within  the  ambit  of  their  jurisdiction.  The  same  in- 
convenience  as  we  have  before  adverted  to  might 
otherwise  arise  in  every  instance  of  an  Indemnity  Act. 
An  iinseemly  conflict  of  jurisdiction  would  occur,  and 
the  legislative  authority  of  the  local  Legislature,  in  a 
matter  undoubtedly  within  their  competence,  would  be 
practically  defeated;  and  the  extraordinary  anomaly 
would  arise  that  an  inhabitant  of  a  colony,  or  it  might 
be  of  a  foreign  country,  owing  allegiance  to  its  law, 
and  whose  rights  arise  from  and  are  determined  by  such 
law,  would  be  able  to  enforce  rights  which  by  the  law 
of  the  country  to  which  he  more  immediately  belonged 
have  been  taken  away  from  him  by  a  law  binding  upon 
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[1869.]  ^^^'  ^^  IB  unnecessary  in  the  present  instance  to  decide 
Phillips  whether,  to  found  an  action  before  an  English  Court,  an 
Etbi.  ^^  must  be  tortious  according  to  the  law  of  the  par- 
ticular country  as  well  as  of  this ;  or  whether  the  act 
if  unlawful  by  the  lex  loci  must  give  a  claim  to  damages 
by  the  latter  as  well  as  by  our  law  in  order  to  give  a 
right  to  damages  here;  it  is  enough  for  the  present 
purpose  to  say  that  we  are  of  opinion  that  the  true  rule 
in  such  a  case  as  the  present  is,  that,  where  the  right  of 
action  in  respect  of  an  act  otherwise  wrongful  is  taken 
away,  before  an  action  has  been  brought  in  this  country, 
by  a  law  binding  where  such  wrongful  act  was  done, 
no  action  can  be  maintained  here. 

We  were  much  pressed  on  the  argument  with  the 
objections  which  readily  present  themselves,  and  the 
force  of  which  it  is  impossible  not  to  feel,  against  l^is- 
lation  of  this  nature  There  can  be  no  doubt  that  every 
so  called  Indemnity  Act  involves  a  manifest  violation  of 
justice,  inasmuch  as  it  deprives  those  who  have  suffered 
wrongs  of  their  vested  right  to  the  redress  which  the  law 
would  otherwise  afford  them,  and  gives  immunity  to 
those  who  have  inflicted  these  wrongs,  not  at  the  expense 
of  the  community  for  whose  alleged  advantage  the 
illegal  acts  were  done,  but  at  the  expense  of  individuals 
who,  innocent  possibly  of  all  offence,  have  been  sub- 
jected to  injury  and  outrage,  often  of  the  most  aggra« 
vated  character.  It  is  equally  true,  as  was  forcibly 
urged  on  us,  that  such  legislation  may  be  used  to  cover 
acts  of  the  most  tyrannical,  arbitrary  and  merciless  dia- 
racter, — acts  not  capable  of  being  justified  or  palliated 
even  by  the  plea  of  necessity,  but  prompted  by  local 
passions,  p.'^judices  or  fears, — ^acts  not  done  with  the 
temper  and  judgment  which  those  in  authority   are 
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bound  to  bring  to  the  exercise  of  so  fearful  a  power,  but  [1869.] 
characterized  by  a  reckless  indifference  to  human  suffer-  phillim 
ing  and  an  utter  disregard  of  the  dictates  of  common  ^* 
humanity.  On  the  other  hand,  however,  it  must  not 
be  forgotten  that,  against  any  abuse  of  the  local  legis- 
lative authority  in  such  a  case,  protection  is  provided 
by  the  necessity  of  the  assent  of  the  Sovereign,  acting 
under  the  advice  of  ministers,  themselves  responsible  to 
Parliament.  We  may  rest  assured  that  no  such  enact- 
ment would  receive  the  Royal  assent,  unless  it  were  con- 
fined to  acts  honestly  done  in  the  suppression  of  existing 
rebellion,  and  under  the  pressure  of  the  most  urgent 
necessity.  The  present  indemnity  is  confined  to  acts 
done  in  order  to  suppress  the  insurrection  and  rebellion, 
and  the  plea  contains,  consequently,  the  necessary  aver- 
ments that  the  grievances  complained  of  were  committed 
daring  the  continuance  of  the  rebellion,  and  were  used 
for  its  suppression,  and  were  reasonably  and  in  good 
faith  considered  by  the  defendant  to  be  necessary  for 
the  purpose ;  and  it  will  therefore  be  incumbent  on  the 
defendant  to  make  good  these  averments  in  order  to 
support  his  plea.  As  was  observed  by  Mr.  Mellish  in 
his  most  able  argument.  Indemnity  Acts  have  on  several 
occasions  been  passed  by  colonial  Legislatures  after 
insurrections  or  disturbances  of  natives  or  slaves,  and 
have  received  the  assent  of  the  Crown  by  the  advice  of 
its  ministers.  In  antient  periods  of  our  history  more 
than  one  such  Act  has  been  passed  by  the  English  Par- 
Uament,  and  at  the  close  of  the  last  century  Indemnity 
Acts  were  repeatedly  passed  by  the  Parliament  of  Ireland 
daring  the  continuance  of  the  rebellion.  Lastly,  the 
Acts  of  the  43  G.  3.  c.  117.  and  3  &  4  ^.  4  c.  4.,  both 
having  reference  to  the  state  of  Ireland,  while  authorizing 


866  [HILARY  TERM.] 

[1869.]  martial  law  under  given  conditions,  gave  indemnity  by 
Fhillifi  anticipation  for  acts  done  in  the  exercise  of  it.  After 
£^^^  this  frequent  resort  to  Acts  of  indemnity*  and  the  sanc- 
tion thus  given  to  them,  it  is  obvious  that,  although  the 
objections  referred  to  may  afford  cogent  reasons  why 
this  species  of  l^slation  should  not  be  unduly  resorted 
to  or  encouraged,  they  cannot  have  any  influence  on 
our  judgment  as  to  how  far  effect  should  be  given  to  the 
Indemnity  Act  now  in  question.  As  we  have  already 
said,  plenary  power  to  make  laws  having  been  conferred 
on  the  local  Legislature,  subject  to  the  assent  of  the 
Sovereign,  it  cannot  be  disputed  that  it  was  within  its 
competence  to  pass  the  law  referred  to  in  the  plea,  and 
the  only  question  is  whether  the  effect  of  it  is  to  deprive 
the  plaintiff  of  the  right  which  he  would  otherwise  have 
had  of  maintaining  an  action  in  this  country. 

For  the  reasons  we  have  given  we  are  of  opinion  that 
such  is  its  effect,  and  consequently  that  on  the  demurrer 
to  the  second  plea  our  judgment  must  be  for  the 
defendant. 

It  remains  only  to  dispose  of  the  demurrer  to  the 
plaintiff's  last  replication.  We  have  no  hesitation  in 
holding  such  replication  to  be  bad.  There  is  no  ground 
whatever  for  saying  that  the  governor  of  a  colony  can- 
not give  his  official  consent  to  a  legislative  measure  in 
which  he  may  be  individually  interested.  It  might  as 
well  be  asserted  that  the  Sovereign  of  these  realms 
could  not  give  assent  to  a  bill  in  Parliament  in  which 
the  Sovereign  was  personally  concerned. 

On  both  demurrers,  therefore,  our  judgment  must 

be  for  the  defendant. 

Judgment  for  the  defendant  (a). 

{a)  See  the  precediag  case. 
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The  Queen  against  Tugwell.  ^^t^' 

[Wednesday, 

June  10th.  J 

1.  'Res.  Gen.  H.T.  7  &8  G,  4.,  which  requires  that  the  objections  

intended  to  be  made  to  the  title  of  the  defendant  in  an  information  in  q^               . 

ike  nature  of  a  quo  warranto  shall  be  specified  in  the  rule  to  shew  cause,  ^^  t^^      <'• 

and  that  no  objection  not  so  specified  shall  be  raised  by  the  prosecutor  m^'  a-^'q  'a 

on  the  pleadings  without  leave  of  the  Court  or  a  Judge,  applies  only  iij,*-       r     ' 

to  the  pleadings,  and  does  not  prevent  the  relator  at  the  tnal  of  the  ^^"^^  ^ 

information  talung  objections  not  specified  in  the  rule.  ^wlf^'^^' 

2.  In  elections  unaer  stat  5  dc  6  ^.  4.  c.  76.  the  burgess  roll  con-  y^' 
stituted  bj^  sect  22  is  conclusive  as  to  the  persons  entitled  to  vote,  and  ,,  j)^!£^r^'* 
their  qualification  cannot  be  questioned  upon  quo  warranto  agaiust  a  '*'"*^"P  •^ 
person  elected.  Jiutgeee  raxta 

3.  Stat.  6  &  6  JT.  4.  c.  76.  «.  32.  requires  that  the  voting  paper  at  an  5**^*^^  4   * 
election  of  councillors  shall  contain  the  Christian  names  ana  surnames  C^r       00 
of  the  persons  voted  for,  with  their  places  of  abode  and  descriptions.  %.)  \^' 
Bj  sect  142  no  misnomer  or  inaccurate  description  of  an^  person  in  any  *        * 
voting  paper  shall  hinder  the  operation  of  the  Act^  provided  it  be  such 
as  to  be  commonly  understood.     A  voting  paper  contained  only  the 
Christian  and  surname  and  place  of  abode  of  the  person  voted  for. 
Held,  per  Coddrntn  C.  J.,  Lum  J.  and  Hannen  J.  duoitante,  that  this 
was  not  an  inaccurate  description,  and  therefore  not  cured  by  sect 
142. 

4.  A  burgess  who  is  rated  in  two  wards  is  not  bound  to  select  in  which 
he  wiU  be  enrolled,  and  if  his  name  appears  on  the  roll  for  both  may 
vote  in  either. 


TNFOBMATION  in  the  nature  of  a  quo  warranto 
calling  on  the  defendant  to  shew  by  what  authority 
he  claimed  to  exercise  the  office  of  councillor  of  the 
borough  of  Scarborough^  in  the  county  of  Yorh. 

Plea.  That  the  borough  of  Scarborough  was  a  body 
corporate  by  the  name  of  The  bailiffs  and  burgesses  of  the 
borough  of  Scarborough ;  that  within  the  borough  there 
of  right  ought  to  be  one  mayor,  six  aldermen  and  eighteen 
councillors,  to  be  elected  in  the  manner  specified  by  stat. 
5  &  6  ^.  4  c.  76. ;  that  the  borough  was  divided  into 
two  wards,  namely,  the  north  ward  and  the  south  ward; 
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1868.  that  on  the  Ist  November,  a.  d.  1867,  "  an  election  was 
The  QuEBN  duly  held  for  the  election  of  three  councillors  to  supply 
TuowBLL.  tte  places  of  those  who  went  out  of  office  in  the  south 
ward ;  that  the  defendant  was  an  enrolled  burgess  and 
duly  qualified  to  be  elected  and  be  a  councillor,  and 
that  the  burgesses  of  the  south  ward  did  elect  him 
to  be  a  councillor;  that  he  was  declared  to  be  duly 
elected^  and  that  he  then  and  there  accepted  the 
office. 

Replication.  That  the  burgesses  of  the  south  ward  did 
not  elect  the  defendant. 

Issue. 

On  the  trials  before  Hannen  J.,  at  the  Spring  Assizes 
at  Yorkf  it  appeared  that  at  the  election  of  town  council- 
lors on  the  Ist  November,  1867,  to  supply  three  vacancies 
for  the  south  ward  there  were  six  candidates^  among 
whom  were  Thomas  Jackson,  who  was  the  relator^   and 
the  defendant.  The  defendant  was  elected  by  a  majority 
of  two  votes  over  the  relator^  the  number  of  votes  given 
for  the  former  being  281^  and  for  the  latter  279.     The 
rule  nisi  for  the  quo   warranto  was   obtained  on   the 
ground  that  the  election  of  the  defendant  was  void  on 
account  of  the  reception  of  votes  for  him  from  persons 
who  were  not  entitled  to  vote  at  the  election,  or  vrho 
fraudulently  personated  voters  who  were  not  entitled 
to  vote  and   persons  who  would  but  for  their  death 
have  been  entitled  to  vote,  and  from  a  person  who  had 
already  voted  for  the  north  ward.     Cause  was  shewn  on 
counter  affidavits,  and  the  Court  made  the  rule  absolute. 
A  verdict  was  entered  pro  formfi  for  the  Crown,  leave 
being  reserved  to  move  to  enter  the  verdict  for  the 
defendant. 
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In  Easier  Term^  Fidd  obtained  a  rale  to  shew  cause        ^ggg, 
why  judgment  in  this  prosecution  should  not  be  en-    xhe  Qubbh 
tered  for  the  defendant  non  obstaote  veredicto,  on  the      _    ^* 
Sfonnds,  firsts  that  it  was  not  competent  to  the  relator 
^  go  into  objections  not  specified  in  the  affidavits  filed 
in  support  of  the  rule  nisi  for  the  information  or  in  such 
^le;  second^  that  it  was  not  competent  to  the  relator  to 
Question  in  a  quo  warranto  the  qualification  of  voters 
^^  the  burgess  roll. 
It  Was  agreed  that  if  the  Court  decided  the  first  point 
wour  of  the  relator  it  should  be  open  to  either  party 
4e  argument  of  the  present  rule  to  question  the 
^ty  of  certain  votes  recorded  for  the  other. 
^  O.  H.  T.,  7  &  8.G.  4,  1827 :—" Whereas  much 
^t\on  and  expense  have  been  occasioned  to  defend- 
djits  in  informations  in  the  nature  of  quo  warranto^  by 
the  practice  of  raidng  issues  upon  various  matters  dis- 
tinct from  the  ground  on  which  the  information  was 
granted  by  the  Court : 

"Now  for  providing  a  remedy  in  this  behalf,  it  is 
ordered,  that  from  henceforth  the  objections  intended  to 
be  made  to  the  title  of  the  defendant  shaU  be  specified 
in  the  rule  to  shew  cause,  and  that  no  objection,  not  so 
specified,  shall  be  raised  by  the  prosecutor  on  the  plead- 
ings, without  the  special  leave  of  the  Court,  or  of  some 
Judge  thereof/'  (See  6  £.  $-  C.  267.)  In  the  same  Term, 

May  7th.  Overend  and  Shepherd  shewed  cause. — First. 
On  this  issue  the  relator  is  not  confined  to  the  objections 
specified  in  the  affidavits  on  moving  for  the  rule,  but 
niay  question  other  votes  as  well  as  those  which  were 
mentioned  in  the  affidavits.     R.  O.  H.  T.,  7  &  8  G.  4., 
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1868.        IS  a  pleading  rule ;  Reg,  v.  Thomas  (a),  per  Coleridge  J., 

~The  QuEEH    ^^9'  ^'  P^^^^^  Wy  V^^  Coleridge  J.,    Reg.  v.  Edge  (c), 
^-  per  Lord  Denman.     [Blackburn  J.    That  rule  is  in  its 

terms  and  spirit  confined  to  pleading.  It  was  intended 
to  make  this  information  analogous  to  proceedings  under 
the  prerogative  writ,  in  which  it  was  competent  for  the 
defendant  to  plead  any  number  of  pleas.] 

Secondly.    It  is  objected  that  if  the  relator  is  allowed 
to  question  the  right  of  electors  to  be  on  the  burgess 
roll  he  may  disqualify  persons  behind  their  backs.     But 
on  the  other  hand  a  person  may  be  on  the  burgess 
roll  who  is  not  a  burgess.     The  right  of  a  person  to 
have  his  name  placed  there  depends  on  his  posses- 
sing the  qualification  mentioned  in  stat.  5  &  6  ^.  4. 
e.  76.  8.  9.    Sect.  18  contains  provisions  for  revising  the 
burgess  lists ;  by  sect.  22  the  burgess  lists  when  revised 
constitute  ''  the  burgess  roll  of  such  burgesses  of  the 
borough  entitled  to  vote/*  and  by  sect  82  every  bur- 
gess entitled  to  vote  in  the  election  of  councillors  may 
vote  in  the  mode  there  prescribed.   But  it  is  not  com- 
pulsory on  any  person  at  the  revision  of  the  lists  to 
object  to  a  person  who  is  disqualified ;  or  the  want  of 
qualification  may  be  overlooked.    A  quo  warranto  will 
not  be  granted  to  remove  a  disqualified  person  firom 
the  burgess   roll  unless   he   has  exercised   the  office; 
In  re  Armstrong  (rf).    [Mellor  J.     By  sect.  18  of  stat. 
5  &  6  ^.  4  c.  76.   on  the  revision  of  the  burgess 
lists  the  mayor  and  assessors  constituting  the  revision 
Court  ''  shall  require  proof  of  the  qualification  of  the 

(a)  SJ.^E.  183.  192.  (b)  6  Q.  B.  95,  note  (A), 

(c)  12  0.  B.  936.  941. 

(rf)  25  L.  J,  C.  -5.  238;  S.  C.  nam.  Beg,  v.  Armstrtrng,  2  Jur.  N.  S, 
211. 
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person  so  objected  to ;  and  in  case  the  qualification  of  1868. 
such  person  shall  not  be  proved  to  the  satisfaction  of  The  Quesm 
the  Court  the  mayor  shall  expunge  the  name  of  every  tuowbll. 
such  person  from  the  said  lists. ''  In  Rawlinson  on 
the  Municipal  Corporation  Act,  4th  ed.,  by  Wehbyy  p.  40, 
note  (1),  it  is  said,  ''The  mayor's  decision  as  to  ex- 
punging  the  name  was  under  this  section  conclusive. 
See  In  the  matter  of  the  Mayor  of  Hythe"  (a),  which 
was  decided  before  stat  7  /fl  4  &  1  fT.  4.  c.  78.  s.  24. 1 
do  not  know  why  it  should  not  be  final  where  the  name 
remains  by  reason  of  no  objection  being  made  to  it.] 
In  Symmers  v.  The  King  (A)  Lord  Man^ld  said  the 
qualification  of  electors  could  not  be  gone  into  without 
notice ;  Aston  J.  did  not  express  any  opinion  and  JVilles 
J.  difiered  from  Lord  Mansfield.  In  Rex  v.  Mein  (c) 
Liord  Kenyan,  referring  to  Symmers  v.  The  King^  said, 
'*  There  the  electors  were  members  of  a  corporation, 
whose  titles  might  have  been  questioned  in  quo  warranto 
informations/'  and  added,  that  in  cases  where  the  titles  of 
the  electors  cannot  be  impeached  at  all, ''  of  necessity 
their  titles  must  be  attacked  by  discussiug  the  validity 
of  the  election  made  by  them,  in  a  proceeding  against 
the  person  elected."  In  Rex  v.  Smith  {d)  Lord  Ellen* 
borough,  admitting  that  the  language  of  Lord  Man^ld 
in  Symmers  v.  The  King  {b)  was  very  strong,  said  that  if 
the  case  had  turned  on  the  question  whether  it  was  com- 
petent to  impeach,  upon  a  collateral  issue  concerning  the 
rights  of  the  elected,  the  title  of  the  elector,  he  should 
have  desired  further  time  for  consideration.  In  Rex  v. 
Hughes  (e),  which  was  a  quo  warranto  for  usurping  the 

(a)  bA.i  E,  832.  (h)  Cowp,  489. 

{e)  3  T.  R.  596.  598.  (d)  6M.fS.  271. 279. 

(«)  4  A  #  a  368. 


872  EASTER  TERM. 

1868.  office  of  mayor,  Bayley  J.,  pp.  377«8,  refers  to  Summers 
The  QuBBN  ^-  ^^^  m^ff  (a)  &8  &  decision  that  evidence  conld  not 
TuowjBLu  ^®  given  to  impeach  the  votes  of  the  corporators  de 
facto,  and  adds,  *'  In  Bex  v.  Mein{b),  Lord  Kenyan  (who 
is  a  very  high  authority  upon  such  points)  says,  p.  598, 
'  It  is  objected  that  the  titles  of  electors  cannot  be  im- 
peached through  the  medium  of  the  elected,  and  the  case 
in  Cowper  has  been  relied  on :  but  there  the  electors  were 
members  of  a  corporation,  whose  titles  might  have  been 
questioned  in  qtio  warranto  informations/  He  therefore 
recognizes  Symmers  v.  Eegem,  and  takes  a  distinction 
between  that  case  and  Bex  v.  Mein.  These  cases 
were  before  the  82  G.  2.  c.  58.  and  I  certainly  do 
cot  think  that  by  the  3rd  section  of  that  Act  it  was 
intended  to  extend  the  power  of  objecting  to  the  titles 
of  corporators,  and  perhaps  it  was  meant  to  be  appli- 
cable to  head  or  presiding  officers,  although  that  is  cer- 
tainly made  doubtful  by  the  introduction  of  the  word 
election,'*  [Blackburn  J.  Holroyd  J.,  than  whom  no 
Judge  was  ever  more  accurate  in  expressing  his  meaning, 
said,  p.  379,  ''  It  is  obvious,  that  many  nice  questions 
may  arise  as  to  whether  an  officer  is  so  de  facto  or  not; 
sometimes  that  may  be  so  combined  with  the  question 
of  title  de  jure,  that  they  cannot  be  severed.  But  when 
a  person  is  in  possession  of  the  office,  his  title  cannot 
be  thus  questioned '"  he  puts  in  the  words  "  de  facto,'' 
which  likens  the  case  to  that  of  a  freeholder;  if  a 
person  is  in  possession  of  a  freehold  he  could  not  object 
to  its  being  shewn  that  another  person  claimed  it] 
In  Beg.  v.  Quayk  (c)  the  title  of  persons  on  the  roll 
was  allowed  to  be  impeached.  Lord  Denman  C.  J.  saying, 

(a)  7  Covop,  489.  (*)  3  2'.  B.  696. 

(c)  11^.  #A\508. 


TUOWBLL. 
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p.  511,  ''As  to  opening  the  burgesB  roll,  the  incon-  1868. 
venience  may  be  very  great ;  but  it  may  well  be  doubted  xhe  Quben 
whether  there  would  not  be  more  mischief  caused  by 
refusing  to  do  so/'  [Mellar  J.  Tn  that  case  the  incon- 
venience of  opening  the  bui^ess  roll  was  dealt  with  in  a 
cmsory  manner  by  Lord  Denman,  and  no  other  Judge 
obsenres  upon  it]  [They  also  cited  Beg.  y.  Parhmon  {a) 
and  Cde  cm  Quo  Warranto^  pp.  221-2.] 

Stat  82  G.  8.  c.  58.  «.  8.  shews  that  the  Legislature 
thought  the  title  of  the  electors  might  be  inquired  into 
through  the  medium  of  the  elected.  In  Grant  on  Cor* 
poTOiUmSf  p.  214,  it  is  said,  ''  Perhaps,  however,  the  rule 
is  more  accurately  and  precisely  stated  as  follows :  that 
where  the  qualification  of  the  electors  depends  on  the 
tenure  of  a  corporate  office  or  place,  that  qualification 
cannot  be  questioned  through  the  medium  of  proceed- 
ings impeaching  the  title  of  a  person  elected  by  them  to 
any  office;  but  where  the  qualification  depends  upon 
inhabitancy,  or  any  other  circumstance,  which  cannot 
be  directly  challenged  by  a  legal  proceeding,  then,  from 
necessity,  it  may  be  questioned  and  tried  through  such 
medium.  But,  as  in  corporations,  there  is  almost  always 
some  other  available  mode  of  trying  the  right  of  electors, 
the  Court,  it  seems,  will  not,  in  general,  sufifer  it  to  be  done 
by  the  above  mode.  Thus  far,  however,  the  Court  will 
go,  where  the  electors'  title  has,  in  a  previous  proceeding, 
been  shewn  to  be  bad,  as  if  they  have  been  ousted  from 
office  on  a  judgment  on  quo  warranto;  there  that  may 
be  shewn  in  a  proceeding  against  an  elected  party." 

Field  and  A.  W.  Simpson,  in  support  of  the  rule. — ^The 

(a)  SB.fS.  769. 
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1868.        object  of  Reg.  Oen.  Hil  T.^  7  &  8  G.  4.,  was  to  exclude 
The  QuEEiT  f^om  the  trial  at  nisi  prius  questions  as  to  any  person 
TuGWELL.     ^^^  mentioned  in  the  affidavits  on  which  the  rule  was 
obtained.     Great  inconvenience  arises  from  raising  ob- 
jections of  which  no  notice  has  been  given.     \Black- 
bum  J.    The  remedy  is  to  apply  for  particulars.]    On 
preparing  indictments  a  defendant  may  apply  for  an 
order  on  the  prosecutor  to  give  particulars  of  the  acta 
intended  to  be  proved  ;  Comer  Crown  Practice^  p.  148  ; 
but  there  is  no  such  practice  in  quo  warranto  informa- 
tions.    In  some  cases  notice  of  the  objections  is  given 
by  the  pleadings ;  Reg,  v.  Hammond  (a).     In  Reg.  v. 
Tkwaites  {b)  it  was  held  that  the  objectors  were  bound 
by  the  grounds  stated  in  the  rule  nisL 

Secondly.  The  burgess  roll  cannot  be  questioned  in 
this  proceeding:  stat.  5  &  6  fF.  4.  c.  76.  ss.  15.  17. 
18.  contain  provisions  for  making  a  proper  burgess  roll; 
sect.  17  enables  every  person  on  any  list  to  object  to 
any  other  person ;  and  sect  22  makes  the  burgess  lists 
revised  by  the  mayor  and  assessors  the  burgess  roll 
of  the  burgesses  entitled  to  vote.  The  earlier  cases 
support  this  construction.     [They  were  then  stopped.] 

< 
Blackburn   J.    The  first  of  the  two  points  now 

argued  must  be  answered  in  favour  of  the  relator,  the 

second  in  favour  of  the  defendant. 

The  rule  for  the  quo  warranto  was  granted  upon 

affidavits  specifying  grounds  which  were,  in  substance 

and  effect,  that  though  the  defendant  apparently  had  a 

majority  it  would  be  shewn,  on  a  scrutiny,  that  he  had 

not  a  real  majority,  and  the  relator  having  made  out  a 

(rr)  17  Q.  B,  772,  (h)  1  E.  #  B,  704. 
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prima  facie  case  on  the  affidavits  the  rule  was  made        1868. 
absolute ;  and  an  information  was  filed,  to  which  there     fipi^^  Qusbn 
was  a  plea;    and   to  that  plea  a  single  replication,     Tuowsll. 
yiz.,  that  the  burgesses  did  not  elect  the  defendant, 
on  which  issue  was  taken.     At  the  trial  the  contention 
was  that  the  relator  was  confined  to  the  objections 
specified  in  the  affidavits  in  support  of  the  rule  or  in 
the  rule  itself.    That  contention  rested  on  B.  G.  H. 
T.,  7  &  8  G»  4.,  and  it  is  necessary  to  see  what  its 
object  was.     A  statute  passed  after  the   Revolution, 
9  Ann.  c.  20.  s,  4.,  enacted  that  in  case  of  the  usurpa- 
tion of  a  corporate  office  the  Master  of  the  Crown  Office 
should,  toith  the  leave  of  the  Court,  exhibit  an  informa- 
tion in  the  nature   of   a  quo  warranto.    The  Court 
have  always  exercised  a   discretion  in   granting  this 
leave,  and  required  that  it  should  be  shewn  that  there 
was  something  wrong  in  the  defendant  exercising  the 
office,  that  the  objections  were  fit  and   proper  to  be 
made,  and  that  the  relator  himself  was  not  disqualified. 
But  when  the  Court,  being  satisfied  that  there  was  a 
good  objection,  in  the  exercise  of*  its  discretion  granted 
leave  upon  one  point,  the  relator  might  start  a  number 
of  other  objections  which  the  Court  never  intended  to 
be  raised,  and  on  which,  in  its  discretion,  it  would  not 
have  given  leave  to  file  the  information,  and,  the  Crown 
not  being  subject  to  the  rule  against  duplicity  in  plead- 
ing, there  were  rephcations  without  stint  traversing  all 
the  allegations  in   the  plea  and   raising  all  kinds  of 
objections,  to   the  great    expense   and   annoyance  of 
the  person  holding  the  office  in  question.     The  books 
swarm    with    instances   of   this   abuse;    and  Bex  v. 
McKay  {a)  is  an  instance  where  there  were   sixteen 

(a)  ^  B.^  C,  351. 
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1868.        general  replications  putting  in  issue  the  facts  stated 
The  QuKE»     ^  inducement  to  the  defendant's  traverse^  and  thirty 
rj,    ^'  special  replications  setting  up  various  customs  as  to  the 

,  election  or  appointment  of  bailiff  of  the  borough,  which 
office  the  defendant  was  alleged  to  have  usurped*  The 
object  of  the  Reg.  Gen.  was  to  provide  a  remedy  for 
this  abuse.  It  does  not  say  that  no  evidence  shall  be 
given  of  any  objection  not  specified  in  the  rule,  nor 
does  it  contain  any  regulation  as  to  evidence.  The 
effect  of  it  is  that,  if  without  the  leave  of  the  Court  or  a 
Judge  the  relator  raises  on  the  record  any  objections  to 
the  title  of  the  defendant  not  specified  in  the  rule,  the 
replications  will  be  struck  out  The  contention  for  the 
defendant  is,  that  the  effect  of  the  Reg.  Gen.  is  to  limit 
the  relator  to  particular  pieces  of  evidence ;  but  that 
would  be  equivalent  to  saying  that  when  a  single  issue 
is  raised  the  relator  shall  not  have  a  verdict,  though 
evidence  relevant  to  the  issue  was  tendered.  If  the 
rule  for  the  quo  warranto  is  so  vague  that  the  defendant 
may  be  prejudiced,  the  relator  should  be  required  to 
give  particulars  of  the  objections  and  be  confined  to 
those ;  and  by  parity  of  justice  and  reasoning  the 
defendant  also  should  give  particulars  if  he  intends  to 
meet  the  case  of  the  relator  by  new  objections.  I  have 
no  doubt  they  would  be  ordered,  and  my  impression  is 
*  that  there  are  cases  in  which  that  has  been  done. 

Secondly.  It  is  contended  that  a  certain  number  of 
voters  ought  to  have  been  refused,  though  their  names 
were  on  the  burgess  roll,  on  the  ground  that  they  re- 
mained there  either  because  no  person  objected  to  them, 
or  because,  being  objected  to,  the  mayor  and  assessors 
decided  wrongly  against  the  objection.  Without  in- 
quiring into  previous  decisions,  which  are  not  quite 
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consistent^  the  scheme  of  stat.  5  &  6  If^.  4.  c.  7&  is^        1868. 
that  the  burgess  roll  shall  be  conclusive,  so  that  no    The  Qvem 
person  off  it  shall  vote,  and  the  vote  of  any  person  on  it      xoowbll* 
shall  not  be  questioned.     Sect.  9  having  defined  the 
qualification  of  persons  entitled  to  be  enrolled  as  bur- 
gesses, sect.  15  enacts  that  the  burgess  list  shall  be 
made  out  by  the  overseers  and  published,  and  as  they 
may  make  mistakes  provision  is  made  by  sect.  17  that 
every  person  omitted  may  claim  to  have  his  name  in- 
serted, and  give  notice  thereof,  and  every  person  inserted 
may  object  to  any  other  person  inserted  as  not  entitled, 
and  give  notice  of  objection.    A  list  of  the  claims  and 
objections  is  to  be  made  out  and  published;  and  by 
sect.  18  the  mayor  and  assessors,  on  due  proof  of  the 
claim,  shall  insert  the  name  of  the  claimant,  and  retain 
the  names  of  all  persons  to  \irhom  no  objection  shall 
have  been  made  and  the  names  of  every  person  against 
whom  an  objection  made  is  not  supported,  and  strike 
out  the  names  of  all  persons  who,  being  objected  to,  do 
not  duly  prove  their  qualification.    And  by  sect.  19  the 
mayor  and  assessors  shall,  in  open  Court,  determine  upon 
the  validity  of  the  claims  and  objections  and  sign  the 
lists.  By  sect.  22  the  lists  so  revised  and  signed  are  to  be 
copied  in  a  book,  and  that  book  is  to  be  ''  the  burgess 
roll  of  the  burgesses  of  such  borough  entitled  to  vote.'' 
Therefore  the  Act  carefully  provides  opportunities  for 
correcting  mistakes  in  the  lists,  and  that  the  burgess  roll 
thus  made  out  shall  contain  the  names  of  all  persons 
entitled  to  vote,  and  that  it  shall  not  afterwards  be 
questioned.     Sect.  9,  which  enacts  that  every  person 
with  certain  qualifications  shall,  '^if  duly  enrolled,''  be 
a  burgess,  rather  weakens  the  effect  of  sect.  22.     But 
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1868.        reading  that  section  in  combination   with  the  other 
The  Queen     enactments,  and  considering  the  object  of  having  the 
TuGWBu.     burgess  roll  as  the  register  of  voters  without  farther 
trouble  or  expense,  I  am  of  opinion  that  it  is  con- 
clusive. 

The  only  authority  against  this  is  what  was  said  inci* 
dentally  by  Lord  Denman  in  Reg,  v.  Quayle  (a).  But 
the  greater  reasons  against  opening  the  burgess  roll  and 
the  silence  of  stat.  6  &  ,6  W,  ^.  c,  76.  prevail  in  favour 
of  the  construction  that  it  shall  not  be  opened. 

Mellor  J.  I  agree  in  the  construction  of  R.  G. 
H.  T.,  7  &  8  G.  4.y  and  in  its  application  to  the  present 
case. 

On  the  second  point.  All  the  reasons  are  in  favour 
of  the  burgess  roll  being  conclusive  as  to  the  right  to 
vote.  Complete  provision  is  made  by  stat.  5  &  6  fFI  4. 
c.  76.  for  determining  the  validity  of  all  claims  and 
objections,  and  ensuring  that  the  roll  as  revised  shall 
truly  represent  all  the  persons  qualified  and  entitled  to 
vote.  The  words  of  sect.  22,  '^  every  such  book  in  which 
the  said  burgess  lists  shall  have  been  copied  shall  be  the 
burgess  roll  of  the  burgesses  of  such  borough  entitled 
to  vote/'  are  strong  to  shew  that  when  once  made  it  is 
conclusive.  Although  there  is  a  change  of  phrase  in 
the  9th  section  the  reasonable  interpretation  of  the  sec- 
tions from  the  15th  to  the  22nd  is  that  an  easy  remedy 
is  given  by  which  the  lists  shall  be  purged  and  made 
correct.  The  principle  on  which  in  the  cases  cited  the 
title  of  electors  was  allowed  to  be  questioned  on  quo 
warranto  is  that  there  was  then  no  other  mode  in  which 

(a)  11  ^.^JF.  508.  611. 
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that  could  be  done.     Now  there  is,  andjtherefore  the        iges. 
construction  we  put  on  sect.  22  is  in  analogy  with  the    -pj,^  Qub«h 

Hannen  J.    I  do  not  think  that  R.  G.  H.  T.,  7  &  8 
Cr.  4.,  is  applicable  to  the   present  case.      The  ob- 
jections specified  in  this  rule  are  [his  Lordship  read 
them].    The  construction  contended  for  by  Mr.  Field 
is  that  the  particular  cases  meant  to  be  brought  for- 
ward in  support  of  the  rule  should  be  stated.     But  it 
was  only  intended  that  the  classes  of  objection  should 
be  stated,  and^  if  the  statement  was  calculated  to  mis- 
lead,  that  objection  should  be  taken  at  once  in  order 
that  the  rule  might  be  framed  in  a  more  particular  form. 
If  that  is  not  required  all  the  evidence  in  support  of  the 
terms  of  the  rule  nisi  may  be  given  at  the  trial,  other- 
wise it  would  be  open  to  one  side  to  raise  any  number 
of  objections  and  impossible  on  the  other  side  to  go  into 
any  objections  not  specified  in  the  affidavits.     Reg,  y. 
Thwaites  (a)  is  not  inconsistent  with  this  view.     The 
rule  in  tiiat  case  was  discharged  on  the  ground  that  the 
affidavits  answered  the  objection  to  the  rule,  and  then 
nothing  more  remained ;  but  if  they  had  not  been  an 
answer,  and  the  quo  warranto  had  issued,  there  is  nothing 
to  shew  that  the  relator  would  not  have  been  allowed  to 
adduce  additional  evidence  in  support  of  his  objec- 
tions. 

On  the  second  point  the  whole  purview  of  the  sections 
of  stat.  5  &  6  fF.  4.  c.  76.,  which  contain  elaborate  provi- 
sions for  ascertaining  the  validity  of  claims  and  objections 
aad  inserting  and  expunging  names,  is  to  make  what 

(a)  IK^B.  704. 
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1868.       is  done  for  forming  the  burgess  roll  conclusive   and 
The  QuEiH     ^0^  subject  to  be  afterwards  questioned. 
TuowBLL  ^*  ^^  ordered  that  the  rule  stand  over  till  the  next 

Term  in  order  that  the  effect  of  this  decision 
might  be  inquired  into. 

The  result  of  the  inquiry  was  that  it  was  necessary 
to  bring  before  the  Court  various  objections  to  the 
voting  papers.  One  class  was  that  in  nine  of  the  voting 
papers  for  the  relator  his  name  and  residence  only  were 
given;  he  was  a  Doctor  of  Medicine,  but  was  not  de- 
scribed as  such  or  of  any  other  calling.  There  was  no 
other  candidate  of  that  name. 

Stat  5  &  6  fF.  4.  c.  76.  s.  82.  enacts  that  every  elec- 
tion of  councillors  shall  be  conducted  in  manner  follow- 
ing, '^  that  is  to  say,  every  burgess  entitled  to  vote  in  the 
election  of  councillors  may  vote  for  any  number  of  per- 
sons not  exceeding  the  number  of  councillors  then  to  be 
chosen,  by  delivering  to  the  mayor  and  assessors  or  other 
presiding  officer  as  hereinafter  mentioned  a  voting  paper, 
containing  the  Christian  names  and  surnames  of  the 
persons  for  whom  he  votes,  with  their  respective  places 
of  abode  and  descriptions,  such  paper  being  previously 
signed  with  the  name  of  the  burgess  voting,  and  with 
the  name  of  the  street,  lane,  or  other  place  in  which 
the  property  for  which  he  appears  to  be  rated  on  the 
burgess  roll  is  situated.'^ 

The  interpretation  clause,  sect  142,  enacts  '^that  no 
misnomer  or  inaccurate  description  of  any  person,  body 
corporate,  or  place  named  in  any  Schedule  to  this  Act 
annexed,  or  in  any  roll,  list,  notice,  or  voting  paper  re- 
quired  by  this  Act,  shall  hinder  the  full  operation  of  this 
Act  with  respect  to  such  person,   body  corporate,  or 
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/^«  provided  that  the  description  of  such  person^  1868. 

^  corporate^  or  place  be  such  as  to  be  commonly  The  Quxsn 

^^^rstood.''  r^7' 


TVOWVLL. 


^^t  10.  Overend  and  Shepherd^  for  the  relator. — 
Mi^.  The  relator  was  sufficiently  described  in  the  voting 
papers.  The  question  is  whether  sufficient  information 
was  giyen ;  Beg.  v.  Coward  (a)^  Reg.  v.  Hammond  [b\ 
Seg,  V.  Avery  (c).  Beg.  v.  Gregory  (rf),  Beg.  v.  Thwaites  {e), 
Reg,  V.  Spratley  {/),  Beg.  v.  Bradley  (g).  At  any  rate 
the  description  was  one  which  was  commonly  understood 
and  therefore  is  cured  by  sect.  142. 

FieU  and  A.  W.  Simpson,  in  support  of  the  rule. — 
Theyotes  were  insufficient,  as  there  was  no  "  description'' 
of  the  person  in  the  voting  papers.     [Lush  J.     Suppose 
''sii^eon^'  was  written  after  the  name.     Cockbum  C.  J. 
Or  **  medical  practitioner^'  or  *'  chemist."  If  •'  perfumer'* 
was  written  when  the  person  was  a  "  butcher"  it  would 
not  be  sufficient.    But  sect.  142  says  no  inaccurate 
description  of  any  person  shall  hinder  the  full  operation 
of  the  Act  with  respect  to  such  person  "  provided  that  the 
description  be  such  as  to  be  commonly  understood." 
Suppose  a  person  well  known  from  his  rank  or  the  office 
he  fills,  if  there  is  equal  certainty  as  to  the  person  voted 
for,  whether  the  occupation  is  added  or  not,  it  seems 
strange  to  say  that  either  way  should  not  be  sufficient. 
Lush  J.    What  is  generaUy  understood,  when  no  occu- 
pation is  stated,  or  the  addition  of  Esquire  is  given?] 

(a)  16  Q.  B,  819.  (*)  17  Q.  B.  772. 

(e)  18  Q.  B,  576.  (d)  I  R  f  B.  600. 

(e)  1  E.^B.  704.  ( /)  6  ^.  #  5. 363. 

(^)  3  E.  4'  E.  634. 
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1868.  The  Legislature  has  guarded  the  voter  from  being  mis- 
The  QuBBK  understood,  and  requires  that  the  matter  shall  be  put 
TuovBLu  ^yo'id  doubt.  Also  there  is  a  difference  between  an 
inaccurate  description  of  an  existing  thing  and  no 
description  at  all.  [Lush  J.  Suppose  in  the  column 
headed  "  Occupation^'  the  voter  writes  "  none/'  would  not 
that  be  an  inaccurate  description  of  a  person  who  has 
one?  The  word  '^  description''  in  sect.  32  may  be  used 
in  a  different  sense  from  the  same  word  in  sect  142 ;  in 
the  latter  it  is  used  in  a  compendious  sense  including 
everything  which  goes  to  make  up  the  description  of  the 
person  voted  for.]  In  Beff.  v.  Coward  (a)  it  was  held 
that  sect.  142  applies  only  where  there  is  an  inaccurate 
description  of  a  right  place,  not  where  there  is  an  accu- 
rate description  of  a  wrong  place;  per  Patteson  J., 
p.  829  (&).  [They  also  cited  Reg  v.  Hammond  (c).] 
Stat.  22  Vict,  c.  35.  s.  6.  provides  that  the  nomination 
paper  shall  state  the  Christian  and  surnames  of  the  persons 
nominated,  ^'with  their  respective  places  of  abode  and 
descriptions ;"  and  sect.  7  provides  that  it  may  be  in  the 
Form  in  Schedule  A«,  which  gives  a  separate  column 
headed  ^^  Description  of  person  nominated*" 

CocKBURN  C.  J.  I  have  reluctantly  come  to  the  con- 
clusion that  these  nine  votes  must  be  struck  off  the 
number  given  for  the  relator,  though  there  cannot  be 
the  slightest  doubt  that  everybody  understood  which 
candidate  was  voted  for.  Stat.  5  &  6  ^.  4.  c.  76.  s.  82. 
enacts  that  the  voting  papers  shall  contain,  among  other 
things,  a  description  of  the  candidate ;  and  in  the  voting 
papers  before  us  there  is  an  entire  omission  of  such  de- 

(a)  16  Q.  B.  819. 

(6)  Seo  Melbourne,  appt.,  Greenfield^  reept.,  7  0.  B.  N.  S,  1. 

(c)  17  Q.  B,  772. 
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tion.  Sect.  142  contains  an  enactment  that  no  inaccurate        18G8. 
description  of  any  person  named  in  any  voting  paper    The  Queen 
shall  hinder  the  full  operation  of  the  Act,  provided  the      tuowell. 
description  be  such  as  to  be  commonly  undeivtood.    If 
the  voting  paper  had  said  that  the  person  voted  for  had 
no  occupation  it  might  be  sufficient     But  the  enactment 
is  not  large  enough  to  embrace  a  total  omission.    The 
same  question  would  arise  with  reference  to  the  nomi- 
nation  papers  under  stat.  22   Vict.  c.  35.  s.  6.     In 
that  case   it  might  be  of  vast  importance    to  state 
clearly  for  whom  the  electors  were  called  upon  to  vote, 
and  the  same  strictness  must  be  required  in  the  voting 
papers  (a). 

Lush  J.  It  is  an  admitted  fact  that  the  description 
given  in  these  voting  papers  is  in  its  entirety  such  that 
there  could  be  no  doubt  as  to  the  person  voted  for. 
The  question  is,  whether  the  enactment  in  sect.  142  cures 
the  alleged  defect.  I  am  disposed  to  take  the  word 
"  description'^  in  the  proviso  in  sect.  142  in  a  larger 
sense,  and  to  hold  that  an  omission  to  state  the  occu- 
pation of  the  person  constitutes  an  inaccurate  descrip- 
tion if  together  with  his  residence  it  is  sufficiently 
accurate  for  the  purpose  of  ascertaining  the  person  voted 
for.  But  I  have  not  so  strong  an  opinion  as  to  induce 
me  to  dissent  from  the  judgment  of  the  Court 

Hannen  J.  I  also  have  been  reluctant  to  come  to 
the  condusion  that  these  votes  must  be  disallowed,  and 
have  struggled  hard  against  it.    But  the  same  question 

(a)  By  Beet  16  of  stat  22  Vict.  e.  35.  tlie  statute  is  to  be  constraed 
as  if  its  proTiaioDS  formed  part  of  stat  5  &  6  ^.  4.  0.  76. 

VOL.  IX.  2  n  B.  &  s. 
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1868.  might  arise  on  the  nomination  papers  under  stat. 
The  QuBBf  22  Vict  e,  85.  *.  6. ;  and  if  a  nomination  paper  omitted 
TuowBLL.  *^®  description  of  the  occupation  of  the  person  nomi- 
nated I  cannot  think  it  would  be  sufficient.  On  that 
ground,  and  in  order  that  we  may  lay  down  a  definite 
and  simple  rule  on  this  matter,  I  hold  that  these  Toting 
papers  are  bad. 

On  the  part  of  the  relator  objection  was  then  made 
to  the  vote  of  John  Inship,  on  the  ground  that  he 
occupied  premises  in  the  north  and  south  wards,  and 
was  on  the  roll  for  both.  At  the  election  he  Toted 
in  the  south  ward  for  the  defendant,  not  haying  pre* 
viously  voted  in  the  north  ward.  It  was  objected  that, 
according  to  sect.  44  of  stat.  5  &  6  fP.  4.  e.  76*9  he 
ought  to  have  been  enrolled  for  one  ward  only. 

Stat  &  &i6  fV.4.  e.  76.  s.  4As.  enacts,  *'  that  every  bur- 
gess of  any  borough  shall  be  entitled  to  vote  in  the 
election  of  the  councillors  and  assessors  to  be  chosen 
within  that  ward  in  which  the  property  of  such  burgess 
for  which  he  appears  to  be  rated  on  the  bui^ess  roll 
for  the  time  being  of  such  borough  shall  appear  to  be 
situated,  and  not  otherwise ;  and  if  any  burgess  shall  be 
rated  in  respect  of  distinct  premises  in  two  or  more 
wards,  then  he  shall  be  entitled  to  be  enrolled  and  to 
vote  in  such  oue  of  the  said  wards  as  he  shall  select, 
but  not  in  more  than  one.* 

Overend  {Shepherd  with  him)  then  contended  that  the 
burgess  was  not  entitled  to  be  enrolled  for  both  wards, 
and  therefore  his  vote  was  bad;  stat.  5  &  6  ^.  4.  r.  76. 
s.  44.    At  the  revision  of  the  lists  Inship  ought  not  to 
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hare  been  retained  in  more  than  one  ward;  and  he        1868. 
should  then  have  selected  the  ward  in  which  he  would    The  Qukik 
be  enrolled  on  the  burgess  roll ;  Reg.  v.  The  Mayor  of     Tugwill. 
Cambridge  (a),  Reg.  v.  Morton  {b\  in  which  latter  case 
it  was  admitted  that  a  person  could  not  vote  for  a  ward 
after  having  selected  another  ward  to  vote  in  on  a  former 
dection.     [LtLsh  J.     He  has  a  double  qualification,  and 
it  would  be  veiy  hard  that  he  should  lose  both  and  be 
disfiranchised  because  he  was  enrolled  in  two  wards. 
He  holds  a  good  vote  in  either  ward ;   it  is  not  im- 
perative on  him  to  make  his  election  in  which  ward 
he  will  Yote  until  the  election.] 

•fwW  [A,  W.  Simpson  with  him),  contra,  were  not 
oJIed  upon. 

^e  Court  (CocKBURN  C.  J.,  Lush  and  Hannen  JJ.) 
having  decided  this  objection  against  the  relator,  he  was 
placed  in  a  minority,  and  no  other  point  was  argued. 

Rule  discharged  (c). 

(*»)  1  £  #  E.  210.  (ft)  4  C.  A  146. 

(c)  See  the  next  case. 
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[Tuesday  f 
May  11th.] 

Municipal 
Corporation, 
Election  of 
councillor. 
Voting  paper. 
Misnomer, 
5&6r.4. 
c,  76.  M.  32. 
142. 


The  Queen  against  Plenty  (a). 

At  an  election  of  councillors  under  stat.  5  &  6  ^.  4.  e.  76.  «.  32. 
TOting^  papers  designated  the  person  Toted  for  by  the  initial  of  his 
Christian  name.    Held  misnomers,  and  therefore  cured  by  sect  142. 

JNFORMATION  in  the  nature  of  a  writ  of  quo  war- 
ranto to  try  the  validity  of  the  election  of  the 
defendant  as  councillor  of  the  borough  of  Newbury^  in 
the  county  of  Berks^  as  against  William  Penjord^  at  the 
election  of  councillors  of  that  borough^  held  on  the 
1st  November,  1867- 

Plea^  that  the  burgesses  of  the  borough  elected  and 
chose  the  defendant  to  be  a  councillor,  and  that  he  was 
duly  elected  a  councillor  and  was  a  councillor  of  the 
borough. 

Replication  traversing  these  allegations. 

Issue. 

By  order  of  a  Judge  a  case  was  stated  for  the  opinion 
of  this  Court. 

Newbury  is  a  borough  mentioned  in  stat.  5  &  6  FF.  4. 
c.  76.  Schedule  A.  Section  2.  The  Corporation  consists 
of  a  mayor,  four  aldermen  and  twelve  councillors. 

On  the  1st  November,  1867,  an  election  of  four  coun- 
cillors to  supply  the  places  of  the  like  number  who 
then  went  out  of  office  was  duly  held  according  to  the 
provisions  of  that  Act  and  of  The  Municipal  Corpora- 
tion Act^  1859^  22  Vict,  c.  35.^  before  the  mayor  and 
assessors  of  the  borough,  at  which  election  the  defend- 


(fl)  See  the  preceding  case. 
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ant  and  fV.  Penfard,  and  three  other  persons,  being      [1869.] 
duly  qualified,  were  nominated.  The  Qvbsh 

The  town  clerk  duly  caused  the  Christian  names  and  ^j^^^tu, 
surnames  of  the  defendant  and  fV.  Penfard  and  the 
other  persons  nominated,  with  the  statement  of  their 
respective  places  of  abode  and  descriptions,  and  with  the 
names  of  the  parties  nominating  them  respectively,  to 
be  printed  and  placed  on  the  door  of  the  Town  Hall  and 
in  some  other  conspicuous  parts  of  the  borough  as 
required  by  the  6th  section  of  The  Municipal  Corpora- 
tion Act,  1859. 

No  person  bearing  the  surname  of  the  defendant  or 

Penfard  was  nominated  other  than  the  defendant  and 

WUUam  Penfard,  and  at  the  time  of  the  election  the 

defendant  and  JVtlUam  Penfard  were  the  only  persons 

bearing  the  surnames  of  Plenty  and  Penfard  respectively 

who  were  duly  enrolled  burgesses  of  the  borough  or 

qualified  under  the  provisions  of  stat.  5  &  6  W.  4e.  c.  76. 

At  the  conclusion  of  the  election  the  mayor  and 

assessors  declared  the  other  three  candidates  and  the 

defendant  to  be  the  four  elected  as  councillors,  the 

defendant  having  a  majority  of  one  above  William  Pen' 

ford.    The  defendant  accepted  and  used  and  exercised 

the  office  of  councillor.     Among  the  persons  who  voted 

at  the  election  and   delivered  voting  papers  for  the 

defendant  were  two  who  were  not  on  the  burgess  roll 

nor  entitled  to  vote  at  the  election,  and,  if  their  votes 

were  deducted  from  the  total  number  of  voting  papers 

delivered  in  favour  of  the  defendant,  William  Penfard 

had  a  majority  of  one  as  against  the  defendant,  each 

of  the  other  three  candidates  being  admitted  to  be  duly 

elected,  subject  to  the  following  question  as  to  the  form 

of  the  voting  papers. 
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[1869.]  At  the  election  thirty-five  of  the  burgesses  who  were 

The  QuEEH  entitled  to  vote,  and  voted,  delivered  to  the  mayor  and 
Fluttt.  assessors  voting  papers  containing  the  full  surname  but 
only  the  initial  letter  of  the  Christian  name  of  WUUam 
Penfordf  for  whom  they  voted,  and  delivered  no  other 
voting  paper ;  and  eighteen  of  the  burgesses  who  were 
entitled  to  vote,  and  voted,  delivered  to  the  mayor  and 
assessors  voting  papers  containing  the  full  surname  but 
only  the  initials  of  the  Christian  names  of  the  defendant 
for  whom  they  voted  and  delivered  no  other  voting 
paper. 

If  the  thirty-five  and  eighteen  voting  papers  were  not 
invalid  by  reason  of  their  being  only  initialed,  but  are 
to  be  counted  as  good  votes,  William  Penford  had  a 
majority  of  votes  at  the  election  over  the  defendant  and 
was  entitled  to  be  elected  a  councillor  of  the  borough 
instead  of  the  defendant.  If  on  the  other  hand  the 
voting  papers  were  invalid,  and  were  not  to  be  counted 
as  good  votes,  then  the  defendant  had  a  majority  of 
votes  and  was  duly  elected. 

The  question  for  the  opinion  of  this  Court  was, 
whether  the  voting  papers  were  invalid  by  reason  of 
such  initials. 

Stat.  5  &  6  »^.  4.  c.  76.  s.  82.  enacts  that  "  every  bur- 
gess entitled  to  vote  in  the  election  of  councillors  may 
vote  for  any  number  of  persons  not  exceeding  the  number 
of  coanciUors  then  to  be  chosen,  by  delivering  to  the 
mayor  and  assessors  or  other  presiding  officer  as  herein- 
after mentioned  a  voting  paper,  containing  the  Christian 
names  and  surnames  of  the  persons  for  whom  he  votes, 
with  their  respective  places  of  abode  and  descriptions, 
such  paper  being  previously  signed  with  the  name  of  the 
burgess  voting,  and  with  the  name  of  the  street,  lane,  or 
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other  place  in  which  the  property  for  which  he  appears      [1869.] 
to  be  rated  on  the  burgesa  roll  is  situated/'  The  Qubkh 

Sect.  142  enacts  ''that  no  misnomer  or  inaccurate  pi.^tt. 
description  of  any  person,  body  corporate,  or  place 
named  in  any  Schedule  to  this  Act  annexedi  or  in  any 
roily  list,  notice  or  voting  paper  required  by  this  Act, 
shall  hinder  the  full  operation  of  this  Act  with  respect 
to  such  person,  body  corporate,  or  place,  provided  that 
the  description  of  such  person,  body  corporate,  or  place 
be  such  as  to  be  commonly  understood.'^ 

The  case  was  argued  in  this  Term,  April  28,  before 
Lush,  Hannen  and  Hates  JJ. 

A*  Rogers  {BayKs  with  him),  for  the  relator,  referred 
to  stats.  5k6  fF.4.c.  76.  ss.  82.  142.,  22  Vict  c.  85. 
«.  6.,  Bey.  v.  TTie  Mayor  of  Hartlepool  (a),  per  Erie  J., 
cited  in  Beg,  v.  Avery  (i),  Bey,  v.  TAwaites  (c).  Here 
could  be  no  mistake  as  to  the  person  voted  for. 

Gray,  contra.— Stat.  5  &  6  fF.4.c.  76.  $.  82.  makes 
a  distinction  between  the  eiynature  of  the  burgess  voting 
and  the  name  of  the  person  for  whom  he  votes.  The 
voting  paper  is  to  be  '*  signed  with  the  name  of  the 
burgess  voting;''  and  accordingly  in  Beg.  v.  Avery  {b) 
it  was  held  no  valid  objection  that  the  Christian  name 
of  the  voter  was  denoted  only  by  an  initial,  there  being 
enough  to  shew  what  the  real  name  was.  But  the 
TOting  paper  is  to  contain  ''the  Christian  names  and 
surnames  of  the  persons  for  whom  he  votes."  The 
Judges  who  in  Beg.  v.  Bradley  {d)  held  that  the  con- 
tractions fVm.  and  Willm.  might  be  used  in  a  voting 

(a)  2  X.  3f.  #  P.  666.  {b)  18  Q,  B,  57a  685. 

(r)  1  Jgr.  i'  B.  704.  {d)  3KfE.  634. 
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[18G9.]      paper  as  equivalent  to  JVilliam,  assumed  that  an  initial 
The  QuKEH    would  not  be  a  compliance  with  the  statute ;  and  Hill  J. 
Plbxtt.      expressly  said^  p.  640^  *^  Although  an  initial  cannot  be 
regarded  as  a  Christian  name,  a  well  known  contrac- 
tion of  a  name,  which  cannot  be  misunderstood,  may  be 
so  regarded,  and  is  tantamount  to  the  name  in  full/' 
[Lush  J.    The  question  is  as  to  the  intention  of  the 
voter :  here  he  never  intended  to  represent  any  but  the 
real  name.     Hannen  J.    Suppose  the  abbreviation  were 
j£^.,  which  represents  JSlrfioan/ as  well  as  flimiifu/.  Lush  J. 
If  the  abbreviation  was  wronff  it  would  be  cured  by  the 
interpretation  clause;  it  is  strange  that  it  should  not 
be  cured  if  it  is  ambiguous.     Suppose  the  person  voted 
for  has  two  Christian  names  and  the  voter  inserts  one 
only  in  the  voting  paper  ?]     That  would  not  require  to 
be  cured.  [^Hayes  J.  Here  is  not  a  total  want  of  a  Chris- 
tian name.     The  voter  by  writing  ff^.  began  to  give  the 
right  Christian  name  but  stopped  short  of  doing  so. 
Lush  J.  The  voter  may  not  know  what  the  full  Christian 
name  of  the  person  he  votes  for  is;  that  person  may  have 
always  signed  his  Christian  name  by  the  initial  letter.] 
In  order  to  comply  with  the  statute  the  voter  must 
inquire    what   Christian   name  the   initial  represents. 
If  it  was  found  as  a  fact  that  he  supposed  fFm.  was 
the  full  Christian  name  it  would  be   cured  by  sect. 
142 ;  but  here  the  voter  makes  a  mistake  in  law,  and 
that  is  not  cured.     [He  cited  Eidsforth,  appt.,  Farrer, 
respt.  (a),  per  Maule  J.,  Melbourne,  appt.,  GrtenfieU^ 
respt  (6),  Reg.  v.  Coward  (c),  per  Erie  J.    [^Hayes  J. 
Suppose  a  defendant  before  stat  8  &  4  fT.  4.  c.  42. 
s,  \\,  sued  by  the  Christian  name  of  fV.^  he  might 

[a)  4  e.  B,  9.  918.  {h)  7  C.  B.  N.  6. 1. 

(c)  18  Q,  B.  819.  830. 
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have  pleaded  in  abatement  on  the  ground  of  misnomer.]       [1869.] 
The  initial  of  the  Christian  name  is  technically  a  mis-    xhe  Qnisx 
nomer;  but  not  within  the  meaning  of  sect  142  of  stat.  ^- 

5  &  6  fT.  4.  c.  76.  In  cases  not  provided  for  by  stat. 
3  &  4  ^.  4.  e.  40.  88.  11.  12.  a  single  letter  represent- 
mg  the  Christian  name  has  been  held  sufficient,  on  the 
assumption  that  it  might  be  the  Christian  name  used 
by  (he  person  (a).  IHannen  J.  The  holding  a  single 
letter  sufficient  was  a  great  straining  of  words,  because 
nobody  supposed  it  was  the  actual  Christian  name. 

A  Roger8f  in  reply. — If  this  is  not  a  misnomer  it  is 
something  less — merely  a  misstatement,  and  therefore 
cannot  vitiate  the  voting  paper.    All  the  cases  cited 
were  decided  before  stat.  22  FtW.  c.  85.,  which  requires 
that  at  the  election  of  councillors  there  snail  be  nomi- 
nation papers  which  shall  state  '^the  Christian  names 
and  surnames  of  the  persons  nominated,  with  their 
respective  places  of  abode  and  descriptions  f'  no  bur- 
gesses so  nominated  can  be  voted  for  except  those. 
[Lu8h  J.    The  same  question  might  arise  as  to  a  nomi- 
nation paper.     Suppose  the  initial  only  of  the  Christian 
name  was  given,  would  it  be  good?]    Yes,  provided 
there  was  no  other  candidate  of  the  same   surname. 
\Ijiuh  J.   Suppose  two  candidates  whose  surnames  were 
the  same,  and  Christian  names  had  the  same  initial, 
how  would  it  be  "  commonly  understood''  which  of  the 
bvgesses  nominated  was  voted  for  ?     Hannen  J.  The 
place  of  abode  or  occupation  might  distinguish  them.] 

W  See  Na8h  v.  Caldgr,  5  C.  B.  177,  178,  per  Maule  J.  Lomax  v. 
^««<^,  6  C.  B.  bll,  Kinneraley  v.  Knott,  7  C.  B.  980.  Reg,  v.  Daie, 
17^.^.64.66. 
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[1869.]  The  Legislature  has  provided  for  as  great  accuracy  as  is 
The  QuBxii  practicable.  In  Reg.  v.  Avery  (a)  Lord  Campbell  said, 
Flkhty.  P-  ^'^^>  "You  are  not  driven  to  contend  that  the  sur- 
name alone  would  be  sufficient.  It  may  be  said  that 
the  initials  are  a  short  way  of  stating  the  Christian 
name."  And  p.  585, ''  It  is  admitted  that  a  contraction 
of  the  name  would  be  sufficient ;  what  is  an  initial  but 
a  contraction,  though  less  distinct  than  other  contrac- 
tions sometimes  are?"  And  Erie  J.  said,  p.  586|  ''It 
is  a  proper  general  rule,  in  considering  the  exercise  of 
rights  under  this  statute,  to  inquire  whether,  according 
to  common  understanding,  the  party  has  expressed  an 
intention  to  exercise  them.'' 

Cur*  ado.  vuk. 

Hannen  Ji  now  delivered  the  judgment  of  the  Court 
The  question  in  this  case  is,  whether  fVilliam  Penford 
was  in  November,  1867,  duly  elected  a  councillor  for  the 
borough  of  Newbury.  It  appears  from  the  case  that  he 
was  so  elected  if  he  was  entitled  to  count  as  valid  certain 
voting  papers  in  which  he  was  designated  by  the  initial 
of  his  Christian  name,  thus,  fV.  Penford,  instead  of  by 
his  Christian  name  and  surname  in  fulL 

By  the  32nd  section  of  The  Municipal  Corporations 
Act,  5  &  6  fT.  4  c.  76.,  it  is  enacted,  that  every  burgess 
entitled  to  vote  in  the  election  of  councillors  may  vote 
by  delivering  a  voting  paper  "  containing  the  Christian 
names  and  surnames  of  the  persons  for  whom  he  votes, 
with  their  respective  places  of  abode  and  descriptions/' 
The  interpretation  clause,  sect.  142,  enacts  ''that  no 
misnomer  or  inaccurate  description  of  any  person,  body 

(a)  18  Q,  B,  676. 
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corporate^  or  place"  named  in  any  voting  paper  required       [1869.] 
by  this  Act,  shall  hinder  the  full  operation  of  this  Act^    The  Qubsh 
^provided  that  the  description  of  such  person,  body      Plsrtt. 
corporate,  or  place  be  such  as  to  be  commonly  nnder- 
Btood."' 

We  are  of  opinion  that  the  voting  papers  in  question 
were  valid  on  the  ground  that  the  designation  of  the 
person  voted  for  by  the  initial  of  his  Christian  name  is 
a  "  misnomer/'  and  is  therefore  cured  by  the  interpreta- 
tion clause. 

It  was  contended  for  the  defendant  that  where  the 
initial  only  is  used  there  is  a  total  omission  of  the  name, 
which  is  not  cured  by  the  interpretation  clause  j  and  in 
support  of  this  contention  the  case  otReg.  v.  Bradley  (a) 
was  referred  to,  where  Hill  J.  ^ys,  p.  640,  that  '^  an 
initial  cannot  be  regarded  as  a  Christian  name/'  The 
question  for  consideration  there  was,  whether  the 
abbreviation  Wm.  or  fVillm.  for  William  vitiated  the 
vote,  and  the  Court  held  that  it  did  not;  the  dictum 
referred  to  was  therefore  not  necessary  for  the  decision 
of  the  case. 

The  initial  W.  is  certainly  intended  as  an  abbreviation 
of  some  name  or  other;  its  defect  is  that  it  may  be 
taken  to  be  an  abbreviation  of  any  one  of  the  other 
names  beginning  with  it,  such  as  Walter  instead  of  the 
right  one  WUliam,  but  if  any  one  or  even  all  of  the 
wrong  names  which  it  might  be  mistaken  for  were 
written  in  full  this  would  certainly  be  cured :  this  being 
80,  it  is  impossible  to  suppose  that  the  Legislature  did 
not  intend  to  include  under  the  term  **  misnomer'^  an 
abbreviation  which  could  be,  and  in  this  case  un- 
doubtedly was,  understood  to  indicate  the  correct  name. 

(a)  ^Kj^KGQi. 
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[1869.]  We  are  of  opinion  that  the  word  "  miBnomer/'  which 
The  Queen  means  a  naming  amiss^  is  wide  enough  to  cover  the 
faulty  indication  of  a  Christian  name  by  means  of 
the  initial.  See  Bac.  Abr.  tit.  Misnomer  and  Addi- 
tion, (F.) 

This  construction  has  already  been  put  upon  the  word 
''  misnomer''  in  another  statute.  By  stat.  8  &  4  ^.  4 
c.  42.  s.  11.  it  is  enacted^  that  no  plea  in  abatement  for 
a  misnomer  shall  be  allowed  in  a  personal  action,  hut 
that  in  all  cases  in  which  a  misnomer  would  but  for 
that  Act  have  been  by  law  pleadable  in  abatement  the 
defendant  shall  be  at  liberty  to  cause  the  declaration 
to  be  amended  upon  summons.  In  the  case  of  Rust  v. 
Kennedy  (a)  it  was  sought  to  set  aside  the  writ  and 
declaration  for  irregularity,  on  the  ground  that  the  de- 
fendant was  described  by  his  initials  only,  the  action  not 
being  on  a  bill  of  exchange  or  other  written  instrument. 
It  was  there  contended,  as  here»  that  it  was  not  a  mere 
case  of  misnomer,  because  the  initials  were  no  name  at 
all ;  but  Parke  B.  pointed  out  that  before  stat  8  &  4 
W,  4.  c.  42.  this  was  an  objection  which  was  pleadable  in 
abatement  as  a  misnomer,  and  that  since  that  Act  the 
only  remedy  was  by  summons,  and  that  this  case  was 
within  the  statute. 

Our  judgment  will  therefore  be  for  the  relator. 

Judgment  for  the  Crown. 

(a)  AM,fW,58&. 
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1868. 


Ex  parte  Beal,  in  re  Beal.  appellant.  Graves,  Thursday, 

-       ^  April  ^id. 

respondent. 


Copyriffht, 

In  grocoedings  taken  under  aUt  25  &  26  Viet,  c,  68,  held :  i^d^^^^F^i 

I-  The  object  of  the  statute  is  that  enoueh  be  stated  in  the  register  c.S.ss  4  6  * 

«  copyright  to  identify  the  picture,  &c.,  and  whether  the  description  of  j)f.8^ription  of 

the  Bubject-matter  is  sufficient  for  this  purpose  is  a  question  of  fact  for  g^hiect 

w«  tribunal.  c         f 

2.  It  in  no  defence  under  this  Act  that  the  copy  was  made  or  sold,  &c.  j\^Hy 
^d^r  a  honA  fide  belief  that  the  consent  of  the  proprietor  had  been  ^' 

obtiuned,  though  it  is  ground  for  the  infliction  ox  a  merely  nominal 

^*  It  is  immaterial  whether  the  copy  of  a  paintine,  drawing,  or  photo- 
^phf  as  the  case  may  be,  is  made  by  means  of  a  paintmg;  or  of  a 
^wwing^  or  of  a  photograph. 
..  r*  }^  the  design  of  a  picture,  &c.  is  made  in  violation  of  the  statute,  ^ 

^  unmaterial  whether  this  is  done  directly  from  the  original,  or  indi- 
**^y  through  the  medium  <rf  a  copy. 
^'  The  sale  of  every  copy  made  in  violation  of  the  Act  is  the  subject 
^'  a  distinct  penalty,  although  there  is  only  one  sale. 

'pHlS  was  an  application  for  a  rule  under  stat.  20  & 
21  Vict,  c,  43.  8.  6.  calling  on  Sir  Robert  Garden, 
au  alderman  and  justice  of  the  city  of  London^  and  the 
icspondent  to  shew  cause  why  a  case  should  not  be 
stated  for  the  opinion  of  this  Court. 

Thirty-four  informations  under  stat.  25  &  26  Viet. 
^'  68.  were  preferred  against  the  appellant,  on  eight  of 
^Uch  the  respondent  failed.    Of  the  remaining  twenty- 
^  informations 
!•  Fourteen  alleged  that  the  defendant^  not  being  the 
P^prietor  of  the  copyright^  knowingly  sold  copies  of  a 
Pointing  in  oils  entitled  "  Ordered  on  Foreign  Service." 
^*  Sight  more  alleged  the  same  of  a  painting  in  oils 
^^titled  "  My  First  Sermon.'' 

^*    IFour  more   alleged  the   same  of  a  photograph 
^^^itled  "  My  Second  Sermon." 
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1868.  The  registration  of  the  copyright  in  each  of  the  cases 

E^  parte      "^^  proved  by  a  certified  copy  described  as  above  received 
Bbal,  &c.     £rojx^  the  proper  oflScer.    The  appellant  had  on  two  occa- 
sions knowingly  sold  copies  of  the  designs  of  each  of  the 
works.     Those  copies  were  taken  by  photography  from 
impressions  of  the  engraved  plates. 

On  these  informations  the  appellant  was  convicted, 
and  sentenced  to  pay  a  penalty  of  5/.  for  each  offence, 
or  in  default  three  months  imprisonment. 

The  appellant*  paid  the  money  under  protest  and 
applied  for  a  case  for  this  Court,  which  application  the 
magistrate  refused  as  frivolous. 

The  question  turned  on  the  construction  of  the  stat. 
25  &  26  Vict.  c.  68.,  entitled  ''An  Act  for  amending  the 
law  relating  to  copyright  in  works  of  the  fine  arts,  and 
for  repressing  the  commission  of  fraud  in  the  produc- 
tion and  sale  of  such  works,''  which  enacts  as  follows  :— 

Sect  4  '*  There  shall  be  kept  at  the  Hall  of  the 
Stationers'  Company,  by  the  oflScer  appointed  by  the 
said  Company  for  the  purposes  of"  stat.  5  &  6  Vkt. 
c.  45. ''  a  book  or  books,  intituled  'The  register  of  pro- 
prietors of  copyright  in  paintings,  drawings,  and  photo- 
graphs,' wherein  shall  be  entered  a  memorandum  of  every 
copyright  to  which  any  person  shall  be  entitled  under 
this  Act,  and  also  of  every  subsequent  assignment  of 
any  such  copyright ;  and  such  memorandum  shall  con- 
tain a  statement  of  the  date  of  such  agreement  or 
assignment,  and  of  the  names  of  the  parties  thereto, 
and  of  the  name  and  place  of  abode  of  the  person  in 
whom  such  copyright  shall  be  vested  by  virtue  thereof, 
and  of  the  name  and  place  of  abode  of  the  author  of 
the  work  in  which  there  shall  be  such  copyright,  toge- 
ther with  a  short  description  of  the  nature  and  subject 
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of  such  work,  and  in  addition  thereto,  if  the  person        1868. 
registering  shall  so  desire,  a  sketch,  outline,  or  photo-      ex  parte 
graph  of  the  said  work,  and  no  proprietor  of  any  such     ^^^  ^' 
copyright  shall  be  entitled  to  the  benefit  of  this  Act 
nnta  such  registration,  and  no  action  shall  be  sustain- 
able  nor  any  penalty  be  recoverable  in  respect  of  any- 
thing done  before  registration/' 

Sect.  6.   **  If  the  author  of  any  painting,  drawing, 
or  photograph  in  which  there  shall  be  subsisting  copy- 
right, after  having  sold  or  dispof^ed  of  such  copyright, 
or  if  any  other  person,  not  being  the  proprietor  for  the 
time  being  of  copyright  in  any  painting,  drawing,  or 
photograph,  shall,  without  the  consent  of   such  pro- 
prietor, repeat,  copy,  colorably  imitate,  or  otherwise 
multiply  for  sale,  hire,  exhibition,  or  distribution,  or 
cause  or  procure  to  be  repeated,  &c.,  any  such  work  or 
the  design  thereof,  or,  knowing  that  any  such  repetition, 
copy,  or  other  imitation  has  been  unlawfully  made,  shall 
import  into  any  part  of  the  United  Kingdom,  or  sell, 
publish,  let  to  hire,  exhibit,  or  distribute,  or  offer  for  sale, 
hire,  exhibition,  or  distribution,  or  cause  or  procure  to 
be  imported ;  &c.,  any  repetition,  copy,  or  imitation  of  the 
said  work,  or  of  the  design  thereof,  made  without  such 
consent  as  aforesaid,  such  person  for  every  such  offence 
shall  forfeit  to  the  proprietor  of  the  copyright  for  the 
time  being  a  sum  not  exceeding  10/.  /'  &c. 

Froficis,  in  support  of  the  application. — These  convic- 
tions raise  three  important  questions,  on  each  of  which 
a  case  ought  to  have  been  granted. 

Pirst.  The  registration  of  these  productions  does  not 
comply  with  the  statute,  the  object  of  which  was  to       * 
indicate  to  all  persons  the  matters  with  which  they  must 


400  EASTER  TERM. 

1868.  the  memorandum  of  registration  is  to  contain  a  short 
Ex  parte      description  of  the  nature  and  subject  of  the  work.    Mr. 

EAL,  c  Francis  argues  that  the  intention  of  this  is  like  that  of 
the  registration  of  a  patent,  viz.,  to  give  notice  to  every 
one  of  certain  things  which  he  is  not  to  do.  But  that  is 
not  the  object.  Penalties  are  imposed  on  persons  who 
copy  the  works  of  others.  The  person  who  does  so  must 
in  most  cases  know  that  he  is  pirating  from  some  one. 
No  doubt  there  is  the  conceivable  case  where  he  does 
this  because  he  is  told  by  another  person  who  has  no  au- 
thority that  he  may  do  so ;  and  if  he  does  this  with  bona 
fides  the  penalty  should  be  reduced  to  a  nominal  sum. 
Then,  in  the  case  where  a  man  sells  copies  of  a  work  not 
made  by  himself  but  by  others,  the  statute  says  this 
must  be  done  hnotoingly.  The  object  of  the  Legis- 
lature  was  that  there  shall  be  such  a  description  of 
the  subject  as  will  be  sufficient  to  identify  it.  For 
this  purpose  the  conventional  name  applied  to  it  will 
in  general  hardly  be  sufficient :  there  should  be  descrip- 
tion of  the  subject;  and  whether  there  is  or  not  is  a 
question  of  fact  for  the  tribunal.  Taking  that  as  the 
question  which  was  before  the  justice  in  this  case,  and 
importing  our  own  knowledge  of  these  pictures  which 
we  have  all  seen,  the  description  of  the  subject  of 
the  first  is  evidently  that  of  an  officer  ordered  abroad 
and  taking  leave  of  his  friends.  So  of  the  second  and 
third:  who  could  reasonably  doubt  that  what  was  in- 
tended to  be  represented  was  a  child  looking  with  eyes 
wide  open  at  its  first  sermon,  and  fast  asleep  at  the 
second  ?  Some  cases  were  suggested  in  the  argument 
in  which  I  do  not  say  there  might  not  be  some  difficulty. 
As  for  instance  the  figure  of  a  dog,  described  as  ''A 
Distinguished  Member  of  the  Humane  Society."  So 
also  of  a  bullfinch  and  a  couple  of  squirrels,  described 
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as  ''  Piper  and  a  Pair  of  Nut  Crackers/'    There  it       1868. 
ironld  be  riglit  to  pnt  a  short  description  of  the  subject,      £x  parte 
or  at  all  erents  wise  to  give  more  than  the  name.    But       '^^   ^ 
the  question  here  is,  does  what  is  given  earmark  the 
picture? 

The  next  question  is  this:  it  appears  that  these 
pictures  belonged  to  the  respondent,  who  made  an 
engraTing  of  them,  but  not  that  he  then  gave  others  the 
right  to  multiply  copies,  and  it  is  argued  that  making  a 
photograph  of  the  engraving  is  not  photographing  or 
copying  the  picture.  But  when  you  copy  the  design 
it  is  immaterial  whether  you  do  it  directly  from  the 
original,  or  indirectly  through  the  medium  of  a  copy. 
If  indeed  the  owner  had  parted  with  the  right  to  mul- 
tiply engravings  it  would  be  otherwise. 

Then  a  doubt  was  suggested  from  the  bench  that  there 
might  be  a  difficulty  arising  out  of  the  language  of 
aect  6  of  the  Act,  ''the  author  of  any  painting,  drawing, 
or  photograph.''    The  doubt  was  whether,  taking  those 
words  reddendo  singula  singulis,  they  might  not  mean 
where  a  painting  is  made  which  is  the  copy  of  another 
painting,  a  drawing  which  is  the  copy  of  another  drawing, 
or  a  photograph  which  is  the  copy  of  another  photo- 
graph.    But  look  at  the  beginning  of  sect.  1,  which 
is  the  key  to  the  whole  statute.    That  enacts,  that 
the  authors  of  paintings,  drawings,  and  photographs 
''shall  have  the  sole  and  exclusive  right  of  copying, 
engraving,  reproducing,  and  multiplying  such  painting 
or  drawing,  and  the  design  thereof,  or  such  photograph, 
and  the  negative  thereof,  by  any  means  and  of  any  size, 
for  the  term  of  the  natural  life  of  such  author,  and 
fieven  years  after  his  death.''    When  the  copyright  is 
in  such  very  extensive  terms,  and  the  penalty  follows 

2  E  2 
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1868.        on  infringement,  it  is  plain  that  the  photograph  of  a 
Ex  parte      painting,  or  the  photograph  of  a  drawing  of  a  painting, 
Beal,  &c.     ^j,  ^|jg  photograph  of  a  photograph,  equally  come  within 
the  Act,  and  are  infringements  of  the  copyright. 

The  only  remaining  question  turns  on  the  language 
of  Stat.  25  &  26  Vict.  c.  68.  s.  6.  If  any  person  "  shall 
sell,  &c.  any  repetition,  &c.,  of  the  said  work,  &c.''  he  shall 
"  for  every  such  offence^'  forfeit  a  sum  not  exceeding  10/. 
Here  twenty-six  copies  were  offered  for  sale,  and  Mr. 
Francis  contends  that,  as  the  appellant  offered  several 
copies  for  sale  at  one  time,  each  such  sale  is  only  one 
offence.  In  Brooke  v.  Millikin  {a\  on  which  he  relies, 
the  words  of  the  Act  12  <?.  2.  c.  36.  ».  1.  were,  it  shall 
not  be  lawful  to  import  or  bring  into  this  kingdom  for 
sale  any  book  first  composed  or  written  and  printed  and 
published  in  this  kingdom,  and  reprinted  in  any  other 
place  whatsoever ;  and  if  any  person  knowing  the  same 
to  be  so  reprinted  or  imported  shall  sell,  publish,  or 
expose  to  sale,  any  such  book  or  books,  he  shall  forfeit 
the  said  book  or  books,  and  the  same  shall  be  forthwith 
damasked,  and  made  waste  paper;  and  ''such  offender 
or  offenders  shall  forfeit  the  sum  of  5/.,  and  double  the 
value  of  every  book  which  he  or  they  shall  so  import, 
&c.,  or  shall  knowingly  sell  &;c.,''  together,  with  costs. 
In  that  case  there  could  be  no  reasonable  doubt  that  5/. 
was  the  penalty  imposed,  and  that  the  forfeiture  of  double 
the  value  of  each  book  was  a  cumulative  penalty.  But 
here  the  words  of  the  Act  are  that  the  penalty  shall  be 
inflicted  for  selling,  &c.  ^*any  repetition.''  And  look 
at  the  nature  of  the  thing.  It  would  be  a  monstrous 
absurdity  if  a  man  might  import  a  cargo  of  pirated 
works  from  France  and  10^.  be  the  utmost  penalty  that 
could  be  imposed.    Such  a  state  of  the  law  would  render 

(a)  3  T.  R.  509. 


XX  XL   VICTORIA.  403 

it  worth  a  man's  while  to  do  wrong.    The  Legislature        1868. 
however  were  dealing  with  an  offence  which  they  knew      £x  parte 
was  likely  to  be  committed  in  a  wholesale  way     If  a       ^^ 
man  sells  ten  pirated  copies  at  once  that  makes  ten 
offences,  as  much  as  a  man  who  utters  ten  bad  shillings 
at  one  time  is  guilty  of  ten  utterings  of  false  coin. 
This  rule  must  therefore  be  refused. 

Mellos  and  Lush  JJ.  concurred. 

Rule  refused  (a). 

(a)  See  Beg,  v.  8coU,  4  B.  f  8,  368. 


Butcher  against  Hendebson.  lUrtd^, 

May  7th. 

The  plaintiff  commenced  an  action  of  trespasp  before  the  20th  Avoust, 

1867,  on  which  daj  The  County  Courts  Act,  1867,  SO  &  31  Vict,  e,  142.,  Cotta, 

receiyed  the  royal  assent,  and  recovered  at  the  Summer  Assizes  a  verdict  Action  com- 

for  lees  than  51. ;  but  title  to  land  came  in  question.    The  Judge  before  menced  before 

vhom  the  cause  was  tried  did  not  certify  on  the  record  for  costs  under  passing  of 

alat.  13  &  14  Vict,  c.  61.  s.  12.,  nor  did  the  plaintiff  obtain  an  order  County  Courts 

from  a  Judge  for  that  purpose  under  stat  15  &  16  Vict,  o.  54.  s,  4.  before  Act^  1867. 

the  Ist  January,  1868.    On  that  daj  stat  30  &  31  Vict,  c,  142.  came  30  #  31  Vict, 

into  operation,  by  which  stat.  13  &;  14  Vict,  o.  61.  s,  12.  and  16  &  16  o,  142.  s,  33. 

Viet.  c.  54.  a,  4.  were  repealed.    Held,  Statute  of 

1.  That  the  nlaintiff  having,  under  stat^  13  &  14  Vict,  c,  61.  ss.  11. 12.,  Gloucester, 
become  entitled  to  judgment  for  the  amount  of  the  verdict  and  no  costs  6  Edw,  1.  c.  1. 
unless  he  obtained  an  order  under  stat.  15  &  16  Vict,  e.  54.  s,  4.,  the  Effect  of  repeal 
repeal  of  these  statutes  did  not  enable  him  to  sign  judgment  for  costs  o/ 13  #  14 
under  the  Statute  of  Gloucester,  6  Edw,  1.  c.  1.  Vict.  c.  61. 

2.  That  Btat.  15  &  16  Vict,  c.  54.  s,  4.  being  repealed,  the  Court  had  ss.  11. 12.,  and 
no  power  to  make  an  order  for  costs.  15  4"  ^6  Vict, 

3.  Semble,  that  stat.  13  &  14  Vict.  c.  61.  s.  11.  was  a  repeal  of  the  c,  54.  s,  4. 
Statute  of  Gloucester  as  to  those  actions  commenced  after  the  passing  of 

that  Act  to  which  it  was  applicable,  and  the  repeal  of  stat  13  &  14  Vict» 
e.  61  «.  11 .  by  stat.  30  &  31  Vict,  c.  142.  s.  33.  did  not  revive  the  Statute 
of  Gloucester  as  to  those  actions ;  and  therefore  if  the  plaintiff  had  not 
been  in  a  condition  to  sign  judgment  till  after  the  repeal  of  stat.  13  &  14 
Viet,  e.  61.  s.  11.  he  would  not  be  entitled  to  judgment  for  his  costs. 

4.  BestaU  v.  The  London  and  South  Western  Baihoay  Company, 
37  L.  J.  Exeh.  89  -,  L.B.Z  Exch,  141,  departed  from  :  Morgan  v.  Tltome, 
IM.^W.  400,  followed. 

TN  HilaiyL  Term^  Montagu  Chambers  obtained  a  rule 

calling  on  the  defendant  to  shew  cause  why  the 

Master  should  not  tax  the  plaintiff's  costs  in  this  action, 

under  stats,  15  &  16  Vict.  c.  54.  and  30  &  81   Vict. 
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1868.        C'  \4&,,  or  under  the  Statute  of  Gloucester,  6  EJL  1. 

■       ■     -.    .      _ 

Ti .».l*,-^-        The  facts  were,  that  the  plaintiff  commenced  an  action 

U  EHDEB80N.  '  * 

of  trespass  before  the  20th  of  August,  1867,  the  day  on 
which  The  County  Courts  Act,  1867, 30  &  31  Vict,  c  14SL 
received  the  Royal  assent.  He  recovered  at  the  Summer 
Assizes  at  Croydon  a  verdict  for  less  than  5/.,  but  title 
to  land  did  come  in  question,  so  that  whilst  the  law 
continued  to  be  regulated  by  stat.  13  &  14  Vict,  c,  61. 
S8, 11. 12.  and  15  &  16  Vict.  c.  54>.  s.  4.  the  plaintiff  was, 
by  stat.  13  &  14  Vict.  c.  61.  s.  11.,  entitled  to  a  judg- 
ment for  the  amount  of  the  verdict;  and  no  costs,  unless 
the  Judge  before  whom  the  cause  was  tried  certified  for 
them  on  the  record  (which  in  the  present  case  he  did  not 
do),  or  he  obtained  an  order  from  a  Judge  under  stat 
15  &  16  Vict.  c.  54.  s.  4.,  which  last  order  the  plaintiff 
in  the  present  case  would  have  had  a  right  to  obtain,  as 
in  fact  no  action  could  have  been  brought  in  the  County 
Court  He  did  not  however  obtain  such  an  order  before 
the  1st  January,  1868,  on  which  day  stat.  30  &  31  Fie/, 
c.  142.  came  into  operation,  and  consequently  when  (by 
s.  36.)  the  several  enactments  specified  in  Schedule  (C.) 
to  that  Act  were  repealed.  Amongst  those  enactments 
are  stats.  13  &  14  Vict.  c.  61.  ss.  11.  12.  and  15  &  16 
Vict.  c.  54.  s.  4. 

The  rule  was  argued  April  27 :  before  Blackburn, 
Mellor  and  Lush  JJ. 

H6U,  for  the  defendant 

Montagu  Chambers  and  Beasley,  for  the  plaintiff. 

The  arguments  appear  fully  in  the  judgment. 

Cur,  adv.  vult. 
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Blackbu&n  J.  now  delivered  the  judgment  of  the        1868. 
Court.    (After  statmg  the  facts  as  ante,  p.  412.)  Butcubb 

There  had  been  several  decisions  at  Chambers  in  hmdirbom. 
which  Judges  had  refused  to  make  orders  under  stats. 
13  &  14  Vict.  c.  61.  St.  11.  12.  and  15  &  16  Fwt  c.  54. 
*.  4.,  or  The  Ci^  of  London  Act,  15  &  16  Vici.  c.  ham. 
t.  122.,  on  the  ground  that  after  the  repeal  of  those 
statutes  the  Judge  had  no  longer  power  to  make  such 
an  order :  and  this  Court,  on  the  authority  of  Morgan 
V.  Thome  (a),  had  reftued  to  grant  rules  to  interfere  with 
those  decisions;  but  being  informed  by  Mr.  Chambers 
that  the  Court  of  Exchequer  had  granted  a  rule  in  a 
similar  case,  BestaU  v.  The  London  and  South  Western 
Railway  Company  (&),  we  in  deference  to  their  authority 
did  so  likewise. 

The  rule  was  argued  in  this  Term  before  my  brothers 
Mettor^  and  Lush  and  myself.  At  the  close  of  the 
argument  we  were  all  of  opinion  that  the  rule  should 
be  discharged,  but  proposed  to  delay  our  judgment  for 
the  purpose  of  consulting  the  Court  of  Exchequer  and 
learning  their  views  on  the  case  pending  before  them. 
We  afterwards  learned  for  the  first  time  that  the  Court 
of  Exchequer  had  given  judgment,  making  absolute  the 
rule  in  Restatt  v»  77««  London  and  South  fVestem  Railway 
Company  (fi).  We  took  time  to  consider  the  efiSect  of 
that  judgment. 

The  dates  in  that  case  were  not  quite  identical  with 
those  in  the  case  at  bar.  There  the  verdict  was  obtained 
in  December,  1867,  but  a  point  was  reserved  at  the  trial, 
80  that  no  application  could  have  been  made  for  an 
order  till  after  the  1st  January,  1868.   In  the  case  at  bar 

(«)  7  M.^W.  400. 

(*)  37  L.  J.  Exch.  89;  L.  B.  3  Exch.  141. 
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1868.  ^^®  plaintiff  had  the  whole  of  Michaelmas  Term  during 
BuTcuER  wWch  he  might  have  obtained  an  order,  and  did  not. 
Hehdebsoji  ^^^  Court  of  Exchequer  however  do  not  appear  to  have 
proceeded  on  this  distinction.  They  decide  generally 
that  a  plaintiff  in  such  a  case  is  entitled  to  an  order  for 
costs  ex  debito  jnstitise^  and  if  this  were  a  matter  which 
could  be  brought  into  a  Court  of  error  we  should  con- 
sider ourselves  bound  by  that  decision  whether  we  agreed 
with  it  or  not..  But  as  the  case  cannot  be  reviewed  in 
error  we  are  not  bound  by  it  It  is  an  auUiority  to  be 
considered  with  great  respect,  and  not  to  be  departed 
from  unless  we  clearly  entertain  an  opinion  that  it  is 
not  right;  but  that  is  all.  And  we  have  come  to  the 
conclusion  that  we  have  no  power  to  make  such  an 
order  as  is  asked  for,  and  that  the  plaintiff  is  not  entitled 
to  any  costs  without  it. 

Our  reasons  are  as  follows.  The  Statute  of  Gloucester, 
6  JSdw.  I.  c.  1.,  entitled  all  plaintiffs  who  recovered 
damages  to  a  judgment  for  costs  as  well  as  damages. 
Stat.  13  &  14  Vict  c.  61.  s.  11.  came  by  way  of  a  pro- 
viso (a)  on  that  statute,  enacting  that  if  in  any  action 
commenced  after  the  14th  August,  1850,  the  plaintiff 
should  recover  a  sum  not  exceeding  the  specified  amount, 
he  should  have  judgment  to  recover  such  sum  only,  and 
no  costs,  except  in  the  cases  thereinafter  provided,  and 
that  it  should  not  be  necessary  to  enter  any  suggestion 
on  the  record  to  deprive  any  such  plaintiff  of  costs. 
The  cases  thereinafter  provided  for  were  those  men- 
tioned in  sects.  12  and  13.  For  the  latter  section  stat. 
15  &  16  Vict.  c.  54.  1.  4.  was  substituted.  The  effect  of 
them  is,  that  on  a  particular  certificate  being  granted 
at  the  trial,  or  on  an  order  being  made  by  the  Court 

(<t)  It  is  not  however  so  enacted  in  express  terms. 
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OT  a  Judge,  the  judgment  shall  be  entered  as  before        1868. 
the  Act  ^B^mT 

The  first   point  made  before   us  was,  that  as  the    H,„,Jiiuio, 
plaintiff  did  not  in  fact  sign  judgment  before  these 
enactments  were  repealed  he  was  entitled  to  sign  judg- 
ment just  as  if  they  had  never  existed.    If  this  argu- 
ment is  correct,  all  plainti£b  who  have  at  any  time 
daring  the  last  eighteen  years,  in  actions  commenced 
after  the   14th  Auffust,   1850,   obtained   verdicts   for 
trifling  sums,  and  in  consequence  of  not  having  been 
able  to  obtain  orders  have  not  hitherto  been  able  to 
obtain  costs,  may,  if  they  have  not  signed  judgment  for 
the  sum  recovered,  now  sign  judgment  and  recover 
their  costs.     This  would  be  most  inconvenient,  for  such 
cases  must  be  very  numerous.     But  we  think  no  such 
effect  arises  from   the  repeal  of  the  statutes.     The 
maxim  alike  of  law   and  justice  is  Nova  constitutio 
futuris  formam  imponere  debet,  non  prseteritis.    And 
therefore  though  when  a  statute  is  repealed  it  is  as  to 
new  matters  as  though  it  had  never  existed,  yet  as  to 
transactions  already  completed  under  them  it  still  has  full 
effect.    See  per  Lord  Tenterden  in  Suriees  v.  Ellison  (a), 
and  per  Parke  B.  in  Simpson  v.  Ready  (&),  and  we  think 
that  when,  as  in  the  present  case,  the  plaintiff  had  under 
the  then  existing  statutes  become  entitled  to  a  judgment 
to  recover  the  sum  for  which  he  had  a  verdict  and  no 
costs  unless  he  got  an  order,  the  transaction  was  com- 
plete, and  the  repeal  of  the  statutes  could  not  operate 
to  give  him  a  right  to  a  different  judgment. 
fn,  the  case  before  the  Exchequer  the  plaintiff  it 
.^^ears  did  not  become  entitled  to  sign  any  judgment 
tid  after  the  1st  Janiuzry,  1868 ;  and,  if  so,  the  question 

(fl)  9  ^.  #  C.  750. 752.  (6)  11  3f.  #  r.  344.  346. 
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1868.  arose  whether  the  transaction  was  already  completed  in 
BuTCHKR  *^**  ^*®^>  ^^^  whether  a  plaintiff  who  was  not  in  a 
HiMDEJuoir  ^°^*^o^  ^  sign  judgment  till  after  the  repeal  of  stat. 
13  &  14  VtcL  c.  61.  8.  11.  was  not  entitled  to  judgment 
for  his  costs^  though  his  action  were  ever  so  firivoloos, 
and  though  no  order  ever  would  or  could  have  be^ 
made  to  give  him  costs.  It  seems  to  us  that  stat. 
13  &  14  Vict.  c.  61.  s.  ll.^enacting  a  proviso  (a)  upon 
the  Statute  of  Gloucester  taking  out  of  its  operation  all 
actions  commenced  after  the  14th  August^  1850,  in 
which  the  plaintiff  recovers  less  than  a  specified  amount, 
is  a  repeal  of  that  statute  so  far  as  it  is  applicable  to 
such  actions;  and  consequently  that,  by  the  operation  of 
Lord  Brougham^ %  Act,  13  &  14  Vict.  c.  21.  8*  5.,  or  ap- 
plying to  the  construction  of  stat.  30  &  31  Vict.  c.  142. 
the  common  law  rule  of  construction  of  which  that  Act 
was  declaratory,  the  repeal  of  stat.  13  &  14  Vict.  e.  61. 
8.  11.  does  not  revive  the  Statute  of  Gloucester  as  to 
such  actions  if  commenced  before  stat.  30  &  31  Viet. 
c.  142.  received  the  Royal  assent.  The  statute  by  sect  5. 
provides  for  those  commenced  after  that  date.  On  this 
point  the  Court  of  Exchequer  expressly  refrain  from 
giving  any  opinion,  and  it  is  not  necessary  for  us  to 
decide  it. 

It  was  then  contended  that  the  Court  still  had  power 
to  make  an  order  for  costs  under  stat.  15  &  16  Vi(^. 
c.  54  8,  4i.,  though  that  enactment,  under  which,  and 
under  which  alone,  power  was  given  to  make  such  an 
order,  had  ceased  to  exist,  and  on  this  point  the  Court 
of  Exchequer  have  decided  that  they  have  such  power. 
In  Morgan  v.  Thome  {b)  the  plaintiff  recovered  It. 
damages  on  the  27th  June,  1840,  and  the  defendant 

{a)  See  note  (a),  p.  414.  (h)  7  M,  f  W,  400. 
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applied  to  Lord  Alnnger,  before  ithom  the  case  was        1868. 
tried,    for     a    certificate    to    deprive    him    of    costs^      Butohxb 
under  stat.  43  EL  c.  6.  s,  2.,  but  he  having  reserved  a    Hkhdixsov. 
jpoint  declined  to  do  so  till  after  that  was  decided. 
Sabsequently,  on  the  3rd  July  following,  stat.  3  &  4  Vict 
e.  24.  came  into  operation,  repealing  stat  43  EL  c.  6. 
Then  Lord  Abinger  granted  the  certificate,  but  the  fiill 
Court,  including  Lord  Abinger  himself,  determined,  p.  402, 
that  '*  the  efiect  of  this  statute  being  entirely  to  repeal 
the  43rd  EUz*^  and  to  take  away  every  power  which  the 
Judges  had  under  it,  this  certificate  is  void,  and  cannot 
operate  to  deprive  the  plaintiff  of  costs.''    The  Legis- 
lature had  not  intended  this  consequence  of  the  repeal 
of  the  Statute  of  Elizabeth,  and  by  stat  4  &  5  Vict. 
c  28.  they  altered  the  enactment  of  stat  3  &  4  Vict, 
e.  24.,  but  the  decision  of  Morgan  v.  Thome  was  not 
reversed.     This  case  is  not  distinguished  by  the  Court 
of  Exchequer  in  their  judgment  in  RestaU  v.  The  London 
and  South  Western  Railway  Company  (a),  and  it  seems 
to  us  that  the  two  decisions  are  not  consistent.    We 
must  follow  one  and  depart  firom  the  other,  and  the 
case  of  Morgan  v.  Thorne  being  in  accordance  with  our 
own  opinion  we  foUow  it. 
The  rule  therefore  m\ist  be  discharged. 

Rule  discharged  (i). 

(a)  37  L,  J.  ExcK  89;  L.S,S  Exch.  141. 

(b)  See  the  two  following 
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[Mondw,  Levy  against  Sanderson. 

February  15th, 

1869.]  1.  The  Statute  of  Gloucester,  6  Edw,  1.  c,  I.,  is  reyiyed  by  the  repeal 
.    in  Stat.  30  &  31  Vict,  c,  142.  of  the  restrictiye  proyisions  as  to  costs  in 

County  Court,  P^^^io^  County  Courts  Acts. 

Of)  J.  fi|  jTuii '  ^'  ^  action  of  contract  was  conunenced  in  this  Court  before  the 

c  lib  passing  of  sUt  30  &  31  Vict,  c.  142.,  under  drcumstancee  in  which  by 

9  4- 10  Vict  '^^'  ^  ^  ^^  ^^^^'  ^'  ^'  '•  1^-  ^®  Superior  Courts  had  concurrent  juris- 

c  95  «  128  ^c^o^  ^^  the  County  Court.     It  was  tried  after  the  Act  came  into 

Btatute  of  operation,  and  a  yerdict  given  for  the  plaintiff  for  less  than  20^:  held  that 

dhtui^maiL  ^®  ^^  entitled  to  his  costs  under  the  Statute  of  Gloucester  6  Edw,  1.  r.  1. 

emTli  1         ^'  ^^^  ^-  ^'^^^  ^  ^'  ^'  ^-  ^-  ^25;  i.  i?.  3  C  P.  646.,  upheld  by 
'    '   *    *    this  Court 

rPHIS  was  an  action  on  contract  commenced  before 
the  passing  of  stat.  30  &  31  FicL  c.  142.^  which 
came  into  operation  on  the  Ist  January^  1868^  and 
under  circumstances  in  which  by  stat.  9  &  10  VlcL  c.  95. 
s.  128.  the  Superior  Courts  had  a  concurrent  jurisdiction 
with  the  County  Court.  In  July^  1868,  it  was  tried  by 
the  Judge  of  a  Coimty  Court  in  consequence  of  an  order 
made  under  sect.  7  of  the  recent  Act,  when  a  verdict 
was  given  for  the  plaintiff  for  hi  As  the  plaintiff  had 
recovered  less  than  20/.,  and  the  new  limitation  respect- 
ing costs  introduced  by  stat.  30  &  31  VicL  c.  142.  s.  5. 
did  not  apply,  the  Master  refused  to  tax  the  plaintiff  his 
costs,  and  Blackburn  J.  on  application  at  Chambers  to 
compel  him  to  do  so  referred  the  parties  to  the  Court 

Finder^  having  obtained  a  rule, 

In  Michaelmas  Term,  1868,  November  5th, 

PatcheU  shewed  cause,  citing  Butcher  v.  Henderson  (a) 
as  in  point. 

Pinder,  in   support  of  the  rule. — The  provisions  in 

(a)  Ante,  p.  411. 


Sahdbrsov. 
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fonner  Comity  Courts  Acts  restricting  the  recovery  of  [1869.] 
costs  by  a  plaintiff  having  been  repealed  by  stat.  80  &  81  ^~^ 
Ftc/.  c.  142.^  he  is  entitled  to  them  under  the  general 
provisions  of  the  Statute  of  Gloucester,  6  Edw.  h  c.  1., 
which  is  revived  by  that  repeaL  Mount  v.  Taylor  (a) 
is  an  express  authority  to  that  effect.  Butcher  v.  Hen- 
derson leaves  the  point  undetermined  :  there  the  verdict 
was  before  stat.  80  &  31  Fict,  c,  142 ;  here  it  was  after. 
The  Statute  of  Gloucester  is  not  impliedly  repealed  by 
any  of  the  County  Courts  Acts.  The  common  law  rule 
of  construction  was  that  when  an  Act  repealing  another 
Act  is  itself  expressly  repealed  the  former  revives ;  The 
Bishops'  Case  (i),  Tattle  v.  Grimwood  {c\  per  Best  C.  J. 
[He  also  cited  Rex  v.  Cator  (<2).]  Lord  Brougham'^ 
Act,  13  &  14  Vict  c.  21.  s*  5.,  enacts  that  ''where  any 
Act  repealing  in  whole  or  in  part  any  former  Act  is 
itself  repealed^  such  last  repeal  shall  not  revive  the  Act 
or  provisions  before  repealed^  unless  words  be  added 
reviving  such  Act  or  provisions.''  This  section^  as  well 
as  sect.  6,  which  is  in  almost  the  same  terms,  has  no 
operation  where  the  former  Act  is  only  constructively 
repealed. 

The  Court,  consisting  of  Lush,  Hannen  and  Hayes  3  J., 
said  that  this  case  and  Mirfin  v.  Attwood  (e)  were  so  closely 
connected  that  they  would  be  considered  together. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  read  by 
Mellor  J.  as  foUows.  This  case,  like  that  of  Mirfin  v. 

(a)  37  L,  J,  C.P,S25;  L,  i?.  3  C,  P.  646. 

{b)  12  Co.  7.  (c)  3  Bififf.  493.  496. 

(d)  4  Burr.  2026.  (e)  See  the  next  case. 
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[1869.1     Attwaod,  was  an  action  for  goods  sold,  commenced  before 
'  the  passing  of  the  last  County  Courts  Act,  80  &  81  Vici. 


Saudbbsov. 


LSTT 

!L'«./»t  ^'  l^'f  a**d  it  continued  pending  for  some  time  after 
that  Act  came  into  operation.  In  Jufy^  1868,  it  was 
ordered  to  be  tried  before  a  County  Court  Judge,  and  a 
verdict  was  obtained  for  5/.  only,  but  it  was  a  case  of 
concurrent  jurisdiction  under  the  128th  section  of  stat. 
9  &  10  Vict  c.  95.,  and  therefore  if  the  provisions  of  the 
former  County  Courts  Acts  had  remained  in  force  the 
plaintiff  would  have  been  entitled  as  of  right  to  obtain 
a  rule  or  order  for  his  costs,  (which  was  not  the  case  in 
Mirfin  v.  Attwood). 

Under  these  circumstances,  the  Master  having  declined 
to  tax  the  costs,  a  rule  was  obtained  on  behalf  of  the 
plaintiff  for  this  purpose,  and  it  was  contended  for  him 
that  as  all  the  restrictive  enactments  (18  &  14  Vict,  c,  61. 
88.  11.  12.,  15  &  16  Vict  c.  54.  8.  4.)  as  to  costs  in  the 
former  County  Courts  Acts  were  repealed  before  the  trial, 
and  as  the  case  stood  unaffected  by  the  new  restrictions 
introduced  by  the  last  Act,  the  plaintiff  was  entitled  to 
his  costs  under  the  Statute  of  Gloucester,  6  Ed,  1.  c.  1. 
The  cases  of  RestaU  v.  The  London  and  South  Western 
Railway  Company  {a)  and  the  recent  case  of  Mount  v. 
Taylor  {b)  were  relied  on  as  authorities  in  his  favour. 

On  the  defendant's  part  it  was  contended  that  the 
repeal  of  the  former  restrictions  of  the  County  Courts 
Acts  as  to  costs  did  not  revive  the  Statute  of  Gloucester, 
and  Butcher  v.  Henderson  (c)  was  cited  as  an  authority 
on  his  behalf. 

It  is  true  that  in  Butcher  v.  Henderson  (c)  this  Court 


(a)  A  B,  3  Exeh.  141 ;  37  L,  J.  ExcK 
{h)  L,  R.  3  a  P.  646;  37  L.  J.  C.  P.  326. 
(r)  Antef  p.  411. 
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dedined  to  follow  the  decision  of  Jtesiall  v.  The  South      [1869.] 
Western  RaUway   Company  (a),   but  it  was  expressly         ^^^ 
pointed  out  in  the  judgment  of  the  former  case  that  ^ 

there  the  plaintiff  had  become  entitled  to  sign  judgment, 
^d  that  the  transaction  was  therefore  complete  before 
*ue  last  Act  came  into  operation,  while  in  Restall  v. 
^^  London  and  South  Western  Bailway  Company  the 
plaintiff  was  not  entitled  to  sign  judgment,  and  the 
^'^'i^action  remained  incomplete  until  after  that  period, 
^^d  though  this  point  was  not  relied  on  by  the  Court 
^^  Exchequer  it  certainly  formed  a  main  ground  of  the 

J^^Jgment  of  this  Court  in  Butcher  v.  Henderson  (b). 

Th 
le  case  of  Mount  v.  Taylor  (c)  was  a  case  of  exclusive 

*^^diction  in  the  superior  Court,  which  the  Court  there 

^dered  to  stand  on  the  same  footing  as  a  case  of 

*       ^^fi^nt  jurisdiction  like  the  present,  and  there  as 

u^Te  the  transaction  remained  incomplete  until  after 

tte  Ist  January,  1868.     The  Court  of  Common  Pleas 

irx  that  case  held  that  in  cases  of  exclusive  or  concurrent 

jurisdiction  where  the  right  to  costs  was  substantially 

preserved  by  the  former  County  Courts  Acts,  the  Statute 

of  Gloucester  could  not  be  considered  as  repealed  with 

regard  to  such  cases,  and  on  this  ground  and  because 

the  transaction  was  incomplete  before  the  repeal  of  the 

former  County  Courts  Acts  took  effect  they  held  the 

plaintiff  entitled  to  costs,  as  the  Court  of  Exchequer 

had  done  in  Bestall  v.  Hie  London  and  South  Western 

Railway  Company  (a),  though  on  a  different  ground. 

Looking  to  these  authorities  and  having  regard  to  the 

desirableness  of  uniformity  of  decision  in  cases  of  this 

(a)  L.  B,  3  Eaech.  141 ;  37  L,  J.  Exch.  89. 

(b)  Ante,  p.  411. 

(c)  L.  /?.  3  C,P.  645;  S7  L.J.  C.  P.  326. 
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[1869.]      nature  we  are  not  disposed  to  dissent  from  the  view 

L^Y        taken  in  the  case  of  Mount  v.  Taylor  (a),  and  we  there- 

SiHDSRsoir     '^^  *^  ^^  opinion  that  the  plainti£f  is  entitled  to  his 

costs  in  this  case,  and  that  the  rule  should  be  made 

absolute. 

Rule  absolute. 

(a)  i.2?.3aP.W5;  37 L,  J.  Q. B. 326. 


rWednesday,  MiRFIN  amtflSt  AtTWOOD. 

May  12th,  ^ 

18Ci9.] 

' 1.  Per  Lush  and  Hayes  J  J.    In  cases  where  there  is  neither  exdnsive 

Qoft^^  nor  concurrent  jurisdiction  in  the  superior  Courts,  nor  any  ground  for 

CourUv  Courts  obtaining  a  Judge's  certificate  for  costs,  the  Statute  of  Gloucester,  6  Edw,  1 . 
Act  1867  ^*  ^'t  ^  repeal^  by  the  provisions  in  The  County  Courts  Acts,  9  &  10 

30  i-  31  Vict,  Vict,  c.  95.  «.  129.,  13  &  14  Vict.  c.  61.  ss.  11.  12.,  15  &  16  Vict.  e.  54. 
e.  142.  *     '*  ^'>  ^hic^  prevented  the  plaintiff  from  obtaining  his  costs  in  any  way ; 

Statute  of  ^^^  ^  °ot  revived  as  to  such  cases  by  The  County  Courts  Act,  1867, 

Gloucester  30  &  31  Vict.  c.  142.,  which  repealed  those  provisions  as  to  costs. 

6  Edw,  1.  c.  1.  ^*  ^^^  Hannen  J.,  and  sembie  per  Cockbum  C.  J.  The  effect  of  re- 
Effect  of  repeal  Pealing  the  enactments  in  the  County  Courts  Acts,  which  empowered  the 
o/ 13  #  14  Court  or  a  Judge  to  order  that  the  plaintiff  should  recover  his  costs,  and 
Vict,  c.  61.  which  imposed  a  condition  on  the  obtaining  them,  was  to  leave  the 
M.  11  12. ' aind  pl^tiff  in  the  position  in  which  he  was  before  the  existence  of  the 
15  ^  16  Vict,  i^pealed  enactments,  that  is,  entitled  to  recover  his  costs  under  Uie 
c,  54k  «•  4.    *     Statute  of  Gloucester, 

3.  An  action  for  goods  sold  was  commenced  before  the  passing  of  The 
County  Courts  Act,  1867,  30  &  31  Vict,  c.  142.,  and  was  by  oMer  of  a 
Judge  tried  in  the  County  Court  after  that  Act  came  into  operation,  and 
a  verdict  obtained  for  15^.  2s, :  there  was  neither  exclusive  ncnr  con- 
current  jurisdiction  in  the  superior  Courts,  nor  any  ground  for  obtaining 
a  Jud^e  8  certificate  for  costs.  Held,  per  Lush  and  Hayes  JJ.,  that  the 
plaintiff  was  not  entitled  to  costs,  per  Hannen  J.,  and  sembie  per  Cock- 
bum  C.  J.  that  he  was. 

nPHIS  action   was  brought  to  recover  16/.  15«.   for 

goods  sold  and  delivered,  and  was  commenced  in 

July^  1867.     The  defendant  pleaded  on  the  8th  August^ 

9 

and  issue  was  joined  on  the  28th  March,  186&  The 
cause  was  by  order  of  a  Judge  tried  at  the  Marykbone 
County  Court  of  Middlesex  on  the  20th  April,  and  judg- 
ment given  for  the  plaintiff  for  15/.  2s. 


V. 

Attwood. 
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At  the  time  of  the  commencement  of  the  action  the  [1869.] 
defendant  dwelt  within  the  jurisdiction  of  the  County  uiRwin 
Court  of  Bloomsbury;  but  the  cause  of  action  arose 
wholly  at  Norwood^  in  the  county  of  Surrey,  where  he 
carried  on  business. 

A  summons  was  taken  out  to  recover  the  costs,  but 
the  Master  held  that  he  had  no  power  to  make  an  order, 
as  the  provisions  in  the  County  Courts  Acts  which 
allowed  costs  in  cases  of  concurrent  jurisdiction  were 
rq)ealed  by  stat.  80  &  81  Vtci,  c.  142.  A  second  sum- 
mons was  taken  out  on  the  20th  May,  before  fVilks  J., 
who  observed  that  if  he  were  to  make  an  order  he 
should  be  setting  aside  the  decision  of  this  Court  in 
Butcher  v.  Henderson  (a).  In  consequence  however  of 
the  subsequent  decision  of  the  Common  Pleas  in 
Mmini  V.  Taylor  jfi)  another  summons  was  taken  out 
before  fViUe$  J.,  who  again  refused  to  make  an  order 
on  the  same  grounds,  and  indorsed  on  the  summons : 
— "No  order.  I  consider  myself  bound  by  Butcher  v. 
Henderson.'* 

In  Trinity  Term, 

Kemplay  obtained  a  rule  calling  upon  the  defendant 
to  shew  cause  why  the  plaintiff  should  not  be  allowed 
his  costs  of  this  action  to  be  taxed  by  one  of  the  Masters, 
and  why  he  should  not  have  judgment  for  the  same. 

The  rule  was  argued  in  Michaelmas  Term,  Nov.  16, 
1868,  before  Cockbubn  C.  J.,  Lush,  Hannen  and 
Hayes  J  J. 

HoU  shewed  cause.— The  superior  and  the  County 
Court  have  not  concurrent  jurisdiction,  and  therefore 

(a)  Anie,  p.  411. 

(b)  37  X.  J.  a  P.  325;  L.  B.  3  C.  P.  645. 

VOL.   IX.  2    F  B.    &   S. 
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[1869.]  tinder  the  proyisions  of  the  former  County  Courts 
MiBFiN  -^cts  the  plaintiff  would  not  have  been  entitled  to 
Attwood  c<>st8>  and  the  repeal  of  those  provisions  by  stat. 
80  &  81  VicL  c.  142.  #.  88,  Schedule  (C),  does  not 
revive  the  Statute  of  Gloucester^  6  Edw.  1.  c.  1.,  so  as 
to  give  costs  to  plaintiffs  in  actions  commenced  before 
the  repealing  statute  came  into  operation.  Lord 
Brougham^  Act,  18  &  14  Vict.  c.  21.  s.  5.,  enacts  that 
"  where  any  Act  repealing  in  whole  or  in  part  any  former 
Act  is  itself  repealed,  such  last  repeal  shall  not  revive 
the  Act  or  provisions  before  repealed,  unless  words  be 
added  reviving  such  Act  or  provisions.^'  The  judgment 
in  Butcher  v.  Henderson  (a)  points  out  the  inconveniences 
which  would  arise  from  the  plaintiff  being  entitled  to 
sign  judgment  as  if  those  provisions  had  never  existed. 
The  only  distinction  between  that  case  and  the  present 
is  that  in  that,  the  verdict  having  been  obtained  in 
August^  1867,  the  plaintiff  was  in  a  position  to  sign 
judgment  before  stat.'  30  &  81  Vict.  c.  142.  came  into 
operation,  and  therefore  there  was  an  interval  in  which 
he  might  have  obtained  an  order  for  costs  from  a  Judge 
under  stat.  15  &  16  Vict  c,  54.  s*  4. ;  in  the  present  case 
the  verdict  was  not  obtained  until  after  stat.  30  &  81 
Vict  c.  142.  came  into  operation,  and  therefore  there 
was  no  laches  in  the  plaintiff  not  obtaining  an  order  for 
costs.  But  the  judgment  in  Butcher  v.  Henderson  (a) 
does  not  proceed  on  that  distinction.  As  was  said  by 
Smith  J.  in  Mount  v.  Taylor  (b),  "  It  seems  to  me  to 
be  clear,  therefore,  that  as  to  the  excepted  classes  of 
cases,  there  never  had  been  a  repeal  of  the  Statute  of 
Gloucester,  but  modifications  of  it  only.  Then,  these 
modifications  being  repealed,  the  Statute  of  Gloucester 

(a)  Ante,  p.  411. 

(b)  S7L.J.  C.  P.  325.  331 ;  8.  C.  X.  7?.  3  C.  P.  645. 
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stands  in  all  its  integrity  as  regards  these  cases.    It      [1869.] 
is  said  that  the  case  in  the  Queen's  Bench  is  opposed      HiEna 
to  this  decision.     But  it  is  not  really  so,  for  there     attwooo. 
the  right  to  judgment  and  to  costs  accrued  before 
30  &  31  Vict  c.  142.  came  into  operation,  as  was  pointed 
out  by  the  Court,  who  held,  as  the  ground  of  dedsion, 
that  the  plaintifP  was  bound  by  the  then  existing  law; 
whilst  here  the  right  to  costs  did  not  accrue  till  that 
statute  was  in  operation.^'   [Cockbum  C.  J.  The  Statute 
of  Gloucester  still  stands  in  force  as  to  actions  to 
which  it  is  applicable;  it  is  only  repealed  indirectly 
by  stat.  13  &  14-  VicL  c.  61.  «.  11.  as  to  actions  in 
the  County  Courts  which  are  taken  out  of  its  opera- 
tion.    Therefore  this  is  not   the   case  of  a  statute 
swept  away  and    obliterated    from  the  statute  book 
as  if  it  had  never  passed,  according  to  the  observation 
of  Tindal  C.  J.  in  Ray  v.  Goodwin  (a),  cited  in  Morgan 
V.  Thome  (6>]     In  Itestatt  v.  The  London  and  South 
Western  Railway  Company  (c)   the   superior  and  the 
County  Court  had  concurrent  jurisdiction.     In  Mount 
V.  Taylor  {d),  title  being  in  question,  the  County  Court 
had  no  jurisdiction,  and  therefore  the  plaintiff  would 
have  been  entitled  to  his  costs  under  the  Statute  of 
Gloucester^  6  Edw.  1.  c.  1.,  which,  as  to  such  cases,  was 
not  repealed  by  the  County  Courts  Acts. 

Kemplay^  contra. — The  right  to  costs  must  be  governed 
by  the  law  existing  at  the  time  the  party  is  entitled 
to  ask  for  them,  and  not  at  the  time  when  the  action 
was  brought.  Here  the  verdict  and  judgment  were  after 

(a)  6  Binff.  676.  582-3.  (b)  IM.fW.  400,  401-2. 

(c)  37  L.  J.  Exch,  S9;  L.B.  SExch.  141. 
(<0  37 Z.  J.  a  P.  325;  Z.  /?.  3  C.  P.  645. 
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[1869.]      the  1st  January,  1858,  when  8tat.  80  &  31  Vict  c.  142. 

^lariN       came  into  operation ;  and  as  at  that  time  the  plaintiff 

Attwood.     ^^  entitled  to  costs  under  the  Statute  of  Gloucester, 

6  Edw.  1.  c.  1.  there  is  nothing  to  prevent  his  having 

them  under  it. 

First.  Independently  of  Lord  Broughamh  Act,  18  &  14 
Vict  c.  21.  f  •  5.,  there  is  no  foundation  for  the  dictum  in 
Butcher  v.  Henderson  (a)j  nor  for  the  dictum  of  fFUksJ. 
in  Mount  v.  Taylor  {b),  that  the  provisions  in  the  former 
County  Courts  Acts  d,epriving  the  plaintiff  of  costs  are 
a  repeal  of  the  Statute  of  Gloucester  as  to  cases  within 
the  fourth  class  of  cases  to  which  he  refers,  viz.  trifling 
actions,  though  not  as  to  those  within  the  other  threa 
In  Restall  v.  The  London  and  South  Western  Railway 
Company  (c)  there  was  concurrent  jurisdiction,  and 
the  action  was  commenced  before,  but  the  plaintiff 
was  not  entitled  to  judgment  until  after,  stat.  80  &  81 
Vict,  c.  142.  came  into  operation.  Here  the  plaintiff 
does  not  ask  for  an  order  under  repealed  statutes,  but 
for  a  direction  to  the  Master  to  tax  his  costs  under  the 
Statute  of  Gloucester.  In  Butcher  v.  Henderson  the 
action,  though  commenced  before  the  passing  of  stat. 
80  &  81  Vict  c,  142.,  was  in  that  state  when  the  plain- 
tiff was  entitled  to  judgment  that  he  was  not  entitled 
to  costs  unless  he  got  an  order  for  them.  The  repeal 
of  stats.  18  &  14  Vict  c.  61.  ss.  11.  12.  and  15  &  16 
Vict.  c.  54.  1.  4.  left  the  right  to  costs  as  it  existed 
before  those  statutes  passed.  In  Mount  v.  Taylor  (d) 
a  verdict  was  taken  subject  to  a  reference,  the  order 

(a)  Ante,  p.  411. 

(b)  e7L.J,  aP.326.330;  i.  I?.  3  C.  P.  646.  653. 

(c)  37  L,  J.  Exch,  89;  L,  R.  SExck  141. 
(rf)  S7L.J,  C.P.325;  X.  i?.  3  C.  P.  646. 
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of  reference  bearing  date  the  7th  August^  1867,  and      [1869.] 
the  award  in  favour  of  the  plaintiff  was  made  after       hibfih 
Stat.  30  &  31  VtcU  c.  142.  came  into  operation,  and     attwood. 
it  was  held  that  the  condition  of  getting  the  certificate 
was  wiped   away  and   the   Statute  of  Gloucester  re- 
mained, and  therefore  the  plaintiff  was  entitled  to  his 
costs.     In   Oldreeve  y.  Pueheridge  (a)  the  award   was 
made  before  stat.  30  &  31   VicL  e.  142.  was  passed. 
At  the  time  this  action  was  brought  stat.  15  &  16  Fict 
c.  54.  s.  4.  was  in  force,  and  if  it  had  continued  the 
plaintiff  would  not  have  been  entitled  to  costs  without  a 
Judge's  order  or  certificate ;  but,  being  repealed,  he  was 
entitled  to  judgment  for  his  costs  under  the  Statute 
of  Gloucester,  which  was  not  repealed  in  the  ordinary 
sense  of  that  term,  but  only  modified  by  the  provisions 
in  the  former  County  Courts  Acts.    Even  supposing 
those  provisions  operated  as  a  quasi  repeal  of  the  Statute 
of  Gloucester,  they  have  been  repealed,  and  therefore  the 
Statute  of  Gloucester  is  revived  as  to  all  actions  in  which 
the  plaintiff  was  entitled  to  his  costs  on  fulfilling  the 
conditions  contained  in  the  repealed  provisions  of  the 
County  Courts  Acts.     \_Cochbum  C.  J.    A  party  who 
brings  his  action  for  the  violation  of  a  right  is  by  law 
entitled  to  two  things,  damages  and  costs :  the  right  to 
the  latter  is  independent  of  procedure  (ft).]     [He  cited 
Charrington  v.  Meatheringham  (c),  Morgan  v.  Thome  (d), 
Reg,  V.  TTie  Inhabitants  of  Mawgan  {e),  Wame  v.  Beres- 
ford  (J),  Roadknight  v.  Green  (g),  Wiight  v.  flafe(A).] 

(a)  a?  L.  J.  ExcK  90;  L,R.^  Exch.  145,  note. 

(b)  Howeyer,  as  to  this,  see  Wriffht  ▼.  Hale,  6  H.  j'  N.  227»  and 
Kimbraif  v.  Draper,  9  B,  f  8,  80. 

(c)  2M,fW.  228.  ((Q  7  Af.  #  W.  400. 
(«)  8  -rf.  #  £.  496.  (/)  6  DowL  157. 
(S)  9  M.  if  H^.  652.  {h)  6  H.  jj-  N,  227. 
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[18G9.]  Secondly.  Stat.  18  &  14  Vict.  c.  21.  #.  5.  does  not 

MiEFiN  affect  the  present  case.  It  would  be  absurd  that  the 
repeal  of  a  section  which  imposed  modifications  and 
conditions  on  the  statute  of  Gloucester  should  leave  that 
statute  for  ever  repealed.  The  manifest  intention 
of  repealing  the  repealing  sections  was  to  reviye  the 
former  statute.  Sect.  6  concludes  thus,  '*  Unless  words 
be  added  reviving  such  Act  or  provisions/'  which  clause 
is  rather  stronger  than  that  in  sect  4,  on  which  the 
question  has  been  raised  whether  under  the  word 
^'person"  women  are  entitled  to  the  parliamentaiy 
franchise.  The  difficulty  intended  to  be  provided  for 
was  where  a  statute  contained  various  provisions  and 
a  clause  repealing  a  former  statute  in  whole  or  in 
part ;  and  if  in  subsequent  legislation  that  statute  was 
repealed  it  might  be  forgotten  or  overlooked  that  it  had 
such  a  clause. 

Cur.  adv.  vuU. 

The  Judges  not  being  agreed  the  following  judgm^ts 
were  now  delivered  (a). 

Hayes  J.  In  this  case,  which  was  argued  in  last 
Michaelmas  Term,  a  rule  had  been  obtained  calling  on 
the  defendant  to  shew  cause  why  the  plaintiff's  costs 
should  not  be  taxed  by  the  Master,  and  the  question 
related  to  the  operation  of  The  County  Courts  Act, 
1867,  SO  &  81  Vict  c.  142.,  on  the  costs  of  actions  in 
the  superior  Courts. 

(a)  The  reporters  are  autboriBed  to  state  that  Cocxbubv  C.  J.  would 
hare  agreed  with  Haivnbn  J.,  but  by  an  OTcrsight  the  above  judgments 
were  delirered  in  the  absence  of  the  Lord  Chief  Justice.  The  case  was 
not  reargued  as  the  Court,  if  composed  of  the  same  Judges,  being 
equally  divided,  the  rule  would  have  dropped,  and  so  the  result  would 
have  been  the  same. 
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The  action,  which  was  for  goods  sold,  had  been  com*      [1869.] 
menced  before  the  passing  of  that  Act.    It  was  by  order       Hietin 
of  a  Jadge  tried  before  the  County  Court  of  Marylebone^     Attwood. 
and  came  on  for  trial  after  the  Act  had  come  into  full 
operation^  when  the  plaintiff  obtained  a  verdict  for  \hL  2«. 
It  was  not  a  case  of  either  exclusive  or  concurrent  juris- 
diction in  the  superior  Courts,  nor  was  it  suggested  that 
any  ground  had  existed  for  obtaining  the  order  of  a 
Jadge,  mider  the  repealed  County  Courts  Act,  15  &  16 
Viet  c.  54  f.  4.,  that  there  was  sufficient  reason  for 
bringing  such  action  in  the  superior  Court.     It  was 
therefore  a  case  in  which  the  plaintiff  would  have  been 
wholly  deprived  of  his  costs  if  the  restrictive  enact- 
ments on  this  subject  in  the  previous  County  Courts 
Acts,  9  &  10  Vict  c.  95.  s.  129.,  13  &  14  Vict  c.  61. 
M.  11. 12.,  15  &  16  Vict  c.  54.  s,  4.,  had  remained  in 
force.    But  it  was  contended  for  the  plaintiff,  that,  as 
these  enactments  had  all  been  repealed  while  the  action 
was  still  pending,  upon  The  County  Courts  Act,  1867, 
coming  into  operation,  and  as  the  new  provision  con- 
tained  in  sect.  5  of  the  last  Act  did  not  apply  to  actions 
commenced  before  the  passing  of  that  Act,  the  effect 
was  to  revive  the  Statute  of  Gloucester^  6  Edw.  h  c.  1.,  as 
to  actions  like  the  present,  and  to  entitle  the  plaintiff 
to  his  costs  under  that  statute. 

This  point  was  raised  but  not  decided  in  the  Court  of 
Exchequer  in  Restall  v.  The  London  and  South  Western 
Raihoay{a)  and  Oldreeve  v.  Puckeridge{b).  The  first  of 
these  cases  was  one  of  concurrent  jurisdiction  in  the  supe- 
rior Court,  and  the  second  resembled  the  present  case ;  but 
in  both  of  them  the  event  on  which  the  costs  depended 

(a)  37  L,  J.  Exch,  89  \  L,R.^  Exch.  141. 

(h)  37  i.  J,  £rcA.  90;  L,  R.  3  Exch,  145,  note. 
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[1869.]  bad  occurred  before  tbe  recent  Act  came  into  operation, 
HiRTiN  *^i^cl  upon  tbis  ground  the  Court  held  that  the  right  was 
Attwood.  concluded  by  the  former  Acts  which  were  then  unre- 
pealed, and  which  entitled  the  plaintiff  to  his  costs  in 
the  first  case,  and  deprived  him  of  them  in  the  second. 
The  point  was  again  raised  in  Butcher  v*  Henderson  (o), 
which  was  a  case  of  exclusive  jurisdiction  in  the  supe- 
rior Court;  but  that  case  also  was  determined  on  the 
ground  that,  the  transaction  having  been  complete 
before  the  new  Act  came  into  operation,  it  was  governed 
by  the  enactments  of  the  former  County  Courts  Acts. 
The  Court  however  in  delivering  judgment  on  the  above 
ground  referred  to  actions  like  the  present,  where  the 
transaction  remained  incomplete  when  the  repeal  came 
into  operation,  and  expressed  an  opinion  against  the 
right  of  the  plaintiff  to  costs  under  a  supposed  revival  of 
the  Statute  of  Gloucester  in  trivial  cases  where  no  order 
ever  would  have  been  made  to  give  him  costs  before. 

In  Mount  v.  Taylor  {b)  this  question  was  again  raised, 
and  very  fully  discussed  in  a  case  where  the  event 
determining  the  costs  did  not  occur  until  after  the  recent 
County  Courts  Act  had  come  into  full  operation,  and 
therefore  the  transaction  remained  incomplete  when  the 
repeal  of  the  provisions  of  the  former  Acts  took  effect. 
That  case  therefore  resembles  the  present,  except  that 
there  the  cause  of  action  involved  questions  of  titie 
which  gave  the  plaintiff  a  right  to  costs  under  the 
former  Acts.  And  the  Court  decided  that  the  Statute 
of  Gloucester  had  not  been  repealed  as  to  the  classes  of 
cases  in  which  under  the  former  County  Court  Acts 
the  plaintiff  would  be  entitied  to  costs  on  obtaining  a 

(a)  AfUe,Tp,  411. 

(b)  37  L.  J.  a  P.  326;  L.  B,  3  C.  P,  Qi5. 
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Judge's  order  or  certificate,  either  on  the  ground  of     [1869.] 

exclusive  or  concurrent  jurisdiction,  or  where  the  cir-       Mibfih 

cumstances  of  the  case  shewed  a  sufficient  reason  for     arwood. 

linngiiig  the  action  in  the  superior  Court    But  with 

regard  to  cases  like  the  present,  where  there  was  neither 

exdusive  nor  concurrent  jurisdiction,  nor  any  ground 

for  obtaining  a  Judge's  order  or  certificate,  an  opinion 

was  expressed  by  ffiUei  J.  (a),  and  not  dissented  from  by 

the  rest  of  the  Court,  that  as  to  such  cases  the  Statute 

of  Gloucester  had  been  repealed  by  the  former  County 

Courts  Acts,  which  prevented  the  plaintiff  firom  obtaining 

his  costs  in  any  way ;  and  that  under  the  provisions  of 

the  ^Act  commonly  called  Lord  Brougham's  Act,  IS  & 

14  Vict  c.  21.  f.  6.,  the  Statute  of  Ghmceiter  was  not 

revived  by  The  County  Courts  Act,  1867,  but  continued 

repealed  as  to  such  cases.    In  this  opinion,  which  was 

Bubstantially  the  same  as  that  which  was  expressed  by 

Blackburn  J.  in  delivering  the  judgment  of  this  Court 

in  Butcher  v.  Henderson  (i),  my  brother  Lush  and  I 

concur,  and  we  think  that  the  present  rule  should  be 

discharged. 

Hannxn  J.  I  regret  that  I  cannot  concur  in  the 
judgment  of  my  learned  brothers.  The  cases  are  so  few 
in  which  the  point  here  to  be  determined  can  arise  that 
I  should  not  have  thought  it  necessary  to  make  any 
observations  but  for  the  bearing  which  the  decision  of 
my  brothers  may  have  on  the  question,  when  a  statute 
can  be  considered  to  be  repealed  by  implication,  and 
the  effect  in  such  a  case  of  a  repeal  of  the  repealing 
statute. 

In  this  case  the  action  was  commenced  in  July,  1867, 

(a)  37  L.  J.  a  P.  325.  330;  L,  R,  3  C.  P.  646.  653. 
(h)  Ante,  p.  411. 
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[1869.]  hrfore  the  passing  of  the  recent  County  Courts  Act 
]^i2,i2f  It  was  tried  in  April,  1868,  after  the  County  Courts 
Attwood.     ^^  c^me  into  operation. 

If  no  change  had  been  made  in  the  law  relating  to 
costs  between  the  oomn)encement  of  the  action  and  the 
trial,  the  plaintiff  would  have  been  entitled  to  apply  to 
a  Judge  at  Chambers  under  stat.  16  &  16  Viet.  c.  64 
i,  4.  to  direct  that  the  plaintiff  should  recover  his  costs 
if  he  could  make  it  appear  to  such  Judge  that  there  was 
sufficient  reason  for  bringitig  the  action  in  the  Court  in 
which  it  was  brought.  But  by  the  recent  County  Courts 
Act  the  sectio9  above  referred  to  was  repealed,  and  it 
therefore  became  impossible  for  the  plaintiff  to  obtain 
the  order  of  a  Judge  under  it. 

It  was  indeed  decided  by  the  Court  of  Exchequer  in 
Beitall  V.  The  London  and  South  Western  Railway  Com- 
pany (a),  where  the  verdict  was  obtained  before  the 
recent  County  Courts  Act  came  into  operation,  that 
the  power  of  a  Judge  to  make  an  order  under  that  sec- 
tion still  continued  notwithstanding  its  repeal.  It  was 
however  held  by  this  Court  in  Butcher  v.  Henderson  {b) 
that,  after  the  repeal  of  the  enactment,  the  power  to 
make  an  order  under  it  was  absolutely  put  an  end  to, 
even  though  it  would  have  been  made  ck  debito  justitise, 
if  the  law  had  remained  unaltered. 

But  the  Legislature,  at  the  same  time  that  it  repealed 
the  power  of  a  Judge  to  order  that  the  plaintiff  should 
recover  his  costs,  also  repealed  stat.  13  &  14  Vkt  c,  61. 
s.  11.,  by  which  the  necessity  for  such  an  order  was 
created.  The  language  of  stat  13  &  14  Vict  c.  61.  s.  IL 
is  as  follows :  — *'  If  in  any  action'  commenced  after  the 

(a)  37  L.  X  Exch,  89 ;  L,  B.  3  Exch,  141. 
(6)  Ante,  p.  411. 
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passing  of  this  Act  in  any  of  Her  Majesty's  Courts  of      [1869.] 
record  in  covenant^  debt,  &c.,  the  plaintiff  shall  recover       UiRruT' 
a  sum  not  exceeding  20/.,  .  .  .  ,  the  plaintiff  shall  have      ArnrooD. 
judgment  to  recover  such  siim  only,  and  no  costs^  except 
in  the  cases  hereinafter  provided;"  and  one  of  those 
excepted  cases  was  where  an  order  of  the  Court  or  of  a 
Judge  at  Chambers  was  obtained  under  sect  13  of  that 
Act,  for  which  was  afterwards  substituted  sect.  4  of  stat. 
15  &  16  Fict.  c.  54.     I  think  that  the  effect  of  thus 
repealing  with  one  breath  the  enactment  which   em- 
powered the  Court  or  a  Judge  to  order  that  the  plaintiff 
should  recover  his  costs  and  that  which  imposed  this  as 
a  condition  on  the  obtaining  his  costs  is  to  leave  the 
plaintiff  in  the  position  in  which  he  would  have  been 
before  the  existence  of  the  repealed  statutes,  that  is, 
entitled   to   recover  his  costs  under   the   Statute  of 
GIou<^€8ter. 

It  "vas  contended  for  the  defendant  that  the  decision 
in  Btdtcherr.  Henderson  (a)  was  opposed  to  this  view,  but 
I  think  that  is  not  so.    In  that  case  the  plaintiff  in  an 
action  of  trespass  recovered  a  verdict  for  less  than  5/. 
before  the  recent  County  Courts  Act  was  in  force ;  he 
was  therefore  entitled  to  a  judgment  for  the  amount  of 
the  verdict  and  no  costs  unless  he  obtained  an  order  of  a 
Judge  under  stat  15  &  16  Vict  c.  54  s.  4,  which  he  had 
an  opportunity  of  doing  but  did  not  do  before  that  enact- 
ment was  repealed.    This  Court,  applying  the  madm 
^*  Nova  constitutio  futuris  formam  imponere  debet,  non 
prseteritis,''  held  that  the  transaction  was  complete  when 
the  plaintiff  recovered  his  verdict,  and  that,  as  at  that 
time  he  was  entitled  to  recover  judgment  for  less  than 
5Z.  and  no  costs  unless  he  got  an  order,  which  he  failed 

(a)  AntCf  p.  411. 
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[18^.]  to  do.  the  repeal  of  the  statute  conld  not  operate  to 
uilnj  S"^  ^'"^  '^  nght  to  a  different  jadgmenL  This  Court 
Anwooit.  c^pi'csslj  rested  its  judgmeot  on  the  fact  that  the  event 
on  whidi  the  plaintifipB  right  to  costs  depended,  namely, 
recovery  by  verdict,  occurred  before  stat  30  &  SI  Viet, 
e,  142.  came  into  (iteration.  And  this  has  been  painted 
oat  to  be  the  ratio  decidendi  of  the  case  by  Smith  3. 
in  Mmait  v.  Teq/Ior  (a).  But  in  the  present  case,  when 
the  plaintiff  recovered  his  verdict,  there  was  no  statute  in 
existence  which  deprived  bim  of  costs  unless  he  obtained 
the  order  of  a  Judge :  he  is  therefore  entitled  to  have 
bia  costs  nndv  the  general  enactment  of  the  Statute  of 
GhmetUer  that  the  plaintiff  in  all  actions  in  which  he 
recovers  damages  shall  also  recover  agunst  the  defen- 
dant his  costs  of  suit 

It  was  however  contended  for  the  defendant  that  the 
Statute  of  GloMcetter  was  repealed  by  the  County  Courts 
Acts  as  to  all  actions  of  debt  in  which  the  plaintiff 
recovers  less  than  SOt,  and  that  the  subsequent  repeal 
of  those  statutes  did  not  revive  the  Statute  of  Gloaeeiter 
byreason  oftheSth  section  of  LordfroujcAoni'sAct,  I3& 
14  Viet,c.  21.  This  point  was  under  the  consideration  of 
the  Court  of  Common  Pleas  in  Mama  v.  Tat/lor  (a\  and, 
for  the  reasons  which  are  so  fully  given  in  the  jndgmenti 
in  that  case,  I  think  that  the  Statute  of  Gloucetter  was 
not  repealed  by  the  County  Courts  ActSj  but  that  con- 
ditions only  were  imposed  on  its  operation,  such  as  the 
obtaining  the  Judge's  order ;  and  that  where  the  con- 
ditions were  fulfilled  the  right  to  costs  was  derived  from 
the  SUtute  of  Glaucnter.  H'UUt  J.  says,  L.  R.  S  C.  P. 
653,  "  If  the  records  of  the  Court  be  searched  from 
the  passing  of  the  Coun^  Court  Acts  to  the  present 
(«)  37  Z.  J.  C.  P.  331 ;  i.  J?.  3  C.  P. ««. 
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day,  it  will  be  found  that  the  costs  have  always  been      [1869.] 
taxed  upon  the  Statute  of  Gloucester,  and  not  upon       hibiim 
the  order  of  the  Judge,  that  order  being  treated  only  as     attwood. 
eyidence  of  the  right.  The  records  therefore  .  .  .  lead  to 
the  ineyitable  conclusion  that  the  Statute  of  Gloucester 
was  in  force  as  to  all  cases  in  which  a  Judge's  order  could 
be  obtained  under  the  County  Court  Acts,  and  that  it 
was  the  Statute  of  Gloucester  in  such  cases  which  gave 
the  plaintiff  bis  costs  while  the  County  Court  Acts 
rendered  the  obtaining  a  Judge's  order  a  necessary  con- 
dition, and  it  is  the  statutes  imposing  this  condition  only 
which  have  been  repealed  by  the  Act  of  last  year/'    It 
is  true  that  in  Mount  v.  Taylor  (a)  the  action  could  not 
have  been  brought  in  the  County  Court,  but  the  reason- 
ing of  the  learned  Judges  is  equally  applicable  to  a  case 
like  the  present  where  the  County  Court  had  jurisdic- 
tion.    I  would  refer  particularly  to  the  judgment  of 
Smith  J.f  which  appears  to  me  conclusively  to  establish 
that  the  Statute  of  Gloucester  cannot  properly  be  said 
to  be  repealed  as  to  those  cases  in  which  a  Judge  had 
power  to  certify  that  the  plaintiff  recover  his  costs.     To 
impose  a  condition  on  a  class  of  plaintiflb  before  they 
shall  be  entitled  to  the  benefit  of  a  statute  is  not  a  repeal 
of  it  as  to  them,  and  it  is  only  by  a  figure  of  speech  that 
it  has  been  so  described ;  it  merely  intercepts  in  the  speci- 
fied cases  the  operation  of  the  statute,  which  remains  in 
existence  and  unrepealed  notwithstanding.  The  5th  sec- 
tion of  Lord  Brougham^s  Act,  18  &  14  Vict,  c,  21.,  has  for 
its  object  to  prevent  the  revival  of  a  statute  contrary  to  the 
intention  of  the  Legislature ;  but  it  cannot  be  supposed 
that  it  is  contrary  to  the  intention  of  the  Legislature  to 
restore  to  a  statute  its  original  force  without  condition 

(fl)  37  Z,  J.  a  p.  325;  L,R.  3  C.P.  645. 
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Attwood. 
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when  all  that  it  has  done  has  been  to  repeal  the  con- 
dition^  and  it  can  make  no  diflTerence  that  other  qualifi- 
cations are  introduced  which  are  not  applicable  to  all 
the  cases  to  which  the  repealed  condition  attached.  It 
appears  to  me  that  the  few  cases  in  which  the  circum- 
stances can  be  similar  to  the  present  were  not  in  the 
contemplation  of  the  Legislature  when  it  enacted  the 
recent  County  Courts  Act,  and  I  think  it  better  to  say 
so  than  to  put  a  construction  on  the  statute  which  may 
create  an  embarrassing  precedent  on  other  occasions. 

I  think  therefore  that  our  judgment  should  be  for 
the  plaintiff. 

Rule  dischai^ed  (a). 

(a)  See  the  two  preceding  cases. 


Friday, 
May  lat 


Perpetiud 
curate. 
Lay  rector, 
1  G,  1,  8t,  2. 
c.  10. 
Eight  of 
depasturing 
sheep  in 
churchyard. 


Greenslade  against  Dabby. 

The  perpetual  cnrate  of  a  benefice  has  a  right  to  the  possession  of  the 
church  and  churchyard  so  far  as  is  necessary  for  the  p^ormance  of  his 
sacred  functions,  but  no  farther,  and  thereJbre  has  no  right  to  prevent 
the  lay  rector  or  persons  daimine  under  him  from  depasturing  by  sheep 
the  grass  in  the  churchyard :  and  the  law  in  this  respect  is  not  a£fectea 
by  Stat.  1  G.  1.  »t,  2.  c.  10. 

^PH£  plaintiff  was  the  perpetual  curate  and  incumbent 
of  Stoke  sub  Hamden,  in  the  county  of  Somerset. 
The  church  stands  in  an  enclosed  churchyard  into  which 
the  public  have  access  by  a  gate  leading  from  the  high 
road. 

The  defendant  was  the  tenant  and  occupier  of  certain 
glebe  land  adjoining  the  churchyard  and  communicating 
with  it  by  another  gate,  and  the  action  was  brought 
against   him  for   having   turned    his  sheep  into   the 
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churchyard  and  depastured  the  grass  there  against  the        1868. 
will  of  the  plaintiff.  Gbxkmbladk 

The  following  special  case  was  stated  for  the  opinion       darbt. 
of  the  Court 

The  rectory  of  Stoke  sub  Hamden,  Somersetshire^  is  an 
impropriate  rectory,  and  after  its  surrender  to  the  Crown 
upon  the  dissolution  of  the  monasteries  was  granted  by 
Queen  EUzabeth  to  John  Robinson  and  Lawrence  Sinr 
gktan  as  joint  tenants  in  fee,  from  whom  the  family  in 
whom  the  rectory  is  yested  derive  their  title.  The 
rectory  is  valued  in  the  King's  books  at  49L  19s.  Sicf., 
and  its  endowment  is  there  stated  to  arise  from  glebe 
and  tithes. 

Sarah  Frances  Hawkesworth,  wife  of  TTiomas  Hawkes' 
worthy  Esquire,  is  lay  rector  and  impropriator  of  the 
church.  The  tithes  of  the  parish  are  commuted  at 
4472.  10<.  There  is  a  considerable  extent  of  glebe  land 
with  a  house  upon  it,  which  are  in  the  occupation  of 
the  defendant. 

Prior  to  the  year  1826  the  owner  for  the  time  being 
of  the  impropriate  rectory  provided  a  curate  to  serve 
the  church  at  Stoke  at  an  annual  stipend  of  Z\h  IOjt., 
which,  down  to  the  last  mentioned  year,  was  not  a 
charge  on  the  rectory  or  tithes. 

On  the  1 7th  February y  1826,  Andrew  Bain,  the  father 
of  Sarah  Frances  Hawkesworth,  as  the  then  patron  of 
the  church,  signed  a  consent  to  the  augmentation  of  the 
living  by  the  Governors  of  Queen  Anh^s  Bounty,  who 
accordingly  in  that  year  augmented  the  living  with  1600/. 
out  of  the  Parliamentary  Grants  Fund  (now  represented 
by  1846/.  135. 6d.  Consols) ;  and  in  consideration  of  such 
augmentation  Andrew  Bain^  by  deed  dated'  the  4th 
My^  1826,  and  made  between  him  of  the  first  part,  the 
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1868.       Governors  of  Qaeen  Ann^s  Bounty  of  the  second  part, 
Grbbmsladk   *"^^  *^^  Reverend  Richard  Phelips,  therein  described  as 
^'  curate  of  the  curacy  of  Stoke  under  Hamden  aforesaid,  of 

the  third  part^  charged  the  impropriate  rectory  of  Stoke 
under  Hamden,  and  the  glebe  lands,  tithes,  tenths,  fruits, 
profits^  oblations^  obventions^  emoluments,  commodities, 
advantages  and  appurtenances  whatsoever  thereunto 
belonging  or  appertaining,  with  the  yearly  rentcharge 
of  31/.  10s.,  payable  quarterly  to  the  said  Richard 
Phelips  and  his  successors  curates  of  the  curacy  of  /S^toie 
under  Hamden.  A  copy  of  this  deed  was  annexed  to 
and  formed  part  of  the  case.  On  the  augmentation  the 
curacy  became  a  perpetual  benefice  under  stat.  1  C  1. 
St,  2.  c.  10. 

In  1842  a  further  augmentation  was  made  out  of  the 

Royal  Bounty  Fund  of    -  -  -  £200    0    0 

To  meet  benefactions  amounting  to  -     350    0    0 

Total    £550    0    0 


The  tithes  both  great  and  small  were  enjoyed  by 
Thomas  Hawkenoorth  in  right  of  his  wife,  and  the  rent* 
charge  of  31/.  10s.  was  paid  to  the  plaintiff  by  equal 
quarterly  payments. 

The  plaintiff  was  nominated  to  the  incumbency  in 
1852,  and  duly  subscribed  the  Articles  and  took  the 
oaths  as  required  by  such  license^  and  was  duly  instituted^ 
and  read  himself  in  incumbent  and  to  perform  the 
duties  of  the  church.  The  plaintiff  and  his  prede- 
cessors have  always  received  for  his  and  their  own  use 
and  benefit,  without  payment  to  any  other  person,  the 
fees  for  brick  graves  and  head  stones  from  time  to  time 
opened  or  put  up  in  the  churchyard. 

From  the  time  of  the  grant  by  Queen  Elizabeth  the 
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lay  impropriators  of  the  cliurcli  have  had  the  exdu-        18G8. 
mye  possession  of  all  the  tithes  of  the  parish  and  the    gbbmsladb 
glebe.     The  glebe  lands  have,  from  time  to  time  daring       i^2wi 
living  memory^  been  let  out  to  tenants  by  the  lay  impnh 
priators^  ivho  have  also  npon  such  occasions  let  to  such 
tenants  the  depasturing  of  the  chiurchyard  with  sheep, 
and  the  tenants  under  such  demises  have  turned  their 
sheep  into  the  churchyard  to  graze  from  time  to  time 
during  every  year  until  the  commencement  of  this  action 
without  interruption  except  as  hereinafter  mentioned. 
The  defendant  became  tenant  of  the  glebe  lands  under 
such  a  letting  about  eighteen  years  ago.     In  the  wall 
which  divides  the  glebe  lands  from  the  churchyard  on 
one  side  there  is  a  gateway,  by  which  the  tenant  had 
access  to  the  churchyard ;  there  is  a  gate  in  the  gateway 
which  was  put  up  and  always  repaired  by  the  lay  impro- 
priator,  and  the  public  have  no  right  to  use  the  gate  or 
gateway  which  leads  only  to  the  glebe  fields. 

In  the  year  1865  the  plainti£f  objected  to  the  defen- 
dant taming  his  sheep  into  the  churchyard,  and  he 
claimed  the  legal  right  of  possession  of  the  churchyard 
as  perpetual  curate,  and  a  correspondence  took  place 
between  him  and  Mr.  Hawheswortk  on  the  subject. 

On  the  23rd  January,  ]L866,  the  plain tifi*  sent  the 
following  letter  to  the  defendant. 

East  Stoke, 
Dear  Sir,  January  28rd,  1866. 

I  hereby  forbid  you  on  pain  of  trespass  to  put  your 
sheep  or  any  other  cattle  into  the  churchyard  of  this 
parish,  the  right  to  the  use  of  which  is  by  law  vested  in 
the  minister  for  the  time  being,  and  I  must  also  request 
that  you  will  keep  the  small  gate  at  the  south-west 

VOL.  uc  2  G  B.  &  s. 
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1868.       corner  of  it  leading  into  Mr.  Hawkesworth's  field  in 

GsiENSLADE  Jour  occupation  properly  closed. 

Darbt.  ^  P^®  yo^  notice  likewise  that,  by  any  wilfbl  disregard 

of  the  above  prohibition,  you  will  subject  yourself  to  an 

action  for  trespass. 

I  am,  dear  Sir, 

Yours  faithfully, 

fFl  Greenslade. 

The  defendant  as  such  tenant  continued  to  turn  his 
sheep  into  the  churchyard  after  the  reqeipt  of  this  notice, 
whereupon  the  present  action  was  brought. 

The  Court  were  to  be  at  liberty  to  draw  the  same 
inferences  of  fact  that  a  jury  might  draw. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  present  action  was  maintainable. 

Manisty  (  Watkin  Williams  with  him),  for  the  plaintiff. 
— Although  the  freehold  of  the  church  and  churchyard 
is  in  the  parson  or  rector,  Degge^s  Parson's  Councillor, 
162,  the  incumbent  of  a  perpetual  curacy  is  entitled  to 
the  possession  of  them ;  Cripps^  Law  of  the  Church  and 
Clergy,  5th  ed.,  p.  168,  Mason  v.  Lambert  (a),  Griffin 
Y.  Dighion  {b);  and  as  such  has  a  right  to  keep  out  aU 
trespassers.  By  stat.  1  Cr.  1.  st,  2.  c.  10.  s.  4.  aU 
churches,  curacies,  or  chapels  augmented  by  the 
Governors  of  Queen  Anne?^  Bounty  are  declared  to  be 
perpetual  cures  and  benefices,  and  the  ministers  thereof 
and  their  successors  shall  be  esteemed  in  law  bodies 
politick  and  corporate,  with  perpetual  succession  &&, 
and  enabled  to  take  lands  granted  to  them :  and 
this  is  further  carried  out  by  stats.  36  (?.  3.  c.  83., 

(a)  12  C  B.  796.  (h)  bB.^8,  93. 
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&  &  9  FicL  c.  70.  s.  17.    In  this  respect  the  perpetual        1868. 
corate  stands  in  the  position  of  the  old  vicar  after    gmbhsuldi 
endowment,  as  required  by  stats.  15  Bic.  2.  c.  6.,  4sH.4s.       d^^bt 
c.  12.  In  Cripps*  Law  of  the  Cfturch  and  Clergy y  p.  602, 
5th  ed.,  it  is  said,  "  The  freehold  of  the  churchyard  is,  to 
a  quahfied  extent,  in  the  minister  ^  ^  ^    The  soil  and 
profits  belong  to  him,  and  he  might  make  a  lease  thereof; 
which  profits  appear  to  be  the  feed,  and  trees  growing 
in  the  churchyard,  or,  in  fact,  any  crop  which  it  may 
bear;'^    [Blackburn  J.    Perpetual  curates  are  in  many 
respects  like  vicars,  but  there  is  a  difference  between 
them  (a).     Cockbum  C.  J.  **  Minister^'  is  the  term  used 
by  Mr.  Cripps.]     That  cannot  possibly  apply  to  a  lay 
rector.     [Blackburn  J.    In  Bayers'  Eccl  Law,  237,  it  is 
said,  '^  If  in  the  same  church  there  be  both  rector  and 
vicar,  it  may  be  doubted  to  which  of  them  the  trees  or 
grass  of  the  churchyard  belong.  But  it  seems  they  shall 
belong  to  the  rector,  unless  in  the  endowment  of  the 
vicarage  it  shall  be  otherwise  assigned.''    The  right  of 
the  rector  to  cut  down  trees  in  the  churchyard  is  limited 
by  Stat  35  Ud.  1.  st,  2.  to  repairs  of  the  church; 
Cripps,  p.  503.   The  interference  of  the  laity  with  those 
trees  is  denounced  by  a  Provincial  Council ;  1  Bum's 
Eccl  Law,  347,  9th  ed.,  Lyndw.  Promnc.  267,  ed.  1679. 
A  perpetual  curate  endowed  under  stat.  1  &.  1.  st.  2. 
c.  10.  cannot  be  removed  without  cause ;  2  Bum^s  Eccl. 
Law,  55  a,  9th  ed.,  and  he  has  the  same  interest  in  his 
curacy  as  if  he  had  been  presented,  instituted  and  in- 
ducted; Cripps,  163,  5th  ed. 

Finder y  contra. — The  finding  in  the  special  case  that 
during  living  memory  the  lay  impropriators  of  this 

(a)  See  now  stat.  31  &  32  Vict  c.  117. 

2  o  2 
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1868.  benefice  and  their  tenants  have  enjoyed  the  right  of 
Orkenslade  <Jepastnring  the  churchyard  with  sheep  is  evidence  firom 
Dabbt  ^liich  a  jury  would  presume  a  user  ever  since  the  time 
of  legal  memory.  In  Strachy  v.  Francis  (a)  Lord 
Hardwicke  says,  "  A  rector  may  cut  down  timber  for 
the  repairs  of  the  parsonage  house  or  the  chancel,  but 
not  for  any  common  purpose;  and  this  he  may  be 
justified  in  doing  under  the  statute  of  35  Ed.  1.  stat,  2., 
intitled  Ne  rector  prostemat  arbores  in  coemeterio.  If  it 
is  the  custom  of  the  country  he  may  cut  down  under- 
wood for  any  purpose,  but  if  he  grubs  it  up,  it  is  waste.*' 
The  state  of  the  vicar  is  not  to  be  confounded  with  that 
of  the  perpetual  curate.  The  former  must  be  endowed, 
the  latter  is  not  necessarily  so.  This  question  is  not 
afiected  by  stat.  1  G.  1.  st  2.  c.  10.,  per  Coleridge  J.,  in 
Doe  d.  Richardson  v.  Thomas  {b).  The  rector  having  a 
right  to  take  the  trees  in  the  churchyard  is  inconsistent 
with  the  perpetual  curate  having  exclusive  possession  of 
it.  Jones  v.  Ellis  (c)  and  Griffin  v.  Dighton  (rf)  shew 
that  the  possession  of  the  church  and  churchyard  by 
the  perpetual  curate  is  only  for  sacred  purposes;  in  the 
same  manner  as  a  churchwarden  has  possession  of  them 
for  the  benefit  of  the  parish.  A  perpetual  curate  endowed 
under  stat.  1  Cr.  1.  st,  2.  c.  10.  s.  4.  is  only  removable 
by  the  ordinary,  whereas  the  ancient  vicar  was  removable 
by  the  incumbent.  2  Burn^s  E.  L.  55  a,  9th  ed. ;  Gibs, 
Cod.  819,  2nd  ed.  [Blachbum  J.  That  shews  a  distinc- 
tion between  them.] 

Manisty,    in    reply. — Jones   v.    Ellis  (c).  Griffin  v. 
Dighton  (cQ,  prove  that  the  perpetual  curate  has  pos- 

(a)  2  Atk,  217.  (6)  9  -4.  #  £1  566»  576. 

(c)  2Y.^J,  265.  (rf)  bB.fS,  93. 
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seasioQ  of  the   churcli   and  churchyard.     Strachy  v.        1868. 
Francis  {a)  was  the  case  of  a  spiritual  rector.  Gbismbladb 


V. 

Dabbt. 


CocKBUBN  C.  J.    Our  jadgment  must  be  for  the 
defendant.     The  statute  1  G.  1.  st  2.  c.  10.  has  nothing 
to  do  with  the  matter  before  us.  All  that  statute  did  was, 
that  it  enables  the  Oovemors  of  Queen  Ann^s  Bounty 
to  endow  perpetual  curacies,  provides  a  more  solemn 
form  of  induction^  makes  them  corporations^  and  enables 
them  to    accept    any  further    endowment    from    the 
govemors  or  others.     The  endowment  of  the  perpetual 
curacy  in  the  case  before  us  consists  of  a  sum  of  money 
granted  by  the  Qovernors  of  Queen  Anne^s  Bounty  and 
an  annual  charge  on  the  rectory,  but  there  was  no 
endowment  of  the  glebe  or  churchyard.     Mr.  Manisty 
says  that  as  perpetual  curate  the  plaintiff  is  entitled  to 
the  possession  of  the  church  and  churchyard  and  to 
keep  out    everybody  except   the  churchwardens   and 
persons  coming  to  discharge  their  office.     That  how- 
ever assumes  the  whole   matter  in  dispute^  namely, 
that  the  plaintiff  being  incumbent  of  the  churchyard 
has  such  possession  of  it  that  the  rights  of  others, 
including  the  owners  of  the  freehold,  are  excluded.     I 
quite  agree  that,  both  on  general  principle  and  decided 
cases,  the  incumbent  has  possession  of  the  church  and 
churchyard,  but  that  is  only  for  the  special  purpose  of 
domg  what  is  necessary  for  the  duties  of  his  office, 
and  I  do  not  see  how  that  excludes  the  rector  from 
exercising  his  concurrent  rights.     It  is  clear  there  are 
cases  in  which  the  lay  rector  may  have  the  trees  in  the 
churchyard,  and  it  is  laid  down  in  Lyndwood  Provine. 
Ub.  3,  tit.  28,  p.  267,  ed.  1679,  that  where  in  a  parish 

{a)  2  Atk.  217. 
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1868.  there  is  a  rector  and  also  a  vicar,  the  vicar  is  not  entitled 
Grxknbiadb  to  the  trees  except  in  virtue  of  his  endowment  of  the 
Paebt.  vicarage.  Generally  speaking  the  endowment  carries 
with  it  the  ordinary  rights  of  property.  Tet  as  is  the 
case  with  trees,  so  there  may  be  a  case  where  the  right 
of  pasture  or  right  of  herbage  arising  out  of  the  soil 
does  not  belong  to  the  vicar.  If  the  trees  may  be  in  a 
layman  so  may  the  grass.  But  the  case  of  a  perpetual 
curate  is  different,  as  this  case  shews.  As  there  are  cases 
in  which  the  right  to  the  trees  does  not  go  to  the  vicar, 
so  here  the  possession  of  perpetual  curate  does  not  carry 
anything  not  necessary  to  his  office,  unless  it  is  part  of 
the  endowment,  which  is  not  the  case  here.  Not  only 
is  mere  possession  of  the  perpetual  curacy  not  enough  to 
support  the  plaintiff's  claim,  but  it  has  been  the  custom 
in  this  case,  as  far  back  as  living  memory  will  go,  for 
the  rector  and  those  claiming  under  him  to  use  this 
land  as  was  done  here,  and  this  having  been  allowed  for 
so  long  may  be  taken  to  have  had  a  lawful  origin. 

Blackbu&n  J.  I  am  of  the  same  opinion.  Look 
how  matters  stood  originally :  the  land  belonged  to  some 
person,  but  so  far  as  any  portion  of  it  was  consecrated 
his  right  or  interest  in  it  was  much  cut  down.  In  all 
cases  some  profit  would  be  incidentally  made  out  of  the 
churchyard,  and  this  would  belong  to  the  rector  as 
owner  of  the  fee  simple.  The  reli^ous  bouses,  when 
they  got  possession  of  a  rectory,  sent  one  of  their  own 
body  to  perform  the  religious  services.  This  person  had 
no  particular  interest  in  the  land,  but  was  called  the 
vicar.  Then  came  the  statutes  15  R.  2.  c.  6.,  4  ZT.  4 
c.  12.,  saying  the  vicar  should  be  perpetual  and  have 
an  endowment,  and,  as  he  had  so  far  got  possession  of 
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the  land  on  \vhich  the  church  stood^  he  might  be  con-        3868. 
sidered  possessor  generally.    The  practice  was  usually    gbkbhslade 
to  give  him  the  small  tithes  and  a  small  part  of  the       daeby. 
glebe.     Vicars  for  sereral  centuries  have  been  in  enjoy- 
ment of  the  pasturage  of  the  churchyard,  and  the  pre- 
sumption is  that  they  were  endowed  of  them ;  but  this 
was  not  necessarily  the  case,  as  it  might  be  shewn  that 
the  rector  reserved  it  to  himself.    Then  came  the  per- 
petual curate.    Here  there  was  no  endowment  and  no 
possession  further  than  for  the  purpose  of  performing 
the  duties  of  or  acting  as  a  spiritual  rector.    After  the 
Reformation,  when  the  benefice  came  into  the  hands  of 
a  lay  impropriator,  he  was  bound  to  appoint  a  person 
to  perform  those  duties;  but  there  is  nothing  in  that 
which  would  give  the  perpetual  curate  possession  of  the 
church   and  churchyard.     Does  then  the  fact  of  his 
having  got  possession  of  the  land,  even  for  temporal  pur- 
poses, make  any  alteration?     I  think  not.     If  indeed 
the  Legislature  had  directed  that  this  consequence  should 
follow  from  endowment  imder  Queen  Anne*^  Bounty, 
we  must  so  hold,  but  that  would  be  a  strong  enactment, 
and  I  doubt  if  the  Legislature  would  have  agreed  to  it. 
Looking  however  at  stat.  I  (?.  1.  sL  2.  c.  10.,  it  con- 
tains nothing  of  the  kind.    That  statute  only  makes  the 
perpetual  curate  a  body  corporate,  provides  for  more 
solemn   induction  and  enables  him  to  accept  further 
endowments,  all  very  proper  and  just  conditions.    But 
there  is  nothing  to  say  that  the  property  in  the  land  is 
to  be  taken  from  the  lay  impropriator.     Mr.  Manisty 
contends  that  by  operation  of  law  induction  must  put 
the  perpetual  curate  in  possession  of  the  church  and 
churchyard.     But  all  that  he  is  put  in  possession  of  is 
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1868.       ^^^  ^^^  purpose  of  bis  sacred  oflSce,  and  not  for  all 
purposes. 

Hannen  J*  I  am  of  the  same  opinion.  Stat.  1  G.  1. 
tL2.  c,  10.  does  not  affect  this  case.  As  to  the  general 
question^  we  are  empowered  to  draw  inferences  of  &ct, 
and  as  we  have  proof  here  that  so  far  as  living  memory 
goes  back  the  rector  has  enjoyed  this  land^  it  is  neces- 
sary to  shew  that  this  could  not  have  a  legal  origin.  But 
no  authority  has  been  dted  for  that  proposition.  It  has 
been  assumed  that  the  perpetual  curate  has  a  right  to 
the  possession  of  the  church  and  churchyard.  If  pos- 
session means  exclusive  possession  there  is  an  end  of 
the  question.  But  I  do  not  see  why  the  rights  which 
he  has  in  the  land  for  the  purpose  of  performing  divine 
service  should  exclude  the  rector  any  more  than  they 
would  exclude  the  right  of  any  person  having  a  right  of 
way  across  the  churchyard. 

Judgment  for  the  defendant 


END   OF  EASTER  TERM. 
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EASTER  VACATION,  31  VICT.        ises. 


The    Qu£EN    against    The    Guardians    of    the  Saturday, 

Mbdway  Union. 


Lunatic 
Asylums  Act, 
Stat  24  &  25  Viet.  e.  56.  s.  7.  does  not  take  away  the  right  which  1853, 16  #  17 

ovezseen  of  parishes  have  under  stat  16  &  17  Vict,  e,  97.  s,  108.  to    Vict.  e.  97. 

appeal  againat  an  order  adjudging  the  settlement  of  a  pauper  lunatic.       '•  10& 

c,  55.  s.  7. 

r^N  appeal  to  the  Quarter  Sessions  of  the  county  of  f^^^ 
Kent  by  the  churchwardens  and  overseers  of  the  Settlement. 

.       .        AppeaL 

pariah  of  Alderskot  against  an  order  of  two  justices 
adjudicating  the  settlement  of  H.  Wilson,  a  pauper 
lunatic,  and  ordering  certain  expenses  of  his  main- 
tenance to  be  paid,  the  order  was  quashed  subject  to 
a  case. 

The  order  appealed  against  was  directed  to  the  guar- 
dians of  the  Mtdvoay  Poor  Law  Union,  who  were  the 
respondents,  and  the  guardians  of  the  Famham  Poor 
Law  Union,  whereby  the  justices  adjudged  the  last 
l^al  settlement  of  H.  Wilson,  then  confined  in  the 
lunatic  asylum  at  Banning  Heath,  in  that  county,  to  be 
in  the  parish  of  Aldershot,  in  the  Famham  Poor  Law 
Union,  and  ordered  the  guardians  of  the  poor  of  that 
union  to  pay  to  the  respondents  certain  sums  which 

• 

bad  been  expended  by  them,  and  also  weekly  and 
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1868.        every  week  from  the  date  of  the  order  to  pay  to  the 

The  Queen     treasurer  of  the  Asylum  a  certain  further  sum. 

Quaidians  of       -^  ^^W  ^^  duplicate  of  the  order,  together  with  the 

^^ni^n^     statements  required  by  stat.  16  &  17  Vict  c.  97.  s.  107., 

setting  forth  the  grounds  of  adjudication  including  the 

particulars  of  the  settlement  relied  on  in  support  thereof, 

and  addressed  to  the  guardians  of  the  poor  of  the  Fam- 

Iiam  Poor  Law  Union,  and  to  the  churchwardens  and 

overseers  of  the  parish  of  Aldershot,  was  sent  by  the 

respondents  to  the  guardians  and  the  churchwardens 

and  overseers  respectively. 

Upon  the  appeal  coming  on  to  be  heard,  it  was 
objected  on  the  part  of  the  respondents  that  the  appeal 
ought  to  have  been  brought  by  the  guardians  of  the 
Famham  Poor  Law  Union,  and  not  by  the  church- 
wardens and  overseers  of  the  parish  of  Aldershot^  and  it 
was  contended  that  the  churchwardens  and  overseers 
had  no  right  to  appeal  against  the  order,  inasmuch  as 
they  were  not  parties  to  the  order  or  proceedings  before 
the  justices,  and  the  expenses  of  maintaining  the  lunatic 
were  under  stat.  24  &  25  Vtct  c.  65.  ss,  6  and  7.  thrown 
upon  the  common  fund  of  the  Farnham  Poor  Law 
Union.  The  Quarter  Sessions  overruled  the  objection, 
heard  the  appeal  upon  the  merits  and  quashed  the 
order. 

The  question  for  the  decision  of  the  Court  was, 
whether  the  churchwardens  and  overseers  of  the  parish 
of  Alderahot  had  a  right  to  appeal  against  the  order. 

Stat.  24  &  25  Vict.  c.  55.  #.  6.  "  The  cost  of  the 
examination  of  any  lunatic  pauper,  present  or  future,  of 
his  removal  to  and  from,  and  his  maintenance  in  any 
asylum,  licensed    house,  or  registered    hospital,   who 


XX  XT,  VICTORIA.  441 

would  under  any  provision  oV*  stat.  16  &  17  Vict.  c.  97.,        1868. 
''  be  chargeable  to  a  parish  in  a  union^  shall  from  and    The  Qukeh 
after  the  25th  day  of  March   next  be  borne  by  the   Ouapi'mjaof 
oommon  fund  of  the  union  comprising  such  parish."  ^^-^n  ^ 

Sect.  7.  ''  The  guardians  of  any  union  may  obtain 
orders  upon  the  guardians  of  any  other  union^  or  upon 
the  guardians  or  overseers  of  any  parish  not  comprised 
in  a  union,  or  upon  the  treasurer  of  the  county^  and 
may  appeal  against  or  defend  any  orders  in  respect  of 
any  lunatic  paupers  hereby  made  chargeable  upon  the 
common  fund  of  the  union^  in  like  manner  and  subject 
to  the  same  incidents  and  provisions  as  are  contained  in 
the  said  last  cited  Act,  in  respect  of  lunatic  paupers 
chargeable  to  any  parish  in  such  union :  Provided  that 
every  appeal  now  pending  may  be  continued  and  deter- 
mined as  though  this  Act  had  not  been  passed." 

Barrow,    for    the  appellants. — Under  The  Lunatic 
Asylums  Act,  1858,  16  &  17  Vict.  c.  97.  s.  107.,  either 
the  guardians  of  the  union  or  the  overseers  of  the  parish 
might  appeal;  Reg.  v.  The  Justices  of  the  West  Biding 
of  Yorkshire  (a).     By  stat.  24  &  25  Vict.  c.  55.  s.  6.  the 
costs  of  the  maintenance  of  a  lunatic  pauper  are  now 
borne  by  the  common  fund  of  the  union;  but  that 
makes  no  difference  in  the  right  of  appeal.    The  over- 
seers of  the  parish  are  more  interested  in  the  settlement 
of  the  pauper  lunatic  than  the  guardians  of  the  union. 
The  order  unappealed  against  will  be  conclusive  on  the 
former  as  to  his  settlement ;  Beg,  v.  The  Inhabitants  of 
St  Mary,  Lambeth  (ft).  Before  The  Union  Chargeability 
Act,  1865,  28  &  29  Vict.  c.  79.  s.  2.,  though  the  pauper 
lunatic  was  chargeable  to  the  union  his  family  were 

(a)  lE.^B.  14.  (6)  7  Q.  B.  587. 
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1868.  chargeable  to  the  parish.     ^Lush  J.    Now  the  parish  in 

The  Queen  which  the  pauper  lunatic  is  settled  has  an  interest  in 

Guardians  of  *^®  Order  in  comnion  with  the  other  parishes  in  the 

^f".^^^  union.]      Sect.  7  of  stat.  24  &  25  Vict.  c.  55.,  which 

Union.  J 

enables  the  guardians  of  a  union  to  appeal  in  the  case 
of  lunatic  paupers,  does  not  by  implication  repeal  the 
right  of  appeal  given  by  stat.  16  &  17  Vict  c.  97.  s.  108. ; 
and  this  provision  seems  needed  where  a  parish  is  a 
union  by  itself.     [He  also  referred  to  sect.  12  of  stat. 
24  &  25  Fict  c.  55.]     ^'  It  is  a  general  rule,  that  sub- 
sequent statutes,  which  add  accumulative  penalties,  and 
institute  new  methods  of  proceeding,  do  not  repeal 
former  penalties  and  methods  of  proceeding  ordained 
by  preceding  statutes,  without  negative  words.     Nor 
hath  a  latter  Act  of  Parliament  ever  been  construed  to 
repeal  a  prior  Act,  unless  there  be  a  contrariety  or 
repugnancy  in  them,  or,  at  least,  some  notice  taken  of 
the  former  Act,  so  as  to  indicate  an  intention  in  the 
lawgiver  to  repeal  it;''   Dwarris  on  Statutes,  532-3, 
2nd  ed.     Suppose  the  guardians  of  the  parish  assert 
at  the  board  of  guardians  that  the  pauper  lunatic  is  not 
settled  in  their  parish,  they  may  be  outvoted  by  the 
other  guardians.     [Jephson,  with  him,  was  stopped.] 

Prentice  and  Biran,  for  the  respondents. — This  order 
is  obtained  under  stat.  24  &  25  Vict.  c.  35.  s.  7.,  and  is 
addressed  not  to  the  overseers  of  Aldershot,  but  to  the 
guardians  of  the  Famham  Union ;  and  an  appeal  against 
it  is  given  to  guardians  ''  in  like  manner"  as  the  over- 
seers had  an  appeal  under  stat.  16  &  17  Viet  c.  97.  in 
respect  of  lunatic  paupers  chargeable  to  a  parish.  The 
proviso  to  sect.  7  of  the  later  Act  also  shews  that  an 
alteration  in  the  law  respecting  the  right  of  appeal  was 
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intended ;  therefore  that  section  by  implication  repeals 
sect.  108  of  Stat  15  &  16  Vict.  e.  97.  [Lush  J.  This 
is  an  order  under  stat.  16  &  17  Vict  c.  97.»  not  under 
Stat  24  &  25  Vict  c.  55. ;  the  form  of  the  order  is  not 
different  from  what  it  was :  sect.  6  of  the  latter  statute 
only  alters  its  effect.]  The  overseers  of  Aldershot  not 
being  parties  to  the  order,  it  is  not  conclusiye  on  them 
that  the  pauper  lunatic  was  settled  in  their  parish. 


1868. 

The  QuEBH 

V. 

Onardians  of 

Medwat 

Union. 


Lush  J.  The  Quarter  Sessions  were  right  in  deciding 
that  the  overseers  of  Aldershot  had  a  right  of  appeal. 
'According  to  Reg.  y.  The  Justices  of  the  West  Riding 
of  Yorkshire  (a),   under  stat   16   &    17   Vict   c.   97. 
<.  108.,  either  the  guardians  of  the  union  or  the  over- 
seers of  the  parish  or  both  might  have  appealed  against 
this  order.     Then  is  there  anything  in  stat.  24  &  25 
Viet,  c,  55.  to  take  away  from  the  overseers  the  right  of 
appeal?   The  difference  is  that  under  stat.  16  &  17  Fict 
c.  97.  the  guardians  of  the  union  upon  whom  the  order 
was  made  charged  the  expenses  against  the  parish  in 
which  the   pauper  lunatic  had  been  adjudged  to  be 
settled :  and  the  effect  of  the  order  is  altered  by  stat 
24  &  25  Vict,  r.  55.  s.  6.,  which  enacts  that  the  cost  of 
maintenance  shall  be  borne  by  the  common  fund  of  the 
union.    But  the  order  must  still  adjudge  the  settlement 
in  the  parish  under  stat.  16  &  17  Vict  c.  97.,  and  the 
parish  has  some  interest  in  appealing  against  it^  for  the 
maintenance  of  the  lunatic's  family  would  be  charge- 
able to  it.    It  is  argued  that  sect.  7  of  the  later  statute 
impliedly  repeals  sect.  108  of  the  former^  but  the  two 
may  well  stand  together,  though  I  do  not  see  the  reason 
for  the  clause  in  sect.  7  which  enacts  that  the  guardians 

(a)  lE.^B.  14. 


444 


EASTER  VACATION. 


1868.  may  appeaL  The  framers  of  it  overlooked  the  case  of 
The  QuEEH  Ji^'  ^*  ^^  Justices  of  the  West  Riding  of  Yorkshire  (a) 
Guardians  of   ^^^  assumed  that  under  the  former  Act  the  guardians 

^^^m      ^^  ^^^  *^^  ^e^^  ^f  *PP^^ 

Hannen  J.  concurred. 


Judgment  for  the  respondents. 

(a)  7E.fB.14. 


IN  THE  EXCHEQUER  CHAMBER. 


Saturday, 
May  9m. 

Immemorial 

payment. 

^resumption. 

Modus  deci' 

mandi, 

Bankness. 

Marriage  fee. 


Bryant  against  Foot. 

1.  A  marriage  fee  cannot  be  claimed  of  common  right*  but  if  it  i» 
of  a  reasonable  amount,  may  be  due  by  custom.  Per  KeUy  C.  B., 
Byles  and  Keating  JJ.,  Martin^  Bramwell  and  Channetl  BB. 

2.  Where  a  fee  has  been  received  for  a  great  length  of  time,  the  right 
to  which  could  have  had  a  legal  origin,  it  may  and  ought  to  be  assumed 
that  it  was  received  as  of  right  during  the  whole  period  of  legal  memory 
to  the  present  time,  unless  the  contrary  is  proved.  Id. 

3.  The  right  to  a  payment  claimed  as  immemorial  may  be  disproved 
by  proof  of  its  being  rank ;  t.  e,  so  large  that  it  could  not  possibly  have 
existed  at  the  commencement  of  the  time  of  legal  memory,  fiy  the 
same,  dissentiente  Keating  J. 

4.  The  Court  will  take  judicial  notice  of  the  difference  in  the  vahie 
of  money  at  the  time  of  Bichard  I.  and  the  present  day.  By  the  same, 
dissentiente  Keating  J. 

5.  The  parson  of  an  agricultural  parish  claimed  a  fee  of  13«.  on  eveiy 
marriaoe  solemnized  in  nis  parish  church.  A  special  case  found  that 
from  1808  down  to  1854  the  sum  of  ia«.  or  13«.  ^.  bad  always  been 
paid.  Power  was  reserved  to  the  Court  to  draw  inferences  of  feet. 
Held,  that  the  claim  coidd  not  be  supported.  By  the  same,  dissentiente 
Keating  J. 

l^BROB  from  the  judgment  of  the  Queen's  Bench^ 
reported  7  B.^  S.  725. 
The  case  was  argued  on  the  26th  and  27th  November , 
1867;  before  Kelly  C.  B.j  Btles  and  Keating  JJ.^ 
Martin^  Bramwell  and  Channell  BB. 
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Coleridge  {Prideaux  with  him)^  for  the  defendant.  1868. 

Bbtaht 
MeUish  {Keane  and  Macnamara  with  him),  for  the         ^wn. 
plaintiff. 

Coleridge^  in  reply. 

The  arguments  being  the  same  as  in  the  Court  below^ 
it  is  needless  to  insert  them.  It  will  be  sufficient  to 
add  that  the  following  authorities  were  referred  to. 

Rubric  for  the  Solemnization  of  Matrimony^  contained 

in  the  first  Prayer  Book  of  Edward  VI.,  a.  d.  1549, 

and  the  second,  a.  d.  1552,  the  latter  of  which  speaks    . 

of  payment  of  "  the  accustomed  duty  to  the  priest  and 

derk/'  compared  with  that  in  force  at  present.     Litt 

8. 170 ;  1  Blackst.  Comm.  78 ;  Lyndw.  Provinc.  278,  ed. 

1679;  Constitutions  of  Archbishop  Langton,  a.d.  1222  (a) ; 

Constitutions  of  Ottobon,  a.  d.  1268  [b) ;  2  Eagle  on  Tithes, 

185,  and  the  cases  there   collected;  Degge^s  Parson* s 

Counsellor,  843-5 ;  2  Bum  Eccl.  Law,  480-481,  9th  ed. ; 

8  ii  84 ;  Agtiffes  Parergon,  409 ;  Com.  Dig.  tit.  TcU 

(E);  1  Ro.  Ab.  559,  Customes  (E)  2,  561.  (G)  8  ;  Wats. 

Clergyman* s  Law,  585,  4th  ed. ;   stats.  5  &  6  Edw.  6. 

c.  14 ;    6  &  7   W.  4^  c.  85.  s.  22. ;   Heddy  v.   Wei 

house  {c)',  Fermor  y.  Brooke  (d);  Topsail  y.  Ferrers  (e) ; 

Coryton  y.  Lithebye  {/) ;  Yard  v.  Ford{g);  Thompson  v. 

Davenport  (A) ;  Quo  Warranto  against  the  Corporation  of 

Maidenhead  (t) ;  Burdeaux  v.  Dr.  Lancaster  (J);  Naylor  y. 

(a)  2  Bum.  Eccl.  Law,  481,  9th  ed. 

{b)  2  Johnson'a  Eccl.  Lawa.  (c)  Moore,  474. 

(rf)  Cro.  El.  203.  («)  Hob.  176. 

(f)  2  Wms.  8aund.  112. 116.  (y)  2  Wnu.  Saund.  172. 

(A)  Lutw.  1069.  (t)  Palm.  76. 
U)  1  SaJk.  332. 
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1868.        Scoti  (a)  ;  Pollard  y.  Gerard  (b) ;  S.  C.  nonu  Ballard  y. 
Betaht        Gerard  (c);    Andrews  y.   Cawthame  (d) ;    Richards  v. 
Foot.        Docey  («) ;  FvUer  v.  Say  (/);  Drake  v.  Wiglesioarth  (y); 
Veale  v.  Priour  {h) ;  Paiten  v.  Castleman  (i) ;  Lord  Pel- 
ham  y.  Pickersffill (J) ;   Campbell y,  Wilson  (A);  Fleetwood 
V.  Finch  {I);  Palmer  y,  Moxon  (m) ;  Gard  v.  Collard{n); 
Daniel  y.  Gracie  {o) ;   2%e  Corporation  of  Stamford  y, 
Pawlett  (p);  Layboum  v.  Crisp  (q);  Spry  v.  Gallop  (r); 
Spry  V.  TAtf  Directors  ffc.  of  St  Marylebone  (s) ;  Beamish 
V.  Beamish  (t);  Gann  v.  The  Free  Fishers  of  WhiUtatie{u)] 
IVaheme  v.  Gardner  (r) ;   Trotter  7.  Harris  {w);  Bright 
V.    Walker  (x) ;    Jenkins  v.  Harvey  (y) ;    Shephard  v. 
Payne  {z);  Mills  v.  TAe  Mayor  ffc.  of  Colchester  (aa). 

Cur.  adv.  vulL 

There  being  a  difference  of  opinion  on  the  Beach,  the 
following  judgments  were  delivered. 

Eellt  C.  B.  This  is  an  appeal  from  the  judgment 
of  the  Court  of  Queen's  Bench.  The  defendant,  the 
rector  of  Horton  in  the  county  of  fticZrtnyAafn,  claims  hj 

(a)  1  Id.  Bayrn,  703.  {h)  2  Ld,  Baym.  1558. 

{c)  12  Mod.  608.  (d)  WiUes  536. 

{€)  WiOea  622.  (/)  fF«2&w  629. 

is)  WiUes^b^.  (A)  iTan^r.  351. 

(i)  1  Lee  387.  (»  1  T.  5.  660. 

{k)  3  £iM<  294.  (O  2  ^.  ^/.  220. 

(«i)  2M.f8.  43.  (n)  6  K  #  A  69. 

(o)  6  g.  5. 145.  ip)l  C.4'  J.  57. 

(j)  4  Jlf.  ^  fT.  320.  (r)  16  AT.  #  W.  716. 

(«)  2  CfM<  5.  (0  9  jy.  X.  a  274. 

(tt)  11  jy.  i.  C.  192.  (t)  5E.iB.  913. 

(w)  2  r.  #  J:  285.  (jr)  1  C.  M.  f  B.  211. 
(y)  1  C.  JJf.  #  5.  877;  2  Id.  393. 

(ir)  12  C.  B.  N.  S.  414;  affirmed  on  error,  16  C.  B.  N.  8.  132. 
(aa)  36'X.  J.  a  P.  210 ;  L.B.2  C.  P,  476, 
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prescription  the  fee  of  10s.  as  payable  to  the  rector^        1868. 
and  3*.  to  the  derk^  upon  every  marriage  celebrated      brtakt 
in  the  parish^  and  the  question  is  whether  this  claim         ^o^ 
can  be  maintained. 

The  evidence  is,  that  from  1808  until  1854  these  fees 
of  lOs,  and  S^.  have  been  received  and  paid  (with  some 
slight  variations,  but  which  may  be  dismissed  from  the 
case  as  immaterial)^  upon  all  marriages  solemnized  in 
the  parish ;  and  the  question  is,  whether  the  Court,  (who 
have  the  powers,  of  a  jury  in  dealing  with  the  facts), 
should  hold  upon  this  evidence  that  the  claim  by  pre- 
scription to  these  fees  is  sustained.  The  majority  of  the 
Judges  of  the  Queen's  Bench  have  determined  that  it  is 
not,  and  we  are  of  opinion  that  this  judgment  should  be 
affirmed. 

The  true   principle  of  the   law  applicable  to  this 
question  is,  that  where  a  fee  has  been  received  for  a 
great  length  of  time,  the  right  to  which  could  have  had 
a  legal  origin,  it  may  and  ought  to  be  presumed  that  it 
was  received  as  of  right  during  the  whole  period  of  legal 
memory,  that  is,  from  the  reign  of  Richard  I.  to  the 
present  time,  unless  the  contrary  is  proved.    In  this 
case,  the  right  to  these  fees  may  have  had  a  legal  origin 
before  the  time  of  legal  memory  j  and  the  evidence  that 
they  have  been  taken  in  modern  times  during  a  period 
of  nearly  fifty  years  leads  to  the  presumption  that  they 
were  lai^ully  taken  in  the  time  of  Richard  I.,  unless 
the  payment  at  that  time  be  disproved.    But  we  are  of 
opinion  that,  considering  the  difierence  in  the  value  of 
money  in  1189  and  the  present  time,  of  which  the  Court 
will  take  judicial  notice,  it  is  impossible  that  the  pay- 
ment of  such  an  amount  upon  every  marriage  in  this 

VOL.   IX.  2   H  B.   &  s. 
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1868.       parish  can  have  been  made  at  that  period,  that  the 

Bryant       objection  of  rankness  therefore  applies,  that  the  claim  ia 

F^T.        negatived^  and  that  the  plaintiff^  who  seeks  to  recover 

back  this  fee  which  he  has  paid^  is  entitled  to  the  judg* 

ment  which  he  has  obtained. 

From  the  importance  of  the  question  however,  and 
the  difficulties  with  which  it  is  surrounded  from  the 
peculiar  and  anomalous  state  of  the  law,  and  from  the 
high  respect  due  to  the  judicial  opinion  delivered  by  Mr. 
Justice  Blackburn,  who  dissented  from  the  judgment, 
it  becomes  necessary  that  we  should  carefully  consider 
and  observe  upon  the  objections  to  the  judgment  ad- 
verted to  by  him,  and  which  have  been  urged  before 
this  Court  with  great  ability  upon  the  ailment  at 
the  bar. 

It  must  be  admitted  on  the  part  of  the  plaintiff  that 
the  receipt  of  this  fee  for  nearly  fifty  years  is  evidence 
that  the  payment  is  immemorial,  if  it  can  have  had  a 
legal  origin,  and  the  contrary  be  not  proved. 

Here  a  legal  origin  may  also  be  presumed.  The  pay- 
ment of  these  fees  was  originally  voluntary ;  but  where 
they  have  been  paid  before  the  time  of  legal  memoiy 
the  title  to  them  as  a  customary  payment  is  established. 
But  the  payment  must  be  immemorial,  that  is,  they 
must  have  been  paid  in  the  time  of  Richard  I. ;  and  it 
is  clear,  upon  all  the  authorities,  that  they  can  be 
deemed  immemorial  only  if  the  payment  at  that  period 
be  not  disproved.  In  Jenkins  v.  Harvey  {a)  the  language 
of  Baron  ParJce  is  this:  That  from  uninterrupted 
modem  user  a  jury  should  find  the  immemorial  exist- 
ence of  the  payment,  unless  some  evidence  is  given  to 
the  contrary.     And  the  same  case  in  2  C.  M.  Sf  R.  893. 

(a)  1  C.  iJf.  #  2?.  877. 894. 
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408,  is  to  the  same  effect.     In  Shephard  v.  Paj/ne  (a),        1868. 
in  error  (J),  Blackburn  J.,  delivering  the  judgment  of      BrtInt 
the  Court  of  Exchequer  Chamber,  observes,  '*  Where        f^^ 
there  has  been  long  continued  modem  user  of  a  right 
capable  of  a  legal  origin,  the  existence  of  that  legd 
origin   should   be  presumed,  unless  the  contrary   be 
proved."    This  qualification, ''  that  the  contrary  be  not 
proved,"  pervades  the  authorities,  and  we  think  neces-  - 
sarily  applies  to  every  case  of  a  fixed  money  payment 
claimed  as  immemorial,  and  which  must  have  existed 
before  time  of  legal  memory.    And,  looking  to  the 
difference  in  the  value  of  money,  we  hold  it  to  be  im- 
possible that  such  a  sum  as  13«.  should  have  been  pay- 
able as  of  right  upon  every  marriage  in  a  small  rural 
parish  in  England  in  the  time  of  Biebard  I. 

But  it  is  contended  on  the  part  of  the  defendant  that 
this  test  of  the  value  of  money  applies  only  to  cases  of 
modus.  We  find  however  no  authority  whatever  for  this 
proposition.  In  reason,  and  upon  principle,  it  is  impossible 
to  distinguish  between  the  payment  of  a  fixed  sum  upon 
a  composition  for  tithes  and  the  like  payment  as  a  fee 
upon  the  solemnization  of  a  marriage,  or  upon  any  other 
consideration  or  occasion  of  the  like  nature.  And  Lord 
Campbell  appears  to  have  taken  this  for  granted  when 
he  applied  this  test  to  the  fee  payable  upon  admission  to 
a  copyhold  in  the  case  of  Traheme  v.  Gardner  (c).  Here 
then  the  fact,  not  indeed  expressly  proved  in  evidence, 
but  of  which,  as  observed,  the  Court  will  take  judicial 
notice,  that  the  difference  in  the  value  of  money  is  so 
great  as  to  render  it  certain  that  this  payment  cannot 

(a)  12  C.  B.  N.  8.  414.  (ft)  16  C.  B,  N.  8. 132.  135. 

(c)  bE.iB.  913.  040. 

2  H  2 
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1868.       bave  been  made  in  the  time  of  Ricliard  I.^  is  proofs  and 
B^Y^j,^      as  we  think  proof  conclusive^  to  rebut  the  presumption 
P^l^^        of  an  immemorial  payment  arising  from  the  modem 
usage  during  fifty  years.  Jenkins  y.  Harvey  {a),  to  which 
I  have  akeady  referred,  is  cited  as  an  authority  for  the 
defendant  upon  this  point ;  but  the  Court  there  held,  and 
we  think  rightly  held,  upon  the  evidence  in  that  case  that 
Ad.  per  chaldron  for  the  metage  of  coal,  and  which  in- 
cluded or  may  have  included  the  use  of  a  port,  might 
well  have  been  received  in  the  time  of  Richard  I.,  and 
was  therefore  not  open  to  the  objection  of  rankness. 
Besides,  it  was  possible  in  that  case  that  the  port  might 
have  been  granted  with  the  metage  of  4£f .  as  a  port  dne 
within  the  time  of  legal  memory,  and  so  that  the  sum 
was  recoverable  although  not  immemorially  taken* 

Shephard  v.  Payne  {b)  is  also  relied  upon  by  the  de- 
fendant ;  but  there  the  fee  claimed  by  the  registrar  of 
the  archdeacon  for  services  performed  upon  a  visitation 
was  not  a  fixed  sum  but  a  reasonable  sum  varying  from 
time  to  time,  though  taken  immemorially  in  respect  of 
those  services.    And  we  must  distinguish  between   a 
fixed  fee  and  a  reasonable  fee.    Either  may  be  claimed 
by  prescription,  and,  if  the  latter  be  prescribed  for  the 
amount  may  vary ;  indeed,  to  be  reasonable,  it  should 
seem  that  it  must  vary,  for  that  which  is  reasonable 
now  can  scarcely  be  said  to  have  been  reasonable  in  the 
twelfth  century. 

Upon  a  careful  consideration  therefore  of  the  whole 
of  the  authorities  bearing  upon  this  case,  we  are  unable 
to  find  any  one  instance  of  the  right  to  a  fixed  payment 
being  sustained  as  immemorial^  where  the  amount  was 

(a)  1  C.  Jlf.  #  R.  877;  2  Id.  303. 

(6)  12  C,  B,  N.  8.  414;  affimed  on  error,  16  Id.  132. 
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so  large  as  to  render  it  impossible  or  incredible  that  it        ISBS. 
should   have  been  payable  as  of  right  in  the  reign  of      bktIvt^ 
Richard  I.    The  numerous  decisions  cited  as  authorities         ^^ 
to  the  contrary  will  be  found  to  be  cases  either  of  a 
lost   grant  or  charter,  or  conveyance  which  may  have 
been  made  within  time  of  legal  memory,  or  of  a  claim, 
as   in    Shephard  v.  Payne  (a),   of  a  reasonable  sum 
varying    in  amount  according  to  the  value  of  money 
or  otber  circumstances. 

If  we  assume,  as  insisted  by  Mr.  Coleridge^  that  in  all, 
or  the  greater  number  of  these  cases,  neither  Judges 
nor  juries  have  in  reality  believed  that  a  grant,  or  a 
charter,  or  a  conveyance  had  ever  in  fact  been  made, 
(or  in  another  class  of  presumptions,  that  customs  found 
to  be  immemorial  had  actually  existed  in  the  time  of 
Richard  L),  still,  if  this  state  of  the  law  created  by  the 
Judges  to  quiet  titles,  to  protect  rights  derived  from 
long  user  or  enjoyment,  and  so  to  supply  the  want  of 
a  just  and  enlightened  legislation,  be  established  by 
these  decisions,  we  must  accept  it  as  we  find  it,  and 
hold  that  long  user  or  enjoyment,  where  a  legal  begin- 
ning is  possible,  shall  be  equivalent  to  a  legal  right, 
and   that  the  belief  or  disbelief  in  the  actual   exist- 
ence of  the  origin  presumed,  is  not  an  element  in  the 
question.     But  the  law,  thus   explained  and  defined, 
is  perfectly  consistent  with  the  proposition  contended 
for  by  the  plaintifi*  here :  that  where  to  establish  the 
right  claimed  a  state  of  things  must  actually  have 
existed  in  the  time  of  Richard  I.  which  the  Court  or 
jury  are  satisfied  cannot  by  any  possibility  have  existed 
at  that  time,  no  length  of  user  or  enjoyment  will 
support  the  claim.    Where  a  lost  grant  or  charter,  or 

{a)  12  a  B.  N.  &  414;  affirmed  on  error,  16  Id,  132. 
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1868.  conveyance,  is  presumed  iu  support  of  a  claim  to  ancient 
Brtakt  lights^  or  any  other  easement^  or  to  give  effect  to  the 
Foot.  possession  or  enjoyment  of  land  for  twenty  years  or 
more,  or  to  the  long  receipt  of  a  port  due^  or  of  a  fee» 
or  any  other  payment,  and  which  instrument  or  pay- 
ment may  have  been  made  or  originated  within  time  of 
legal  memory,  it  is  at  least  possible  that  it  may  have 
actually  existed ;  and  the  law,  while  it  gives  effect  to 
claims  resting  merely  upon  long  possession  or  user,  is 
at  least  free  from  the  absurdity  of  presuming  an  impos- 
sibility. But  where,  as  in  the  case  of  a  modus,  or 
marriage  fee,  the  law  is  that  the  payment  claimed  most 
have  begun  before  the  time  of  legal  memory,  and  the 
amount  is  so  large  that  it  cannot  possibly  have  been 
made  at  so  early  a  period,  to  presume  that  it  was 
made  would  be  to  fly  in  the  face  of  the  law,  and  to 
presume  an  impossibility. 

We  have  thought  it  right  to  deliver  our  opinion  upon 
the  important  question  raised  and  alone  determined  in 
the  Court  of  Queen's  Bench ;  but  if  it  were  necessary  to 
consider  the  other  points  presented  to  us  in  the  ail- 
ment at  the  bar,  we  should  be  prepared  to  hold  that  a 
marriage  fee  must  be  a  fixed  fee  and  cannot  be  of  a 
varying  amount,  and  that  were  it  otherwise,  the  evidence 
in  this  particular  case  would  not  support  the  claim  to 
a  merely  reasonable  or  varying  fee;  and  further,  we 
should  pause  before  we  determined  that  the  sum  of  ISs. 
is  a  reasonable  fee  to  be  demanded  and  enforced  upon 
every  marriage  in  a  small  country  parish,  even  at  the 
present  day.  We  think,  therefore,  that  the  judgment 
of  the  Queen's  Bench  should  be  aflirmed ;  and  in  this 
the  whole  of  the  Judges  who  heard  the  ailment,  with 
the  exception  of  my  brother  Keating,  concur. 
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B&AirwELL  B.  Without  at  all  dissenting  from  the  1303, 
judgment  of  my  Lord  Chief  Baron^  I  wish  to  deliver  ^q^^^^ 
my  own  reasons^  in  which  my  brother  Bykt  concurs^  for  ^* 
coming  to  the  same  conclusion.  In  this  case  the  question 
is,  whether  18«.  is  a  legal  fee  or  accustomed  duty  payable 
on  the  celebration  of  a  marriage  in  the  parish  of  Hortan, 
and  if  not^  whether  there  is  any  and  what  fea  The 
latter  part  of  the  question  may  be  disregarded^  it  not 
being  suggested  that  any  fee  can  be  demanded  as  of 
right  if  the  fee  of  ISs.  cannot.  We  are  to  perform  the 
duties  of  Judge  and  jury.  In  the  former  capacity  it 
is  agreed  that  we  are  to  say  that  no  fee  is  due  as  of 
common  rights  but  that  it  may  be  due  if  immemorially 
paid,  t.  e.y  from  the  time  of  Ricliard  L,  and  if  a  reason- 
able  fee.  This  is  the  law  which  we  are  to  pronounce, 
and  to  entitle  the  defendant  to  a  verdict  those  are  the 
£BuHa  we  are  to  find.  That  being  so,  I  say  unhesitatingly 
that  I  cannot  find  this  a  reasonable  fee  now.  It  is 
a  week's  wages  from  an  agricultural  labourer,  and  it  is 
not  reasonable  that  such  a  sum  should  be  demanded  as 
of  right  from  such  a  person  for  a  duty  which,  properly, 
should  be  performed  gratuitously.  If  this  is  a  reason- 
able amount,  it  is  unreasonably  low  for  the  adjoining 
parishes.  Further,  I  do  not  believe  it  has  been  demanded 
aiofrightf  and  paid  at  any  time.  It  may  have  been 
asked  for  and  insisted  on  in  certain  cases,  but  I  feel 
convinced  that  in  many  it  has  not  Evidence  was  given 
of  thirty  marriages  from  1808  to  1854,  but  it  is  not 
said  there  were  no  other  marriages  in  that  period.  The 
conclusion  I  draw  is  that  the  case  is  the  common  case 
of  persons  holding  an  office,  assumed  by  those  who  deal 
with  them  to  know  the  rights  of  the  office,  always  ready 
to  encroach,  turn  a  gratuity  into  a  duty,  and  whenever 
the  customary  gratuity  was  raised  in  any  particular 
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1868.  in8tance  by  the  liberality  or  piety  of  the  party,  ready  to 
Brtakt  ^^G^t  that  as  the  due  in  the  next  case,  and  obtain  it  by 
Yq'q^  mixture  of  request,  demand  and  appeal,  to  the  then 
payer,  that  he  would  not  be  less  liberal  than  the  last. 
It  must  not  be  supposed  that  I  apply  this  remark  to  the 
defendant  or  any  of  his  predecessors  in  particular.  I 
have  no  doubt  the  fee  has  not  been  pressed  whenever  it 
could  not  well  be  paid,  and  that  it  is  only  demanded  as 
of  right  now  to  determine  a  question  of  right.  Besides, 
the  person  who  receives  the  fee  is,  I  believe,  the  derk, 
who  probably  would  have  no  knowledge  whether  any 
thing  was  due  in  point  of  law,  or  not,  but  would  have  a 
strong  interest  in  claiming  that  there  was.  But  sup- 
posing I  got  over  this  difficulty,  and  that  the  fee  was 
of  such  an  amount  that  it  might  well  be  paid  now, 
the  question  would  still  remain  whether  I  could  find,  as 
a  juryman,  that  it  was  due  as  of  right  in  the  reign  of 
Richard  Im  Now  I  am  perfectly  satisfied  it  was  not. 
I  adopt  my  brother  Mellor^s  language  in  the  Court  below 
(7  B.  8f  S.  725.  737),  "  Conmion  sense  revolts  at  the  idea. 
*  *  *  I  cannot  merely  say  that  I  am  not  satisfied  it 
existed,  but  I  am  compelled  to  say  that  I  am  satisfied 
it  did  not  and  could  not  have  existed."  Nobody  believes 
it  did.  Nor  in  the  reign  of  Edward  III.,  when  we  bear 
in  mind  the  prices  of  articles  mentioned  in  the  statutes 
of  that  reign.  The  question  then  is,  whether,  under  these 
circumstances,  we  are  called  upon  to  do  violence  to  our 
consciences  by  finding  that  this  custom  dated  back  to 
the  time  of  legal  memory,  when  we  are  convinced  that 
such  cannot  be  the  case.  Why  am  I  to  find  the  con- 
trary of  what  I  am  satisfied  is  the  truth  ?  I  would  if  the 
law  ordered  me,  leaving  the  responsibility  to  the  law. 
If  an  Act  of  Parliament  said  that  in  certain  cases  a  jury 
should  find  black  to  be  white,  though  one  would  regret 
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such  trifling  with  an  oath  and  with  the  administration        ISQS. 
of  justice^  the  jnry  ought  so  to  find.     But  that  is  not  the 


Bbtabt 

law,  I  am  not  told  I  am  bound,  but  advised  so  to  find.         _▼• 

.1  Tovr. 

Then  I  regret  the  advice.  It  seems  to  me  no  techmeal 
question  of  rankness  properly  arises  here.  I  believe  this 
fee  was  not  paid  two  centuries  ago.  I  am  satisfied  it  was 
not  five  centuries  back,  firom  the  value  of  monejr  at  that 
time.  How  can  I  shut  my  eyes  to  this  consideration,  or, 
if  I  receive  it,  decline  to  be  influenced  by  it.  The  doc- 
trine of  rankness  is  not  a  rule  of  law ;  it  is  a  question  of 
evidence,  and  arises  as  much  with  respect  to  one  ques- 
tion as  to  another,  to  one  date  as  to  another.  If  a  de- 
fendant covenanted  to  pay  all  fees  lawlnlly  payable  in  the 
reign  oi  Edward  III.,  rankness,  or  a  question  analogous, 
might  well  arise.  I  wish  to  add  I  consider  this  decision 
quite  consistent  with  the  case  of  Shephard  v.  Payne  (a). 
I  think  therefore  the  judgment  should  be  affirmed.  It 
is  said  this  will  cause  a  deal  of  mischief,  and  deprive 
persons  of  property  supposed  to  be  perfectly  safe.  It  is 
obvious  that  it  will  only  aflect  usurped  claims.  If  that 
is  objectionable,  the  Legislature  must  set  it  right.  I  say 
with  the  Lord  Chief  Justice  in  the  Court  below  (7  B.  jr 
8.  725.  751),  ^'Such  is  the  law;  and  while  it  so  con- 
tinues, I  consider  myself  in  administering  it  bound  to 
administer  it  as  I  find  it ;  nor  do  I  feel  myself  warranted 
in  undermining  or  frittering  it  away  by  subtle  fictions 
or  artificial  presumptions,  inconsistent  with  truth  and 
fact." 

Keating  J.  The  defendant  in  this  case  is  rector  of 
the  parish  of  Barton  in  the  county  of  Buckingham^  and 
claimed  to  be  entitled  to  a  fee  of  10«.  as  payable  to  the 
rector,  and  3«.  to  the  clerk,  for  every  marriage  by  banns 

(a)  12  C.  B.  N.  8,  414;  affirmed  on  eixor,  16/(2.  132. 


V. 

Foot. 
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1868.        (with  certificate  of  the  same)  celebrated  in  that  pariah, 
BuYAKT       ^^^  *^®  question  is,  whether  such  claim  can  be  main- 
tained. 

The  evidence  as  stated  in  the  special  case  shewed  that 
as  far  back  as  living  memory  went  the  fee  claimed  (with 
certain  immaterial  variances)  had  been  paid;  distinct 
evidence  was  given  of  its  receipt  from  the  year  1808, 
and  there  was  nothing  to  shew  that  it  was  not  then  an 
ancient  fee.  There  does  not  seem  to  be  any  doubt  that 
legal  origin  could  be  assigned  to  its  payment,  and 
therefore  the  proof  given  in  this  case  is  that  upon  which 
juries  in  such  cases  have  always  been  directed  that  they 
ought  in  favour  of  long  continued  user  to  presume  it  to 
be  immemorial,  unless  the  contrary  was  proved.  In  the 
present  case  no  direct  proof  in  contradiction  was  given, 
but  it  was  said  that  the  Court,  as  a  jury,  ought  not  to 
make  the  usual  presumption  because,  considering  the 
change  in  the  value  of  money  which  has  taken  place 
since  the  reign  of  Richard  I.,  no  such  payment  as  that 
claimed  could  have  been  made  at  that  period,  and  must 
therefore  have  originated  within  the  time  of  legal 
memory ;  in  other  words  that  the  Court  was  bound  to 
apply  to  this  case  the  doctrine  of  rankness,  as  it  is  caUed, 
which  has  been  applied  in  cases  where  the  defence  of  a 
modus  decimandi  has  been  set  up  in  answer  to  a  claim 
for  tithes.  Accordingly  the  majority  of  the  Judges  of 
the  Court  of  Queen's  Bench  {7  B.  ^  S.  725)  considered 
themselves  bound  by  that  analogy,  and  decided  that,  in 
consequence  of  the  change  in  the  value  of  money  since 
the  reign  of  Richard  I.,  the  fee  claimed  in  this  case 
could  not  have  been  paid  at  that  time,  that  it  was  there- 
fore bad  for  rankness,  and  upon  that  ground  alone  gave 
judgment  for  the  plaintiff:  Blackburn  J.,  however, 
holding  that  the  doctrine  of  rankness  was  not  applicable 
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to  such  a  case,  and  giving  his  judgment  for  the  defen-        1868. 

^^^'  BllTAlIT 

At  present  the  question  is^  whether  the  judgment  of        /^^ 
the  majority  of  the  Court  of  Queen's  Bench  was  right. 

The  decision  is  undoubtedly  one  the  importance  of 

which  can  scarcely  be  exaggerated^  for  it  is  not  easy  to 

see  how  any  fees  supposed  to  be  payable  in  respect  of 

marriages,  burials,  or  baptisms,  can  for  the  future  be 

sustained  if  submitted  to  the  same  test,  even  though 

their  existence  may  have  been  recognized  and  their 

distribution  provided  for  by  several  Acts  of  Parliament, 

nor  will  its  effect  be  confined  to  ecclesiastical  fees,  for  a 

rigid  application  of  the  doctrine  seems  to  place  in  peril 

many,  if  not  the  greater  number,  of  ancient  fixed  pay« 

ments  supposed  until  lately  to  repose  securely  upon 

long  continued  user.     That  this  is  not  an  ill  founded 

apprehension  seems  clear  from  the  case  of  Lawrence  v. 

Hitch  (a),  in  which  the  Court  of  Queen's  Bench,  applying 

the  same  doctrine  of  rankness,  held  that  a  toll  of  Is. 

daimed  as  immemorial  by  a  lord  of  a  manor  for  every 

cart  with   vegetables  &c.  for  sale  coming  within  the 

streets  of  a  market  town,  could  not  be  sustained  (although 

received  as  long  as  living  memory  went  back)  upon  the 

single  ground  that  it  was  rank,  and  could  not  therefore 

have  been  paid  in  the  reign  of  Richard  I.,  and  Black-- 

bum  J.  felt  bound  by  the  authority  of  the  present  case 

to  concur  in  the  judgment.     It  is  necessary  therefore  to 

see  ythhi  is  meant  by  this  doctrine  of  rankness  as  applied 

to  an  ancient  payment.    It  cannot  be  intended  that  in 

order  to  make  the  fee  of  13f.  good  in  the  present  case 

the  same  number  of  coins  called  shillings  must  have 

been  paid  in  the  reign  of  Richard  L,  for  although  the 

shilling  was  known  in  England  at  that  time  as  a  measure 

(rt)  Infra,  p.  467. 
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1868.       of  value,  or  as  it  is  called  "a  money  of  accounf*— yet 
Bryant       ^^  ^  ooin  it  did  not  exist,  its  first  appearance  as  a  coin 
Foot.        being  in  the  reign  of  Henry  VIL,  a.  d.  1504,  nor  I  appre- 
hend can  it  have  been  decided  that  in  order  to  make  an 
ancient  payment  good  it  must  have  remained  unchanged 
both  as  to  its  nominal  and  real  amount  since  the  time  of 
Richard  I.^  inasmuch  as  that  would  be  simply  impossible. 
The  pound  weight  of  silver  which  Henry  VIL  coined 
into  20^.  is  now  coined  into  6&.,  and  the  copper  coinage 
of  England  is  said  to  date  from  the  reign  of  Charki  II. 
The  copper  penny  of  our  day  as  little  represents  the 
silver  penny  of  Richard  I.  as  the  shilling  of  his  time 
would  measure  the  value  of  that  of  the  present  day. 
When  it  is  said  therefore  that  to  make  this  payment  of 
13«.  good  the  same  amount  must  have  been  paid  in 
the  twelfth  century,  it  is  difficult  to  see  how  that  re- 
quirement could  be  satisfied  by  shewing  a  payment  of 
another  and  difierent  amount,  as  13«.  of  that  period 
would  certainly  be,  unless  seven  or  eight  ounces  of  silver 
can  be  said  to  be  the  same  amount  as  two  or  three  ounces, 
or  that  one  remains  *'  fixed  and  certain"  hy  the  payment 
of  the  other.    It  would  seem  therefore,  if  we  are  to 
resort  to  antiquarian  research  in  order  to  test  the  possi- 
bility of  the  existence  of  a  payment  in  remote  ages,  the 
real  and  not  the  nominal  value  would  be  the  more 
reasonable  criterion,  the  more  especially  as  in  times  so 
early  as  those  of  Richard  I.  payments  seem  to  have 
been  made  in  kind,  the  little  and  rude  money  that 
existed  being  locked  up  in  the  coffers  of  the  barons.  But 
in  truth  an  inquiry  into  the  exact  value  of  money  at 
the  period  referred  to  would  be  useless,  as  even  the 
research  of  Mr.  HaUam  could  not  carry  it  back  farther 
than  the  reign  of  Henry  III.  (a).     That  its  scarcity 

{a)  Middle  Ages,  vol  3,  p.  369,  11th  ed. 
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and  conaequeniljr  its  relatiTe  value  was  very  much  1868. 
greater  than  at  present  there  can  however  be  no  g^^AHT 
doubt,  although  the  way  in  which  it  was  distributed 
is  fdU  of  uncertainty.  So  also  the  difficulty  is  great  to 
ascertain  the  natural  prices  either  of  commodities  or 
labour  in  an  age  when  they  were  regulated  or  rather 
attempted  to  be  regulated  by  authority.  But  it  is  dear 
that  at  a  time  when  the  powers  of  the  Church  and  the 
Army  predominated,  any  services  performed  by  either 
would'  be  likely  to  be  largely  remunerated.  Thus,  ac- 
cording to  Hume  (a),  so  late  as  the  reign  of  Edward  III., 
when  the  Statute  of  Labourers,  25  Edw.  S.  si,  1.  c.  3., 
fixed  the  wages  of  a  master  carpenter  at  3J.  a  day,  the 
wages  of  a  private  soldier  were  6</.,  and  the  pay  of  a 
man  at  arms  2s. 

If  therefore  we  are  to  be  driven  to  speculate  upon 
what  might  have  been  the  amount  of  the  marriage  fees 
paid  to  the  clergy  in  those  ancient  times  we  may  safely 
presume  them  to  have  been  very  large.  In  the  reign  of 
Richard  I.  marriages  were  celebrated  not  in  church  but 
at  the  house  of  the  bridegroom  (see  Cripps^  Law  of  the 
Qitirch  and  Clergy^  p.  732,  5th  ed.) ;  the  bull  of  /nno- 
cent  III.  first  ordaining  the  celebration  of  them  in 
churches  being  in  1199,  the  year  of  Richard^s  death. 
Consequently  the  services  performed  by  the  priest 
would  not  be  confined  merely  to  reading  the  marriage 
ceremony,  but  would  involve  travelling  expenses  and  the 
labour  of  writing  out  the  certificate,  probably  upon  vel- 
lum,—services  which,  when  performed  in  those  days,  and 
by  the  clergy,  would  be  sure  to  command  a  high  rate  of 
remuneration,  no  doubt  rendered  in  kind.  Why  there- 
fore are  we  to  assume  it  to  be  impossible  that  a  fee 
corresponding  in  amount  with  that  now  claimed  could 

(a)  Vol  2,  ch.  16,  pp.  524^.  J 
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1868.       ^^y^  been  paid  in  the  reign  of  Richard  L,  and  why  are 
g^Y^y      we  to  assume  it  for  the  purpose  of  defeating  established 
usage  ?     Of  course  it  cannot  be  affirmed  as  a  fact  that 
any  such  payment  really  was  made,  but  surely  the 
difficulty  and  uncertainty  of   the  subject    shews  the 
wisdom  of  the  long  line  of  Judges  who  have  preceded 
us  in  their  refusal  to  enter  upon  any  such  inquiry.    I 
say  "  their  refusal  to  enter  upon  it/'  for  I  am  not  aware 
of  any  case  before  the  present  in  which  a  claim  to  an 
ancient  payment  shewn  to  haye  been  made  so  far  back 
as  living  memory  extends  has  been  defeated  upon  the 
single  ground  of  what  is  called  its  rankness,  although 
probably  in  every  case  in  which  an  immemorial  payment 
has  been  sustained  such  an  objection,  if  valid,  would 
have  been  fatal.     The  suggestion  that  in  such  cases  the 
immemorial  payment  has  been  foiind  by  the  jury  evades 
but  does  not  get  rid  of  the  difficulty,  as  if  the  question 
did  not  arise  before  the  Court  in  banco  it  must  have 
been  mooted  at  Nisi  prius.   But  juries  have  always  been 
directed  that  they  ought  to  make  every  presumption 
in   support  of  established  user;    indeed,  in  the  well 
known  case  of  Jenkins  v.  Harvey  (a),  the  Court  of  Ex- 
chequer granted  a  new  trial,  because  a  Judge  had  told 
a  jury  that  they  might  from  long  continued  payment 
of  a  port  due  presume  it  to  have  been  immemorial, 
instead  of  instructing  them  that  they  ought  so  to  pre* 
sume.    The  presumption  of  a  lost  grant  was  another, 
perhaps  the  strongest,  illustration  of  the  length  to  which 
Judges  and  Courts  have  gone  in  support  of  established 
user.   "  Not,''  as  was  said  by  Lord  Mansfield  in  Eldridgt 
V.  Knott  (J))y  ^*  that  in  such  cases  the  Court  really  thinks 
a  grant  has  been  made,  because  it  is  not  probable  a 
grant  should  have  existed  without  its  being  upon  reconl'; 

(a)  IC.M.j^  B.  877.  (6>  Cowp.  214,  215. 
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but  they  presume  the  fact  for  the  purpose  and  from  a       1868. 
principle  of  quieting  the  possession/'    See  this  principle      b&yaxt 
discQssed  at  length  and  fully  confirmed  by  the  7mA         p^'^ 
Exchequer  Chamber  in  the  recent  case  of  Deeble  v. 
Linehan  {a),  where,  the  Judge  haying  told  the  jury  in 
answer  to  a  question  by  them  that  they  must  find  as  a 
matter  of  fact  that  a  deed  had  been  actually  executed, 
the  Court  of  Exchequer  Chamber  held  it  to  be  a  mis- 
direction. Indeed  the  progress  of  judicial  decisions  upon 
this  subject  cannot  be  more  forcibly  described  than  in 
the  judgment  of  the  Lord  Chief  Justice  in  the  present 
case,  who  designates  it  as  '^ judicial  legislation/'    (See 
7  B,  Sf  S.  725.  754).    And  such  it  must  be  admitted  to 
be,  but,  I  apprehend,  wi^e  and  beneficial  legislation, 
rendered  absolutely  necessary  by  the  previous  '^  judicial 
legislation''  which  established  the  reign  of  Richard  I.  as 
the  extent  of  legal  memory.     **  The  Legislature,"  says 
the  Lord  Chief  Justice  in  giving  judgment  in  this  case 
(7  B.  §•  S.  752),  '*  having  thus  adopted  the  reign  of 
Richard  I.  as  the  date  from  which  the  limitation  in  a 
real  action  was  to  run,  the  Courts  of  law  adopted  it  as 
the  period  to  which,  in  all  matters  of  prescription  or 
CQsiom,  l^al  memory,  which  till  then  had  been  confined 
to  the  time  to  which  living  memory  could  go  back,  should 
thenceforth  be  required  to  extend."    The  presumption 
therefore  to  be  made  from  usage  so  far  as  living  memory 
goes  back,  and  the  necessity  for  such  presumption, — 
both  stand  upon  precisely  the  same  ^'judicial  legisla- 
tion,"— and  to  insist  upon  the  one  and  reject  the  other 
is,  as  it  seems  to  me,  to  accept  the  bane  and  refuse  the 
antidote.    The  doctrine  of  rankness  as  applied  to  cases 
of  modus  was  of  comparatively  recent  origin,  clearly 
exceptional,  and  not  always  acquiesced  in.     Its  origin 

(a)  12  Irish  Cam,  Law  Rep.  1. 
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1868.  is  stated  in  the  case  of  Sansom  y.  Shaw  {a\  (dted 
Bbtaht  by  Mr.  Harington  in  his  argument  in  the  case  of  Lmo- 
Foot.  ^^^^  ^-  Hiteh  {b)  )y  where  Belfield  Serjt.  ai^endo  said, 
as  to  rankness  he  was  so  old  as  to  remember  almost  the 
very  beginning.  Lord  Chief  Baron  Ward  first  intro- 
duced it  *'  He  was  a  great  patron  of  the  dei^,  and 
carried  their  rights  a  great  way."  The  Court  in  the 
same  case  treated  the  doctrine  with  scant  courtesy. 
Lord  Chief  Justice  Willes  in  giving  judgment  said, 
''The  first  of  these  objections  is,  that  the  modus  is  too 
rank,  and  therefore  cannot  be  so  old  as  the  time  of 
Richard  I.,  the  time  of  prescription,  for  that  10c/.  then 
would  be  209.  now.  It  is  said,  and  I  am  afraid  truly, 
that  there  have  been  many  cases  determined  upon  this 
footing.  The  fewer,  the  better ;  but  I  am  glad  they  are 
not  in  print,  for  then  they  might  have  misled  more  than 
they  have  already  *  ^  ^  It  is  a  strange  notion,  and 
most  so  in  the  present  case.  What  is  it  founded  upon  ? 
that  it  is  not  likely  that  the  owners  of  lands  would 
agree  to  pay  more  than  the  value  of  the  lands.  But  we 
cannot  go  upon  presumptions,  but  proof;  and  what 
proof  is  there  of  the  value  of  lands  in  this  country  at 
the  time  of  Richard  I.  V*  He  then  expresses  an  opinion 
that  according  to  LiU.  §  170,  the  time  of  Richard  I. 
was  not  the  time  of  prescription,  adding,  *'  If  the  time 
of  Richard  I.  was  time  immemorial  in  Henry  Vlth's 
time,  the  time  of  Henry  YI.  is  immemorial  now.'^  Mr. 
Justice  Burnett  in  his  judgment  in  the  same  case,  p.  121, 
after  stating  his  opinion  upon  the  subject  of  prescription, 
proceeds, ''  My  brother  Belfield  has  given  us  the  history 
of  the  beginning  of  this  doctrine  of  rank  modus  in  Lord 
Chief  Baron  Ward^s  time,  and  I  have  had  another  case 

(a)  2  Eoffle  and  Youngt'a  Tithe  Ccau  120;  JV.  22  G,  2.  C.  B. 
(6)  l^fra,  p.  467. 
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given  me  by  a  learned  Judge,  which  shews  the  end  of       1868. 
it,  the  case  of  Giffard  v.  Webb  (a)  in  the  Exchequer.       brtamt 
That  was  a  bill  for  tithes  in  kind  by  the  Rector  of        p^in*. 
Stoke,  and  the  defendant  set  up  a  modus  of  8i/.  for 
every  lamb  £Edlen.    It  was  insisted  that  this  would  be 
equal  to.  80dl  now  for  every  lamb,  and  was  therefore 
bad.    Yet  it  was  decreed  in  favour  of  the  modus,  and 
the  decree  was  confirmed  in  the  House  of  Lords  on 
appeal  there  in  1786,  and  there  was  an  end  of  rank 
moduses  :    I  believe  they  have  never  been  heard  of 
since."    It  is  needless  to  say  that  the  anticipations  of 
the  learned  Judge  have  not  been  realised ;  the  doctrine 
continued  to  be  applied  to  some  cases  of  modus,  but 
never  extended  be;ond  them  until  the  present  case. 
Not  to  go  through  the  various  cases  in  which  ancient 
payments  have  been  sustained  as  immemorial,  although 
the  objection  of  rankness,  if  valid,  would  have  been 
fatal,  and  many  of  which  have  been  adverted  to  by 
Blackburn  J.  in  his  judgment  in  the  Court  of  Queen's 
Bench,  we  may  come  at  once  to  the  recent  case  of 
Shephard  v.  Payne  {b\  where  the  Court  of  Common 
Fleas  upheld  a  claim  for  immemorial  fees  of  7s.  6d,  and 
ie,  6d.  payable  to  the  Registrar  of  the  Archdeaconry 
Court  of  CokkesteTy  upon  the  ground  that  a  reasonable 
fee  may  be  claimed  by  prescription,  and  that  those 
claimed  upon   the   facts  stated   in   the    special   case 
were  reasonable.     There  it  was  argued  that  the  fees 
were  rank,  and  that  they  were  so  according  to  the 
test  in  the  present  case  there  could  be  no  doubt,  but 
that  objection  was  met  by  the  Court   holding  that 
the  fee  ''need  not  be  of  a  fixed  and  ascertained,  but 
may  be  of   a    reasonable  amount,"  p.  438,  even  if 

(o)  Reported  in  the  same  toL  p.  28 ;  nom.  Webb  t.  Giffard, 
P)  12  C,  B  N.  8.  414. 
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1868.  such  an  objection  conld  be  applicable  to  such  a  clum. 
Bryant  The  reasoning  in  Shephard  v,  Paffne  appears  to  me  to 
be  eqnally  applicable  to  the  present  case.  It  was  said 
it  could  only  be  so  when  the  fee  is  payable  for  work  and 
labour  done^  but  here  the  fee  in  its  origin  was  probably 
for  work  and  labour  done,  and  at  the  present  time  appears 
to  be  so,  including  as  it  does  the  services  not  only  of  the 
clergyman  and  derk  but  also  the  writing  out  the  certi- 
ficate of  marriage.  The  case  of  Shephard  v.  Payne  was 
carried  to  the  Exchequer  Chamber  (a),  and  that  Court 
affirmed  the  decision  of  the  Common  Pleas,  not  upon 
the  ground  taken  in  that  Court,  as  to  which  the  majority 
gave  no  opinion,  but  upon  the  ground  that  the  facts 
stated  in  the  case  were  **  such  that  it  should  be  presumed 
the  fees  of  7s.  6d.  and  4^ .  6d.  were  immemorial  fees 
attached  to  the  office  of  Registrar,  if  that  prescription  is 
necessary  to  give  them  validity,*'  p.  184  Now  that  those 
fees  were  rank  according  to  Bryant  v.  Foai{b)  I  should 
have  thought  nobody  could  seriously  doubt.  To  sup- 
pose that  the  Registrar  of  the  Archdeacon  of  Cokhesler 
really  received  those  identical  fees  in  the  reign  of 
Richard  I.  is  at  least  as  difficult  to  believe  as  that  the 
fees  now  claimed  were  then  paid  to  the  rector  of  HarUm. 
Yet  the  Court  decided  (notwithstanding  such  rankness) 
that  the  ordinary  presumption  firom  long  user  ought  to 
be  made.  That  decision  therefore  appears  to  me  to  be 
a  distinct  authority  against  the  decision  of  the  majority 
of  the  Court  of  Queen's  Bench  in  the  present  case. 
It  was  said  in  the  Court  below  that  the  point  of 
'  rankness  was  not  taken  by  the  learned  counsel  who 
argued  the  case  of  Shephard  v.  Payne  for  the  plaintiff 
in  the  Court  of  Exchequer  Chamber.  The  fact 
that  Mr.  Mellish  did  not  take  the  point,  oonsidering 
he  was  on  the  losing  side  and  wanted  a  good  point,  is 

(fl)  16  C.  B.  N.  8.  132.  (b)  7B.f8,  725. 
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in  itsdlf  not  without  significance,  but  it  certainly  was        1868. 
taken  in  the  Court  of  Common  Pleas,  and  although  it      BRXAn 
was  not  fonuallj  taken  in  the  Exchequer  Chamber,  yet        ^^ 
that  it  was  present  to  the  mind  of  that  Court  in  giving 
judgment  seems  clear  from  the  terms  of  the  judgment 
itael£     "  The  true  rule/'  says  Blackburn  J.,  in  deliTering 
the  judgment  of  the  Court  in  Shephard  v.  Payne  {a\ 
''seems  to  be  laid  down  by  Lord  Wensleydak^  then 
Parhe  B.,  in  Jenkins  v.  Harvey  (ft),  where  he  says  that 
'the  correct  mode  to  direct  a  jury  is  to  tell  them, 
that  from  uninterrupted  modem  usage,  they  should 
find   the   immemorial   existence   of  the   payment  (if 
that    be    necessary    for    its    validity),    unless    some 
evidence  is  given  to  the  contrary,'  or,  as  he  says,  in 
delivering  the  written  judgment  of  the  Court  on  the 
second  trial  of  the  case  (c),  firom  proof  that  an  office 
existed  in  1752  '  the  jury  may  and  ought  to  presume  it 
to  be  prescriptive,  if  that  be  necessary  to  make  it  valid, 
tmkss  the  contrary  be  protwdJ    The  claim  in  that  case 
was  by  the  corporation  of  Truro  for  a  metage  due  of  4c/. 
per  chaldron  for  coals  in  that  port :  and  it  was  supported. 
I  mention  this  as  shewing  what  is  meant  by  the  latter 
part  of    the  sentence  quoted.    I  suppose  neither  the 
Barons  of  the  Exchequer  nor  the  jurors,  as  antiquaries, 
believed  that  4£f.  per  chaldron  was  actually  paid  before 
Richard  I.   returned  from  the  Holy  Land:   but  the 
modem  user  was  enough  to  cast  upon  the  other  side  the 
onus  of  proving  that  it  was  a  usurpation.    ♦    ♦    ♦ 
We  think,  therefore,  that,  if  it  be  necessary  for  the 
validity  of  these  fees  that  fees  of  that  amount  should  be 
immemorial,  that  presumption  ought  to  be  made/'  This 
was   the  judgment   of  Pollock  C.   B.,    ChanneU    B. 

(a)  16  C.  B.  132. 135.  (b)  I  CM.  4^  B.  877.  89i. 

(c)  2  CM.  4 R,  393.  407. 
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1868.  and  Blackburn  and  MeUor  ZZ,,  Bramwell  B.  agreeiiig 
Bryamt  ^^  *^®  Court  of  Common  Pleas^  both  in  their  judg- 
ment and  the  reasons  upon  which  it  was  founded,  in 
support  of  which  see  also  the  authorities  collected  in  the 
judgment  in  the  case  of  Mlb  v.  The  Mayor  ^c.  of  Col- 
chester (a).  Upon  these  grounds  therefore,  and,  agreeing 
as  I  do  with  the  judgment  of  Blackburn  J.  in  the  Court 
below,  I  am  of  opinion  that  the  claim  of  the  defendant 
to  the  fees  in  question  cannot  be  defeated  upon  the 
ground  of  rankness  as  applied  by  the  majority  of  the 
Court  of  Queen's  Bench. 

There  remains  the  question  of  fact,  are  the  fees 
claimed  reasonable  ?  And,  looking  to  the  statements  in 
the  special  case,  I  cannot  say  they  are  otherwise. 
It  appears  that  the  fees  claimed,  including  the  certi- 
ficate, haye  been  paid  without  demur,  as  far  as  living 
memory  extends,  and  they  would  probably  have  so 
continued  had  not  the  clergyman  insisted  upon  what 
he  had  no  right  to  insist  on,  namely,  prepayment.  It 
appears  also,  that  although  the  fees  claimed  are  consider- 
ably higher  than  in  the  majority  of  the  neighbouring 
parishes  yet  that  the  fees  in  some  are  the  same,  and  ia 
one  or  two  somewhat  larger  than  those  here  claimed ; 
nor  do  I  think  the  chai^  to  the  labourer  of  the  fees 
claimed  less  reasonable  or  more  opposed  to  public  policy 
than  the  demand  of  5s.  by  the  lay  registrar.  The 
Marriage  Acts  themselves  recognize  a  difference  in  the 
remuneration  for  similar  work  to  the  clergyman  and  to 
the  registrar,  and  the  labourer  can  be  married,  if  he 
pleases,  at  the  statutable  price. 

Upon  the  whole  I  am  of  opinion  that  the  judgment 
of  the  Court  of  Queen's  Bench  ought  to  be  reversed. 

Judgment  affirmed  (&). 

(a)  36  L,  J.  a  P.  210;  L.  /?.  2  C  P.  476  (b). 
(6)  See  the  next  ca«e. 
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1808. 


IN  THE  EXCHEQUER  CHAMBER. 

Lawbence  against  Hitch.  ^^^ 

May  lltk 
The  plaintiff  claimed  under  the  lord  of  the  manor  of  C.  aa  lessee  of 


the  street  tolls  and  markets  of  the  town  of  C     The  manor  was  granted  prescription. 

by  Hen.  3  to  the  inhabitants  of  C,  with  a  market  and  fair  there,  for  a    Q^g^^^ 

term  of  four  years  fiom  1220.     Car.  1,  by  letters  patent,  granted  it  in    j^^  traverse, 

fee  to  H.y  and  all  tolls  and  markets  within  it.    From  time  immemorial  ])^(catum  of 

till  1786  there  was  a  market  house  belonging  to  the  lord  of  the  manor  j^iakway. 

in  the  High  Street  of  C,  and  tolls  immemonally  paid,  •*  as  well  of  the   jj^^^'io  rtU 

market  as  for  articles  hawked  about  the  town,  and  for  stalls   and  ^.^^^^  land, 

standings  for  the  sale  of  articles  erected  in  the  streets."    This  right     ^^ 

was  recognised  and  confirmed  by  several  local  Acts;  26  G.  3.  c.  116. 

*.  43.,  46  G.  3.  e.  117.  s.  125.,  1  &  2  ^.  4.  c.  cxxL  «.  140.,  and  15  &  16 

Vict.  c.  L  8.  133.     In  1807  the  C.  Commissioners  appointed  under  stat. 

46  G.  3.   e.  116.  became  lessees  of  the  tolls,  which  were  taken  of  a 

certain  amount  from  1806  to  the  time  of  the  present  action.    Upon 

one  of  the  boards  exhibited  in  1841  it  appeared  that  a  toll  was  taken 

payable  by  all  persons  hawking  about  the  town  fish,  fruit,  vesetables, 

or  any  other  article  for  which  no  toU  had  been  before  paid  in  the 

market,   of,  inter  aUa,   Is.  for  eyeiy  cartload;    and  for   many  years 

previous   to  the  year  1841,   and  as  long  as  living  witnesses  could 

remember,  and  continuously  down  to  the  time  of  thi  action,  a  nmilar 

board  with  similar  words  and  figures  had  always  been  fixed  in  a  con- 

spicuouB  ^art  of  the  market  house  at  C.  for  the  time  being.    The 

Comrt  having  power  to  draw  inferences  of  fiict :  Held,  that  the  claim  of 

ton  was  good,  because 

1.  It  ought  to  be  infeired  that  the  toll  had  existed  from  time  imme- 
moriaL 

2.  If  not,  still  a  lawful  origin  of  the  toll  within  the  time  of  legal 
memory,  by  means  of  a  contemporaneous  dedication  of  the  streets  to 
the  public  and  a  reservation  of  the  toll  by  the  Crown,  oaght  to  be 
infened. 

3.  A  toll  reasonable  in  amount,  but  varying  from  time  to  time  ac- 
cording to  the  value  of  money,  is  valid  in  law. 

4.  Although  a  toll  traverse,  t.  «.,  a  toll  for  the  mere  use  of  a  public 
way,  is  bad,  this  toll  was  not  merely  for  passing  and  repassing,  as  it 
imported  a  licence  to  rest  and  stay  upon  the  liuid  for  the  purpose  of 
BeUing  merchantable  commodities. 

T^  RROR  on  a  judgment  of  the  Court  of  Queen's  Bench, 
delivered  in  H.  T.,  1867,  January  23rd,  on  a  special 
case,  which  was  argued,  in  T.  T.,  1866,  June  5th,  by 
Mellish  {Sawyer  and  Harington  with  him),  for  the 
plaintiff,  and  Macnamara  {Powell  with  him),  for  the 
defendant. 


▼. 

Hitch. 
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1868.  This  was  an  action  for  a  toll,  called  a  street  toll, 

Lawbbxob  o^  I*'  ^^  respect  of  a  cartload  of  y^etables  exposed 
for  sale  in  a  street  within  the  town  and  manor  of 
Cheltenham,  and  for  which  no  toll  had  been  before  paid 
in  the  market.  There  was  also  a  count  for  disturbing 
the  plaintiff's  market. 

The  cause  having  come  on  to  be  tried  at  the  Ghueee- 
tershire  Spring  Assizes  of  1865,  a  verdict  was  entered 
for  the  plaintiff  by  consent,  subject  to  the  opinion  of 
the  Court  of  Queen's  Bench  upon  a  special  case  to  be 
stated  by  an  arbitrator.  A  very  long  case  was  stated 
accordingly,  of  which  the  following  were  the  essential 
parts :  the  Court  to  have  power  to  draw  inferences  of 
fact,  if  necessary. 

The  plaintiff  was  the  lessee  under  a  lease  of  tolls, 
commonly  called  street  tolls,  and  also  of  the  markets 
of  the  town  of  Cheltenham,  granted  to  him  on  the  2nd 
Septernber,  1868,  by  Robert  Sole  Lingtoood,  lord  of  the 
manor,  and  who  held  the  manor,  in  which  manor  the 
town  and  parish  of  Cheltenham  are  comprised,  under  a 
conveyance  from  Lord  Sherbourne  dated  the  7th  January, 
1868.  Lord  Sherbourne  had  been  lord  of  the  manor 
from  1813  until  the  making  of  the  above  conveyance 
to  the  plaintiff. 

The  manor  of  Cheltenham  was  granted  by  Henry  IIL 
to  the  inhabitants,  together  with  a  market  and  fair 
there,  for  a  term  of  four  years  from  the  year  1220. 
Eang  Charles  L,  in  the  third  year  of  his  reign,  by  letters 
patent  under  the  great  seal,  granted  to  C  Herberd  and 
others,  and  their  heirs  and  assigns,  the  manor  of  C%e/- 
tenham,  with  aU  rents  of  assize,  free  and  customary 
lands  within  the  lordship  or  manor,  and,  inter  alia,  all 
and  aU   manner  of  tolls  within  the  lordship,  manor 
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^i  hundred  of  Cheltenham ;  and  all  and  singular  tolls       1868. 
b/ reason  of  all  and  singular  markets,  feirs  and  marts  "lawrkncb" 
within    the  lordship^  manor  and    hundred    aforesaid.       hixoh. 
The  lordship,  manor  and  hundred  of  Cheltenham,  with 
all  customs  and  tolls  within  them,  and  the  tolls  of 
markets,  fairs  and  marts  so  granted  by  those  letters 
patent,  became  vested  in  1806  in  the  then  Lord  Sher- 
bourne,  and  passed  from  him  through  his  successors  in 
the  title  to  JAngvoood,  the  lessor  of  the  plaintiff. 

From  time  immemorial  until  the  year  1786  there  was 
a  market  house  in  the  High  Street  of  Cheltenham 
belonging  to  the  lord  of  the  manor,  and  various  tolls, 
as  well  of  the  market  as  for  articles  hawked  about  the 
town,  and  for  stalls  and  standings  for  the  sale  of  articles 
erected  in  the  streets,  had  been  immemorially  paid. 

In  1786  the  public  local  Act,  26  G.  3.  c.  116.,  was 
passed  lor  paving  and  lighting  the  town  of  Cheltenham, 
under  which  the  market  house  was  pulled  down,  and  a 
new  market  house  erected.    By  sect.  43  it  was  enacted, 
that  nothing  in  that  Act  should  extend  to  prejudice  the 
lord  of  the  manor  of  Cheltenham,  or  the  lord  of  the  fairs 
and  markets  within  the  town,  of  any  power,  privilege, 
franchise,  or  authority,  but  that  all  such  should   be 
exercised  and  enjoyed  in  as  full  and  ample  a  manner 
as  if  that  Act  had  never  been  passed.    A  similar  pro- 
vision was  contained  in  another  Act,  46  6.  3.  c.  117. 
i.   126. ;    and  stats.  1  &  2  £r.  4.  c.  cxxi.  $.  140.  and 
15  &  16  Vict.  c.  1.  $.  133.  are  to  the  same  efiect.     In 
1807  the  Cheltenham  Commissioners  appointed  under 
the  Act  of  1806  became  the  lessees  under  Lord  Sher- 
bourne  of  the  tolls  of  the  market  and  town ;  and  the 
Commissioners  under  that  Act  and  the  subsequent  Acts 
took  the  tolls  of  the  town  and  markets^  which  had  also 
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18G8.       been  subsequently  let  hj  auction.    The  tolls  had  been 
Lawrekcb    ^^"^  taken,  of  an  amount  appearing  by  printed  handbills 

HiTOH  ^^^  upon  painted  boards  set  up  for  the  purpose,  from 
1806  until  the  present  time.  Upon  one  of  the  boards 
exhibited  in  1841  it  appeared  that  a  toll  was  taken 
payable  by  all  persons  hawking  about  the  town  fish, 
fruit,  v^etables,  or  any  other  article  for  which  no  toll 
had  been  before  paid  in  the  market,  of,  inter  alia,  Ix. 
for  every  cartload :  and  for  many  years  previous  to  the 
year  1841,  and  as  long  as  living  witnesses  could  re- 
member, and  continuously  down  to  the  time  of  ^he 
action,  a  similar  board  with  similar  words  and  figures  had 
always  been  fixed  in  a  conspicuous  part  of  the  market 
house  at  Cheltenham  for  the  time  being. 

The  defendant  was  a  market  gardener  living  at  Shard" 
ingtonj  a  village  about  three  miles  firom  the  town  of 
Cheltenham^  and  had  a  garden  and  premises  there.  He 
was  in  the  habit  of  coming  into  Cheltenham  on  the 
market  days  with  a  horse  and  cart  laden  with  vegetables, 
such  as  potatoes,  cabbages  and  carrots,  and  fruit,  such 
as  apples  and  pears.  There  were  places  set  apart  in  the 
Cheltenham  market  house  for  the  sale  of  all  such,  and 
he  would  be  allowed  to  sell  his  goods  in  such  market 
bouse,  in  which  there  was  ample  room  for  the  purpose, 
if  be  chose,  on  payment  of  the  customary  toU.  Instead 
however  of  using  the  market  house  he  hawked  the 
goods  about  the  streets  of  Cheltenham^  within  the  manor 
of  Cheltenham^  and  was  engaged  in  doing  so  and  in 
selling  his  goods  in  those  streets  and  near  to  the  place 
where  the  market  was  holden.  On  each  of  the  days 
mentioned  in  the  particulars  of  demand,  one  of  which 
was  a  market  day,  the  plaintiff  or  a  person  employed  by 
him  for  the  purpose  demanded  the  toll  of  1«.  of  the 
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defendant  in   respect  of  kis  cartload  of  goods,  with        1868. 
which  the  defendant  declined  to  comply.  Lawbbmos 

The  questions  for  the  opinion  of  the  Court  were :       hitoh. 
whether,  upon  the  fiusts  stated, 

First.  The  defendant  had  incurred  any  liability  in 
respect  of  the  toll  claimed  ? 

Secondly.  Whether  he  had  disturbed  the  plaintiff's 
market  so  as  to  be  legally  liable  for  such  disturbance  ? 

On  this  state  of  facts  the  Court  below,  conceiving 
itself  bound  by  the  decision  in  Bryant  t.  Fooi  (a), 
gave  judgment  for  the  defendant. 

The  case  was  argued,  Fdnruary  1,  8,  before  Eellt 
C.  B.,  WiLLEs,  Keating  and  Smith  J  J.,  and  Channell  R 

Haringtony  for  the  plaintiff. — First  There  is  good  evi- 
dence that  this  toll  existed  by  prescription.  Its  having 
been  paid  as  far  back  as  living  memory  goes  is  evi- 
dence from  which,  unless  rebutted,  a  jury  would  be 
directed  to  presume  that  it  existed  from  .the  time  of 
legal  memory ;  Bex  v.  Joliffe  (ft).  [Maenamara^  for  the 
defendant,  intimated  that  he  should  not'dispute  that.] 
And  this  presumption  can  only  be  rebutted  by  actual 
proof;  mere  counter  presumption  is  not  sufficient,  for, 
if  once  admitted,  where  would  it  stop?  Were  this 
even  otherwise,  the  presumption  of  all  others  on  which 
the  least  reliance  can  be  placed  is  that  based  on  a  sup« 
posed  difference  in  the  value  of  money  at  the  time  of 
Bkhard  I.  and  at  the  present  day.  No  description  of. 
coin  in  use  now  would  have  represented  this  sum  at  that 
period,  and  there  have  been  great  changes  in  the  con- 
stitution of  the  country  as  well  as  of  the  habits  of  society; 

(fl)  7B.fS.  726.  (6)  2  £.#  C  54. 
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1868.       8  Hattam  Midd.  Ag.  869,  llth  ed.  (a).      {WilkM  J. 
Lawremox     Have  you  looked  as  an  antiqoaiy  at  the  tolls  paid  in 
HiTOB,       ancient  times  ?]     There  is  mention  of  a  case  in  Keilwey 
152a,  pL  54,  in  the  time  of  Edward  IIL,  where  a  toll 
of  %d,  was  taken  for  ''  chescun  charret  de  choses  vend- 
ables,''  being  much  the  same  as  at  the  present  day. 
It  will  be  ai^ed  that  this  toll  is  rank.  But  the  doctrine 
of  rankness  is  quite  modem,  Sansam  y.  Shaw  (&),  tVM 
v.  Giffard  (c) ;  and  is  confined  to  cases  of  modus  ded- 
mandi ;  The  Prior  of  Tikefard  v.  The  Prior  of  Cald^ 
wel  {d).     [KeBy  C.  B.     I  do  not  see  how  that  case 
either  helps  or  hurts  you.]     There  are  many  cases  of 
tolls  in  which  the  objection  of  rankness  might  ha?e 
been  taken  if  it  were  tenable;  Anon.  21  i/.  7.  40,  pL 
61;  Finkersteme  \.  Ebden{e)t  Benningtony.  Taylor  {f)^ 
Wilkes  V.  Kirby  (g).    The  sole  authority  for  its  appli- 
cability to  tolls  is  the  dictum  of  Lord  Campbell  in 
Traheme  v.  Gardner  (A).     In  Jenkins  v.    Harvey  (t) 
the  Court  say  it  does  not  apply  to  port  duties.    In 
order  that  this  prescriptive  claim   be  good   it  is  not 
requisite  that  the  same  fixed  toll  was  taken  in  the 
time  of  Richard  I.,  it  is  enough  that  a  reasonable  toll 
has  always  been  taken  since  that  period,  although  it 
may  have  varied  in  amount  from  time  to  time ;  2  Inst, 
222;  Com.  Dig.  Market  (P.  1);  Id.  Toll^E.);   Wright 

{a)  Vol  2,  p.  618,  4to  ed.  (6)  2  £L  #  K  12a 

(c)  2K^Y,  2a  {d)  34  H,  6.  36. 

(f)  1  Ld.  Baym,  384;   8,C.  turn,  VinkesUme  t.  Ebden,  1  Balk,  248, 
5  Af<H£.  369;  B.  C,  nam,  Vinkestmev.  Ebden,  12  Mod,  216. 
(/)  2  Lutw.  1617. 
(^)  2  LtUw.  1619. 
(A)  5  E.  i'  B.  913.  940. 
(t)  1  <7.  A/.  #  R,  877;  2  Id.  393. 
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T.  Brewster  (a) ;    Shephard  v.  Paytu  (i) ;  Mills  v.  The        1868. 
Mayor  jfc.  of  Colchester  (c) ;  JJrake  v.  Wigkeworth  (d) ;     Lawbuob 
GW  V.  Callard  {e) ;  Mayor  jpc.  ^  Colchester  v.  Brooke,       Hitch. 
per  Gi&jiiaii  J.  (/) ;  Free  FiMfr^  ^  WkUstabU  v.  Garni, 
per  Lord  fFauleydale  (^).     [JEe%  C.  B.  referred  to  the 
case  of  the  Quo  Warranto  against  The  Corporation  of 
Maidenhead  (A).] 

Seoondly.  It  is  not  necessaiy  that  this  toll  should 
haye  existed  during  all  the  time  of  legal  memory.  It  is 
enough  if  circumstances  are  shewn  from  which  the 
Coort  can  presume  that  it  had  a  legal  origin  since  that 
period.  This  manor  was  in  the  hands  of  the  Crown 
from  the  time  of  Henry  III.  to  that  of  Charles  I. ^  within 
the  time  of  leg^  memoiy,  which  may  have  dedicated 
these  streets  to  the  public,  reserving  a  toll  for  the  right  of 
passage  i  Richards  v.  Bennett  (t) ;  7%e  Mayor  of  Carlisle 
y.  ffOson  (j);  Sir  John  Lade  y.  Shepherd  (k) ;  Lord 
Pdham  v.  PicJcersgitt  (/) ;  Crispe  v.  Bdwood  (m).  The 
Marquis  of  Stafford  v.  Coyney  (n)  also  is  an  authority 
that  there  may  be  a  limited  dedication  of  a  highway  to 
the  public.  [He  cited  Fisher  v.  Prowse  and  Cooper 
y.  fValker  (o) ;  and  fFilles  J.  referred  to  Davastan  y. 
P(nfne  (p).] 
Thirdly.   Independent  of  the  question  of  toll,  this 

(a)  Gunning  on  Tolls,  62,  63;  8.  C,  nam.  Wright  v,  Brutater,  4  B. 
i  M  116. 
{h)  12  a  B.  N.  8.  414,  433. 

(c)36Z./.  aP.210.216;  i.  5.  2  C.  P.  476.  484-6. 

W  Wmu  664.  («)  QM.^a,  69. 

CO  7  ft  A  339.  366.  (^)  11  ^  L.  C,  192.  214. 

(k)  AiAn.  76.  (t)  IB.fC.  223. 

01  6  £art  2.  {*)  2  Sir.  1004. 

(0  17'.i?.66a  (»i)  3  Zft;.  424. 

(«)7A^a257.  (o)  2B,f  8.770, 
(P)  2  B.  Bl  627. 
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186S.  action  is  maintainable  for  disturbance  of  the  plain- 
Lawbskgs  ^^ff's  market.  Prince  v.  Lewis  (a)  may  be  relied  on  by 
HiTOH.  ^^^  defendant,  but  it  is  rather  an  authority  for  the  plain- 
tiff, as  here  the  case  finds  that  there  was  room  for  the 
defendant  in  the  market.  [He  also  dted  Bridghmd  ▼. 
Shapier  (6).]  It  will  perhaps  be  urged  that  there  is  do 
evidence  of  the  plaintiff  being  lord  of  this  market. 
[Macnamara  said  that  he  should  not  take  that  point] 

Maenamara^  for  the  defendant.  —  Modern  user  is 
sufficient  ground  for  presuming  a  user  during  the  time 
of  legal  memory,  but  this  is  only  unless  no  proof  is 
given  to  the  contrary.  One  mode  of  disproving  it  is  by 
proof  of  rankness,  a  doctrine  which  is  by  no  meaus 
limited  to  claims  of  modus  decimandi.  In  Traheme  v. 
Gardner  (c)  Lord  Campbell  recognized  its  applicability 
to  fees  claimed  to  be  payable  by  custom.  [Kellif  C.  B. 
That  is  only  an  obiter  dictum.]  Bankness  is  not  a  rule 
of  law,  but  a  rule  of  evidence,  2  BlacksL  Camm,  31 ; 
2  Eaffk  an  Tithes  185-6;  and  has  a  very  salutary  effect 
in  preventing  fees  becoming  outrageous  and  oppressive. 
The  argument  that  the  objection  of  rankness  might 
have  been  raised  in  many  cases  where  it  was  not  is 
only  a  negative  argument  of  little  value.  Again,  the 
amoui&t  of  this  toll  shews  that  it  could  not  have  existed 
in  the  time  of  Richard  I.,  when,  as  appears  by  an 
inquisition  held  a.  d.  1194,  the  price  directed  to  be  set 
on  a  bull  or  a  cow  was  4«.,  upon  a  plough  hone 
the  same,  upon  a  sheep  with  fine  wool  lOc/.,  upon  a 
sheep  with  coarse  wool  Scf.,  upon  a  boar  or  sow  12d. ; 
Annals  of  Roger  de  Hovenden,  by  ReiUy,  vol.  2,  p.  837. 

(a)  bB.^C.  363.  (6)  bM.^W.  375. 

(c)  5  E.  #  B.  913.  940. 
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The  same  appears  from  the    Statute  of   Labourers,        1868. 
25  Edw.  S.  H.  ].>  and  Magna  Charta,  9  H.  8.,  which     lawribos 
enacts,  c.  21,  that  "No  sheriff  nor  bailiff  of  ours,       umn. 
or  any  other,  shall  take  the  horses  or  carts  of  any  man 
to  make  carriage,  except  he  pay  the  old  price  limited, 
that  is  to  say,  for  carriage  with  two  horse,  lOdl  a  day ; 
for  three  horse,  14dl  a  day/'    [He  also  referred  to  FkeU 
toood   Chronicon  PreHosum,   pp.  60-76;    Chapman  v. 
Smith  (a),  and  Beddy  v.  Wheellioiue  {b). 

Secondly.  This  is  a  case  ofa  toll  thorough,  which  being 
against  common  right.  Gunning  on  Tolls  27,  Fiizh,  Abr. 
ToB,  pL  3,  a  consideration  for  it  must  appear ;  Mayor  of 
Nottingham  v.  Lambert  (c).  Here  is  none,  either  present 
or  continuing.  If  this  toll  were  not  imposed  simul- 
taneously with  the  dedication  to  the  public  of  the  right 
of  way  oyer  these  streets,  it  could  not  be  imposed  afier- 
ivards;  Bex  y.  The  Corporation  of  London  (d).  The 
cases  cited  are  distinguishable.  Anon.  M.  21  H.  7,  40, 
pi.  61,  was  a  case  of  claiming  by  prescription  a  pound,  a 
thing  which  is  in  the  nature  of  a  penalty.  Vinkersteme  t. 
Ebden  (e)  and  WUkes  v.  Kirby  (/)  were  cases  of  port 
duties,  and  Bennington  v.  Taylor  {g)  was  a  claim  to 
stallage  in  a  fair.  Mills  v.  2Tie  Mayor  jpe.  of  Colchester  (A) 
vas  the  case  of  a  licence  to  fish.  Lord  Pelham  ▼.  Pickers- 
^(t)  and  Biehards  v.  Bennett  (J)  were  concluded  by  the 
finding  of  the  jury,  and  The  Mayor  ffc.  of  Carlisle  t.  fVil'» 
ton  {k)  and  Crispe  v.  Belltvood  (Q  do  not  affect  the  case. 


{a)  2  Vez.  506.  514.  (h)  Cro.  EL  658. 

(c)  WUUs  111.  (rf)  2  Show.  263.  266. 

(e)  1  Ld,  Raym,  384;  A  C.  nom,  Finkeatone  y.  Ebden,  1  Saik.  248 ; 
5  Mod.  359;  8.  C.  nam.  Vinkesiine  t.  Ebden,  12  Mod.  216. 
(/)  2  Lutw.  1519.  (ff)  2  Luiw.  1517. 

(h)  36  L.  J,  a  P.  210.  216 ;  L.B.2  C.  P.  476.  484-5. 
(t)  1  T.  I?.  660.  0")  IB.  4  a  223. 

(k)bEa9t2.  (/)  3  Zet^.  424. 
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1868.  Third!  J.  As  to  the  second  count.  In  order  to  constitute 

Lawbbhos  disturbance  of  a  market  there  must  be  a  fraud  upon  the 
HiTOH.  market  and  deliberate  evasion  of  its  tolls.  The  owner 
of  a  market  may  sue  for  his  tolls^  but,  having  consented 
to  a  person  coming  into  his  market  and  selling  there, 
he  cannot  afterwards  complain  of  his  disturbing  it  The 
action  for  disturbance  of  market  will  not  lie  where  there 
has  been  acquiescence ;  Holcroft  v.  Heel  (a)»  Curwen  v. 
Salkeld  {b\  Mayor  ^c.  of  Brecon  v.  Edwards  (c). 

HaringtoHy  in  reply. — Toll  thorough  and  toll  traverse 
are  much  confounded  in  the  old  books.  Heddy  v. 
fVheelhouBe  (d)  is  at  variance  with  the  more  recent 
decision  of  fVright  v.  Brewxter  {e) ;  and  ITie  Mayor  of 
Brecon  %€.  v.  Edncardz  (/)  is  irrelevant. 

The  Court  said  the  case  had  been  very  well  argued  on 
both  sides. 

Cur.  adv.  mdt 

Judgment  was  now  delivered  by 

Eellt  C.  B.  After  a  full  statement  of  the  &cts,  his 
Lordship  proceeded.  We  think,  having  power  to  draw 
inferences  of  fact,  that  upon  this  evidence  we  ought 
to  find,  as  indeed  in  substance  the  arbitrator  has 
found,  that  this  toll  has  been  taken  from  time  imme- 
morial; and,  further,  supposing  that  by  reason  of  its 
amount  or  upon  any  other  ground,  it  cannot  be  held 
to  have  been  payable  and  paid  as  early  as  the  reign  of 
Richard  I.,  we  are  of  opinion  that  if  it  can  have  had  a 

(a)  IB.fP.  400.  (b)3Eagt5aS, 

{c)  lff.fC.  61.  (d)  Oro.  m.  65a 

(e)  Gunning  on  ToOa,  62,  63;  8,C.  nom,  Wright  v,  Bruisier,  AB.i 
Ad,  116.  (/)  1  jy.  #  C.  61. 
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lawful  origin  within  time  of  memory  sncli  lawful  origin  1868. 
ought  to  be  presumed.  If,  however^  it  is  to  be  con-  lawbbkcb 
sidered  as  a  toll  claimed  to  have  been  taken  from  time  hitch. 
immemorial,  and  the  objection  of  rankness  be  made  on 
the  authority  of  Bryant  v.  Foot  (a),  and  supposing  that 
objection  to  apply  to  a  toll  at  all,  we  must  take  the 
finding  altogether ;  and  it  appears  as  part  of  that  finding, 
and  of  the  prescription  so  found,  that  no  less  than  2#.  6dL 
was  taken  as  a  toll  or  payment  for  the  use  of  the  ground 
by  placing  npon  it  a  stall  for  the  sale  of  provisions,  and 
payable  to  the  occupier  of  the  house  opposite  to  which 
the  stall  was  placed.  If  then  we  are  bound  by  those 
findings,  and  must  take  the  streets  and  markets  to  be 
immemorial,  so  we  must  admit  the  payment  of  2b.  6d* 
for  a  stall,  which  if  really  paid  in  the  time  of  Richard  I. 
would  make  a  toll  of  Is,  for  a  cartload  of  provisions  a 
perfectly  reasonable  payment,  and  so  put  an  end  to  the 
objection  of  rankness. 

But  even  if  this  or  any  other  objection  could  prevail, 
treating  the  claim  as  immemorial,  still  it  is  clear  we 
may  dispense  with  the  claim  by  prescription,  and  pre- 
sume a  lawful  origin  of  the  toll  by  means  of  a  con- 
temporaneous dedication  of  the  streets  to  the  public, 
and  a  reservation  of  this  toll  on  the  part  of  the 
Crown;  such  dedication  and  reservation  having  been 
made  within  time  of  memory. 

Whether  therefore  the  toll  be  claimed  by  prescrip- 
tion or  have  been  granted  or  reserved  within  time  of 
memory,  we  think,  that  the  claim  is  sustainable  unless 
the  doctrine  of  rankness  apply,  and  the  amount  of  the 
toUs  (1«.  per  cartload)  be  considered  rank,  in  which 
case  the  claim  can  be  sustained  only  upon  a  grant  or 
reservation  within  time  of  memory. 

(a)  Ante,  p.  444. 


478  EXCH.  CH.  EASTER  VACATION. 

1868.  It  has  been  doubted  whether  a  sum  certain  is  not 

Lawbxrob  necessary  upon  a  grant  or  reservation  of  toll ;  bat  the 
Hmn.  contrary  was  held  by  three  Judges  against  one  in  the 
case  of  The  Corporation  of  Maidenhead  (a).  And  in 
the  case  of  IVrigkt  v.  Brewster  (b),  where,  upon  a  motion 
to  enter  a  verdict  for  the  defendant  after  a  trial  at  Hert- 
ford, before  Lord  Tenterden,  a  toll  was  claimed  o(  Id. 
on  the  sale  of  a  pig  in  a  market,  and  it  appeared  that  the 
amount  of  toll  had  not  been  uniform  during  the  period 
of  sixty  years  to  which  the  evidence  extended,  but  at 
one  time  6d.  per  score,  at  another  4d,,  and  latterly  Id. 
each  had  been  taken  on  the  sale  of  pigs,  Taunton  J., 
during  the  argument,  expressed  an  opinion  that  under 
a  grant  of  reasonable  toU,  or  under  a  prescription,  which 
supposes  such  a  grant,  the  amount  might  vary  from 
time  to  time  according  to  the  varying  value  of  money. 
And  the  Court  sustained  the  verdict  establishing  the 
claim  to  toll  on  the  ground  that  the  Court  could  not  take 
upon  itself  to  say  that  the  amount  of  toll  was  unreason- 
able. This  case  determines  that  a  toll,  reasonable  in 
amount  but  varying  from  time  to  time  according  to  the 
value  of  money,  is  valid  in  point  of  law.  So  in 
Shephard  v.  Payjie  (c),  where  a  fee  was  claimed  by 
a  Registrar  of  the  Court  of  the  Archdeacon,  which 
had  been  immemorially  taken  but  had  varied  con- 
siderably from  time  to  time  in  amount,  it  was  held 
by  the  Court  of  Common  Pleas  that  the  claim  to  the 
fee  might  be  sustained,  if  of  reasonable  amount ;  fViOes  J, 
in  delivering  the  judgment  of  the  Court  observing,  '*  A 
fee  need  not  necessarily  be  of  a  fixed  and  ascertained, 

(a)  Palmer's  Bep,  76. 

(6)  K,  B.  Nov,  5th,  1832;  Gunning  on  Tolls,  62,  63. 

(c)  12  a  B,  N.  S.  414. 
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but  maj  be  of  a  reasonable  amount.'^     This  doctrine        1868. 
is  afiSrmed  by  the  same  Court  in  the  case  of  Mills  v.     lawbbrci 
The  Mayor  of  Colchester  (a) ;  and  the  decision  in  Shep'       Hitoh. 
hard  v.  Fayne  (b),  approved  and  held  to  be  supported 
by  many  authorities :  1  Blackst  Comm.  7S,  Com,  Dig. 
ToU  (E.),  Drake  v.  Wiffksworth  (c),  Gard  v.  Callard  (rf), 
Ballard  v.  Gerard  {e)  and  Fuller  v.  Say  (J). 

If  therefore  this  toll  be  claimed  as  immemorial^  and 
the  objection  of  rankness  could  be  held  to  apply  by 
reason  of  the  amount  of  l^.,  it  is  an  answer  to  that 
objection  that  the  claim  is  to  a  reasonable  toll  only^  and 
that  the  amount  may  vary  from  time  to  time,  with  the 
value  of  money.  But  the  claim  may  also  be  sustained 
as  to  a  toll  granted  or  reserved  within  time  of  memory, 
on  the  ground  that  upon  the  facts  stated  we  may  pre- 
sume a  dedication  by  the  Crown  between  the  time  of 
Henry  IIL  and  Charles  I.  of  the  streets  and  ways 
within  the  town  to  the  public,  which  would  constitute 
a  good  consideration  for  a  grant  or  reservation  of  the 
toll  now  claimed. 

It  has  also  been  argued  that  this  toll  is  bad  as  being 
a  toll  for  the  mere  use  of  a  public  way :  but  my  brother 
WiOes  has  justly  observed  that  this  is  not  a  toll  for 
passing  and  repassing ;  but  that  it  imparts  a  licence  to 
rest  and  stay  upon  the  land  for  the  purpose  of  selling 
marketable  commodities;  and  is  analogous  to  the  de- 
cision in  ElKs  V.  The  Mayor^  tfc,  of  Bridgnorth  (g),  and 
that  the  spot  upon  which  the  articles  are  exposed  for 
sale  in  effect  becomes  part  of  the  market. 

(fl)  36  L.  J,  a  p.  210.  216;  2  L.  R.  C.  R  476. 

(b)  12  a  B,  M  S.  414.  (c)  WiOei  664. 

(cO  6  AT.  *  S.  69.  («)  Holt  596. 

if)  WilUs  629.  n.  (<7)  15  C.  B,  N.  S.  52. 

VOL.   IX.  2    K  B.  &    S. 
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1868.  The  judgment,  therefore,  of  the  Qneen^s  Bench,  which 

La wRi:>cL    appears  to  have  been  delivered  without  reasons  assigned 

HiTcu.       upon  the  authority  of  the  decision  in  Bryant  v.  Foot{a\ 

must    be    reversed,    and   judgment    entered   for  the 

plaintiff. 

Judgment  for  the  plaintiff  (()• 

(a)  AnUf  p.  444.  (6)  See  the  preceding  ewe. 


j^rlSik  Hudson  against  Ede. 


(Reported,  vol  8,  pp.  631.  639.) 


¥p^\  FiTZPATRiCK  against  Boubne. 


[Reported  ante,  pp.  157.  174.] 
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The  Judges  who  usually  sat  in  Banc  in  this 

Term  were : 


CJOCKBURN  C.  J. 

Blackburn  J. 


Mellor  J. 
Lush  J. 


In  the  matter  of  Hill,  Gentleman,  one,  &c.    ^^^ 


1.  MiBConduct  for  which  the  Court  would  either  refuse  or  defer  the  4RP^«^  ^ 
adnuBsioQ  of  an  attomev  is  ground  for  either  striking  an  attorney  off  »f™^^"^^ 
the  roll  or  suspending  him  from  practising,  though  the  misconduct   'jn^.^Jy  *! 

be  not  in  his  character  of  attorney.  ..         . 

2.  An  attorney  acting  as  managing  clerk  to  a  firm  of  attorneys  com*   ^jJ^jl*^' 
plated  the  sale  of  property  belonging  to  a  client  of  the  firm,  and   ^~.  *.     • 
appropriated  part  of  the  purchase  money  to  his  own  use.    Upon  the     I!^? 
discovery  of  me  fraud  a  year  afterwards  he  admitted  the  fact,   and   ^w***^- 
repaid  the  amount.    Upon  motion  to  strike  him  off  the  roll  the  Court 
>iin)ended  him  from  practising  for  one  year. 

o.  Where  an  attorney  charged  with  a  criminal  offence  denies  his 
gailt,  the  Court  will  not  try  the  issue  on  affidavits. 

2  K  2 
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1868. 


~  lif^  ^  4.     Murray  obtained  a  rule  on  behalf  of  the 

Hill.  Incorporated  Law    Society,  calling  upon  Robert 

Baby  Hill,  an  attorney  of  this  Court,  to  shew  cause  why 
he  should  not  be  struck  off  the  rolL 

It  appeared  from  the  affidavits  that  HiB,  who  had 
been  admitted  an  attorney,  was  engaged  by  Messrs. 
Hargrove^  Fowler  ^  Blunt,  attorneys  and  solicitors,  as 
their  managing  clerk,  and  continued  in  their  employ- 
ment from  October,  1863,  till  April,  1865.  In  March, 
1865,  while  acting  as  such,  he  completed  the  sale  of 
certain  property  belonging  to  Mr.  Webster,  a  client  of 
Messrs.  Hargrove,  Fowler  §•  Blunt.  In  February,  1866, 
Messrs.  Hargrove,  Fowler  ^  Blunt,  in  settling  their 
accounts  with  Webster,  discovered  that  Hill  had  received 
from  the  solicitors  of  the  purchaser  85/.,  the  balance  of 
the  purchase  money,  and  had  never  accounted  for  it  to 
the  firm.  He  had  then  left  their  employment,  and  they 
wrote  to  him  demanding  an  explanation.  He  called 
upon  them  and  admitted  having  appropriated  the 
money  and  offered  to  repay  the  amount,  which  they, 
aflter  some  time  taken  for  consideration,  accepted.  He 
also  admitted  that  he  had  not  accounted  to  the  firm  for 
a  sum  of  8/.  14$.  which  he  had  received  for  the  defen- 
dant's costs  in  an  action  brought  against  Webster,  in 
which  the  plaintiff  was  nonsuited. 

In  an  affidavit  on  shewing  cause  Hill  stated  that  he 
was  in  great  distress  when  he  appropriated  the  85/.  to 
his  own  use,  and  had  always  intended  to  repay  it  so 
soon  as  he  was  able,  but  that  up  to  the  time  of  the 
discovery  of  the  fraud  he  had  not  been  able  to  do  so, 
in  consequence  of  having  to  support    his  wife  and 


Hill 
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family  and  to  contribate  in  part  to  the  maintenance  of       1868. 
his  aged  parents,  and  that  the  omission  to  give  the  firm  ko 

credit  for  the  8/.  14f .  was  accidental  and  not  intentional. 
Since  he  left  the  employment  of  Messrs.  Hargrove, 
Fowler  jf  Blunt  he  had  been  in  practice  at  Ipswich  from 
Aprils  1865^  to  January,  1866,  in  partnership  with 
another  attorney,  and  since  the  latter  date  on  his  own 
account,  and  there  were  afiSdavits  that  during  those 
three  years  he  had  conducted  himself  with  propriety  in 
his  character  of  attorney  in  the  transactions  in  which  he 
had  been  engaged. 

Holl  shewed  cause. — At  the  time  of  the  misconduct 
of  which  HiU  was  guilty  he  was  not  acting  as  attorney 
but  as  attorney's  clerk.     ICockbum  C.  J.   What  autho- 
rity is  there  for  the  exercise  of  this  jurisdiction  when  an 
attorney  is  charged  with  an  indictable  o£Eence  and  has 
not  been  convicted  ?     Murray,  in  support  of  the  rule. — 
In  Re  Blake  (a),  where  there  was  not  the  relation  of 
attorney  and  client,  Crampton  J.  said,  p.  40,  '^  The  law 
as  to  the  summary  jurisdiction  of  the  Court  over  attor- 
neys, as  its  officers,  as  laid  down  in  the  books  of  practice, 
is  of  wider  extent  than  Mr.  Dowdeswell  is  ready  to- 
admit;" and  he  cited  Chitty's Archbohfs Practice {(d&.  11, 
by  Prentice),   p.   146,  LuMs  Pratice  (ed.  2,  by  Ste^ 
phen),  p.  218  (b) ;  and  Blackburn  J.  said,  p.  41,  ^'  It 
is  not  necessary,  in  order  to  induce    the  Court  to 
interfere  in  a  summary  manner,  that  the  misconduct 
chained  should  either  amount  to  an  indictable  offence 
or  arise  out  of  a  transaction  in  which  the  relation  of 
attorney  and  client  subsists  between  the  attorney  and 
the  person  against  whom  he  has  been  guilty  of  miscon- 

(a)  3  £  #  E.  34.  (h)  3pd  od.,  by  Dixon,  p.  320. 
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1868.  ^^^^-  Tbus,  in  Stephens  v.  HiU  (a),  AUerson  6.  says, 
^  '  The  question  in  this  case  is,  whether  the  attorney  has 

R'l*^  so  misconducted  himself  in  his  character  of  an  attomey» 
as  to  be  an  unfit  person  to  remain  on  the  rolL'  'If 
persons  are  to  be  accredited  by  the  Court  it  is  our  duty 
to  watch  over  and  control  their  conduct"'  Lush  J.  The 
misconduct  in  Be  Blake  {b)  did  not  amount  to  an  indict- 
able offence.  But  in  Be  King  (c)  the  Court  struck  an 
attbmey  off  the  roll  who  had  been  convicted  on  an  indict- 
ment for  a  conspiracy  to  defraud  notwithstanding  judg- 
ment was  reversed  for  insufficiency  of  the  indictment] 
In  Be  Blake  the  attorney  was  on  account  of  his 
professional  position  entrusted  with  the  deed  of  which 
he  made  a  fraudulent  use. — He  then  addressed  the  Court 
in  mitigation. 

Murray y  in  support  of  the  rule. 

CocKBUBN  C.  J.  The  precise  circumstances  of  the 
present  case,  namely,  an  act  of  delinquency  committed 
by  an  attorney's  clerk  who  at  the  same  time  was  an 
attorney  though  not  then  acting  as  such  has  not  hitherto 
come  before  the  Court,  but  we  ought  not  the  less  to  enter- 
tain the  application  and  deal  with  the  case.  I  abide  by 
what  I  said  in  Be  Blake  {b).  Where  an  attorney  com- 
mits a  fraud,  or  does  that  which  involves  dishonesty,  it  is 
for  the  interest  of  suitors  that  the  Court  should  interpose 
and  prevent  him  from  having  the  opportunity  of  using 
his  power  as  one  of  its  officers  to  defraud  those  who 
retain  his  professional  services.  In  the  present  case,  if 
the  attorney  had  been  proceeded  against  criminally  a 

(a)  10  M,  #  W.  28.  34.  (h)  3E.fE.  34. 

(c)  8  Q.  B.  129. 
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oonvictioii  for  embezzlement  must   have  ensued,  and        1868. 
upon  that  conviction  being  brought  before  us  we  should  ^ 

hare  been  bound  to  act.  If  there  were  a  conflict  of  ^*"^ 
evidence  on  the  affidavits  the  Court  would  not  interfere 
until  there  had  been  a  conviction^  but  the  person  against 
whom  this  application  is  made  does  not  dispute  the  facts. 
If  these  facts  had  been  brought  to  our  attention  on  an 
application  to  admit  him  as  an  attorney  we  should  either 
have  refused  to  admit  or  deferred  the  admission  for  a 
period  of  time.  We  are  equally  bound  to  take  notice  of 
the  misconduct  of  a  person  who  has  been  admitted 
an  attorney,  and  deal  with  it  according  to  the  circum- 
stances.— His  Lordship  then  adverted  to  the  circum- 
stances of  mitigation  on  the  one  hand,  and  to  the  fact 
that  the  repayment  of  the  money  was  not  spontaneous 
on  the  other,  and  said,  we  are  not  called  upon  to  go  to 
the  extent  of  striking  this  person  off  the  roll,  but  we 
cannot  do  less  than  suspend  him  from  practising  as  an 
attorney  for  twelve  months. 

Blackbubn  J.  When  we  are  called  upon  in  the  exer- 
cise of  our  summary  jurisdiction  to  order  an  attorney 
to  perform  a  contract  to  pay  money  or  to  fulfil  an 
undertaking,  the  contract  must  have  been  made  or  the 
undertaking  given  by  him  in  his  character  of  attorney, 
or  connected  with  it.  But  in  the  case  of  misconduct  of 
an  attorney  amounting  to  a  crime,  the  principle  we  act 
upon  is  that  we  are  bound  to  see  that  the  suitors  of  the 
Court  are  not  exposed  to  placing  their  interests  in  the 
hands  of  improper  persons;  and  the  inquiry  is  much  the 
same  as  when  we  have  to  consider  whether  a  person 
is  fit  to  be  admitted  an  attorney.  I  adhere  to  Re 
Blake  (a),  in  accordance  with  which,  although  the  mis- 

(«)  3  £:.  #  ^.  34. 
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1868.  conduct  is  not  in  a  matter  directly  connected  with  the 
^         character  of  attorney,  we  must  consider  what  effect  it 

^^^^  has  upon  the  fitness  of  the  applicant  to  be  entrusted 
with  the  interests  of  suitors  as  an  officer  of  the  Court 
If  the  offence  is  committed  in  the  character  of  an 
attorney  it  is  more  dangerous  to  the  interests  of  suitors 
though  the  moral  guilt  may  be  the  same.  I  also  agree 
with  my  Lord  that  where  the  offence  is  denied  it  would 
be  wrong  to  try  on  affidavits  whether  a  man  has  com- 
mitted a  criminal  offence;  which  is  a  question  to  be 
tried  before  a  jury. 

Mellor  J.  I  will  only  add  that  it  would  be  very 
dangerous  to  allow  immunity  to  exist  because  the  attor- 
ney when  he  committed  the  offence  charged  against  him 
was  not  acting  as  attorney  but  as  attorney's  clerk,  and 
because  we  are  not  exercising  jurisdiction  over  the 
admission  of  the  person  to  be  an  attorney. 

Lush  J.  I  am  of  the  same  opinion.  Where  the 
misconduct  is  of  such  a  character  as  would  prevent  a 
person  being  admitted  as  an  attorney  we  are  bound  to 
take  notice  of  it  after  he  has  been  admitted,  whether  by 
striking  him  off  the  roll  or  suspending  him  from  prac- 
tice, according  to  the  circumstances. 

Rule  absolute  to  suspend  HiU  from  prac- 
tising  as  an  attorney  of  this  Court  for 
a  year. 
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1868. 


Terry  against  Hutchinson.  Monday, 

*'  June  1st. 


1.  An  action  for  seduction  is  supported  by  eTidenee  that  the  daughter  Action  far 
who  was  under  the  age  of  twenty-one,  bein^  discharged  from  service,  seduction, 
was  returning  home  at  the  time  of  the  seduction,  and  was  on  her  return  Service. 
reedyed  into  her  father^s  house.  Damages, 

2.  In  estimating  the  damages  the  juiy  may  take  into  account  the  Bastard  child, 
expense  of  maintaining  a  bastard  child,  and  the  dishonour  done  to  the 

plaintiff  and  his  daughter. 

'PHIS  was  an  action  for  the  seduction  of  the  plaintiff's 
daughter. 

Pleas.  First  Not  guilty.  Second.  That  the  daughter 
was  not  the  servant  of  the  plainti£ 

Issues  thereon. 

On  the  trials  before  Havnen  J,,  at  the  Sittings  in 
Middlesex  during  this  Term,  it  appeared  that  the  plaintiff 
was  a  bricklayer  and  builder  at  Canterbury.  On  the 
13th  March,  1867,  his  daughter,  who  was  nineteen 
years  of  age,  went  into  the  service  of  a  linendraper  at 
Deal  On  the  11th  April  her  master  discharged  her 
for  misconduct  and  gave  her  the  month's  wages  due  on 
the  13th.  While  she  was  on  her  way  home  the  defen- 
dant seduced  her.  She  was  received  into  her  father's 
house  and  delivered  of  a  child,  of  which  the  defen- 
dant was  the  father.  The  jury  found  a  verdict  for  the 
plaintiff,  damages  ISO/.,  leave  being  reserved  to  move  to 
enter  a  nonsuit  or  verdict  for  the  defendant. 

Montagu  Chambers  now  moved  accordingly,  or  for  a 
new  trial  on  the  ground  of  the  damages  being  excessive. 
— First.  The  seduction  must  take  place  at  the  time  when 
the  daughter  is  in  the  service  of  her  father  or  mother. 
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1868.  Here  the  daughter  would  have  been  justified  in  oon- 
Tbbrt  sidering  herself  as  servant  of  her  master  at  Deal  until 
HuTOHiHsoH. '  *^®  ^^^^  ^ay>  and  might  have  claimed  a  month's  wages 
in  advance.  She  could  not  assent  to  terminate  a  con- 
tract which  must  be  taken  to  have  been  for  her  benefit 
{^BlacJebum  J.  The  jury  must  have  found  that  she  had 
so  misconducted  herself  as  to  justify  her  dismissal.  And 
even  if  the  dismissal  were  wrongful  the  service  was 
ended^  and  damages  only^  not  wages^  were  recoverable.] 
As  to  the  amount  of  damages;  the  jury  took  into 
account  the  expense  of  maintaining  the  child.  But  the 
plaintiff  cannot  recover  by  reason  of  his  liability  to  the 
future  support  of  a  grandchild.  [^Cockbum  C.  J.  On 
the  trial  of  such  an  action  as  this  I  never  heard  a  Judge 
tell  a  jury  that  they  must  not  take  into  account  the 
expense  of  maintaining  a  grandchild.  Melhr  J.  I  have 
often  heard  the  observation  addressed  by  counsel  to 
a  jury  that  the  mother  might  obtain  the  expense  of 
maintaining  her  child  from  the  defendant  by  applying 
for  a  bastardy  order ;  but  it  never  produced  any  effect 
upon  them.  Such  an  application  might  not  be  successfol 
for  want  of  evidence  corroborating  that  of  the  mother.] 

CocKBUBN  C.  J.  There  will  be  no  rule.  As  to  the 
objection  that  at  the  time  of  the  seduction  the  daughter 
was  not  part  of  her  father's  family  or  under  his  control^ 
I  am  of  opinion  that  the  action  will  lie.  It  could  not 
be  disputed  that  if  she  had  reached  home  and  then  the 
seduction  had  taken  place  the  action  would  have  lain. 
Does  it  make  any  difference  that  it  was  during  the 
transitus  to  her  father's  house  ?  She  entered  into  the 
service  at  Deal  with  the  animus  revertendi  so  soon  as 
the  term  of  service  should  be  legally  terminated ;  it  did 
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come  to  a  legal  termination^  for  it  must  be  taken  that  1868. 
her  master  dismissed  her  for  sufficient  cause;  and  having  Tebry 
a  claim  to  become  a  member  of  her  father's  family  she  hutchimoh, 
was  received  by  him.  Suppose  her  father  had  gone  to 
fetch  her^  she  would  have  been  under  his  control  and 
dominion ;  so^  if  he  had  written  to  her  and  given  her 
directions  to  do  some  act  of  business  for  him  on  her 
way  home.  To  all  intents  and  purposes  a  constructive 
service  with  her  father  began  at  the  time  she  left  the 
service  of  her  master  at  Deal  with  the  intention  of  return- 
ing home.  This  action  depends  on  technical  grounds  not 
very  creditable  to  our  law ;  but  it  is  brought  substan- 
tially for  the  injury  received  by  the  father :  and  it  would 
lead  to  very  mischievous  consequences  if  he  had  not  the 
same  redress  for  a  seduction  when  his  daughter  was  on 
her  way  home  as  when  she  had  reached  it.  Therefore 
we  ought  not  to  cast  any  doubt  on  the  point  by  granting 
a  rule. 

On  the  question  of  damages^  even  if  the  jury  took 
into  account  the  maintenance  of  the  child,  though 
that  does  not  necessarily  appear,  I  should  not  disturb 
the  verdict.  The  doctor's  fees  are  now  allowed  to  be 
included  in  the  damages,  and  the  expense  of  main- 
taining the  child  stands  on  the  same  footing.  If  the 
woman  can  apply  for  an  order  of  affiliation  the  jury 
ought  to  take  that  into  consideration;  but  in  the  present 
case  that  was  not  put  to  them. 

Blackburn  J.  This  is  in  form  an  action  by  the 
master  for  a  wrongful  act  of  the  defendant  which  has 
caused  the  sickness  of  his  servant  and  thereby  deprived 
him  of  her  services ;  and  while  it  remained  strictly  of  that 
nature  the  damages  were  nominal.    But  as  Lord  Elleti- 
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1868.  borough  saidy  in  Irwin  v.  Dearman  {a\  it  has  been  long 
Tbrrt  established  that  a  parent  or  guardian  has  a  right  to  bring 
HuTCHwsoH  *^®  action  to  recover  damages  for  the  injury  nltra  the  mere 
loss  of  service.  The  loss  of  service  however  is  stiU  the 
technical  ground  of  the  action ;  and  technical  proof  only 
of  service  is  necessary,  otherwise  the  action  would  long 
since  have  ceased.  In  Maunder  v.  Venn  {b)  Litdedak  J., 
who  was  a  most  learned  pleader  and  more  than  most 
Judges  inclined  to  support  technicalities  of  pleading, 
which  was  his  only  fault,  said,  p.  824,  '^  The  right  to 
the  service  is  sufficient.  I  remember  Lord  Ahaidey  so 
ruling,  and  I  have  always  myself  been  of  the  same 
opinion."  That  is  quite  correct.  The  question  therefore 
is,  whether  at  the  time  of  the  seduction  the  father  had 
a  right  to  the  services  of  his  daughter  ?  If  he  had,  he 
becomes  entitled  to  substantial  damages.  Here,  as  soon 
as  the  daughter  being  under  the  age  of  twenty-one  had 
ceased  to  be  under  the  control  of  her  master  and 
intended  to  return  home,  her  father  had  a  right  to  her 
services,  and  that  proves  his  natural  right  to  be  her 
guardian. 

As  to  the  amount  of  damages.  The  jury  may  now 
give  compensation  not  merely  for  the  loss  of  service, 
which  in  most  cases  would  be  very  slight,  but  for  the 
injury  suflfered  by  the  parent.  And  the  fact  of  a  bastard 
child  being  bom  cannot  be  excluded  from  their  con- 
sideration, though  it  would  be  wrong  merely  to  calculate 
how  much  its  maintenance  would  cost :  it  was  an  aggrava- 
tion of  the  injury  to  the  feelings  of  the  parent  which 
they  might  take  into  account. 

(a)  11  East  23,  24.  (6)  M,  #  M.  323. 
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Mellor  J.  This  action  stands  on  grounds  somewhat  1868. 
exoeptionaL  But  it  is  clear  that  where  the  father  has  a  Terbt 
right  to  the  service  and  control  of  his  daughter  he  Hutobinsoh. 
is  entitled  to  maintain  the  action  without  proof  of 
actual  service.  It  is  said,  the  daughter  being  under  the 
age  of  twenty-one,  her  assent  to  be  discharged  from  a 
contract  of  service  which  was  prim&  facie  for  her  benefit 
could  not  be  given,  but  the  father  received  her  back  and 
therefore  there  was  abundant  evidence  of  his  assent.  As 
to  the  objection  that  the  seduction  took  place  before 
she  had  returned  to  her  father^s  house,  the  illustra- 
tions put  by  the  Lord  Chief  Justice  are  conclusive. 
And  the  cases  dted  in  Dean  v.  Peel  (a)  are  abundant 
authority  that  as  soon  as  the  contract  with  the  master 
ends  and  the  daughter  has  the  animus  revertendi, 
although  she  is  not  actually  in  her  father's  house,  the 
relation  between  the  father  and  child  is  sufficient  to 
maintain  the  action. 

As  to  the  amount  of  damages.  I  agree  that  they 
are  not  confined  to  the  actual  damages  caused  by  the 
wrong,  but  may  include  the  dishonour  done  to  the 
daughter  and  the  fiither. 

LiuSH  J.  The  authorities  justify  us  in  holding  that  in 
the  present  case  the  implied  relation  of  master  and 
servant  between  the  father  and  daughter  had  revived, 
and  that  there  was  a  constructive  service  when  the 
seduction  took  place. 

Rule  refused. 

(a)  5  Etui  45. 
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Wednesday, 
JttfMdzd. 

Coalmine. 
Ventilation. 
23  #  24  Viet, 
e.  151. 9.  la 
rtde  1. 


Bbough,  appellant,  Homfrat   and   others, 

respondents. 

B^  Btat.  23  &  24  Vict  e,  151.  s.  10.  rule  1.,  "  mn  ade(|uate  amonnt  of 
▼entilation  shall  be  constantly  produced  in  eXL  coal  mines  or  collieries 
and  iionstone  mines  to  dilute  and  render  harmless  noxious  gases  to 
such  an  extent  that  the  woiking  places  of  the  pits,  leyels,  and  workings 
of  eyery  such  colliery  and  mine,  and  the  trayelling  roads  to  and  from 
such  working  places,  shall,  under  ordinary  circumstances,  be  in  a  fit 
state  for  worling  and  passing  therein."  Held,  that  rule  1.  was  not  con- 
fined to  the  ventilation  of  the  woricing  places  and  travelling  roads,  but 
required  that  so  much  of  the  mine  must  be  kept  ventilated  as  to  render 
the  working  places  and  travelling  roads  safe. 

/^ASE  stated  pursuant  to  stat.  20  &  21  VicL  e.  48. 

At  a  Petty  Sessions  for  the  division  of  Bedwelty,  in 
the  county  of  Monmouth,  an  information  was  preferred 
by  the  appellant  under  sects.  10  and  22  of  stat.  28  & 
24  Vict  c.  151.,  charging  that  the  respondents,  being 
the  owners  of  a  certain  colliery  called  The  Bedwelty  Pit^ 
did  not  cause  an  adequate  amount  of  ventilation  to  be 
constantly  produced  in  it  to  dilute  and  render  harmless 
noxious  gases  to  such  an  extent  that  the  working  places 
of  the  pits,  levels  and  workings  of  the  colliery,  and  the 
travelling  roads  to  and  from  the  working  places,  should 
under  ordinary  circumstances  be  in  a  fit  state  for  work- 
ing  and  passing  therein.  ^ 

It  appeared  from  the  case  and  the  evidence  which 
accompanied  it  that  in  the  colliery  called  The  Bedtoelty 
Pity  of  which  the  respondents  were  owners,  there  was  a 
heading  known  as  Roberfe  Heading,  with  Lower  End 
and  Fore  End:  the  Lower  End  leading  towards  the  up 
take  pit;  the  Fore  End  being  in  solid  un worked  coal. 
The  ventilation  of  the  colliery  passed  down  the  pit  into 
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a  crossmg  towards  the  Lower  End  of  Roberts  Heading ^  1868. 
in  which  crossing  a  door  was  placed.  Above  the  point  beouob 
at  which  this  door  was  placed  was  a  short  crossing  HoMr'sAT. 
leading  to  the  Fore  End  of  Robert's  Heading ;  and  the 
effect  of  dosing  the  door  was  to  divert  the  air  into  the 
Fore  End  and  produce  a  ventilation  of  it  The  driving 
on  the  Fore  End  of  Roberts  Heading  and  the  working  of 
coal  therein  had  been  temporarily  discontinued  for 
eighteen  months  before  the  be^nning  of  June^  1865. 
For  five  or  six  days  before  the  14th  June,  a  man  was 
employed  in  the  Fore  End  to  put  it  in  order  for  resum- 
ing operations  and  working  coal  therefrom.  But  in 
consequence  of  the  door  in  the  crossing  being  taken 
down  for  the  purpose  of  enlarging  and  converting 
it  into  a  roadway,  the  ventilation  in  the  Fore  End  of 
Roberts  Heading  ceased  and  it  became  filled  with  gas, 
and  the  man  employed  there  discontinued  his  work. 
On  the  14th  June  the  foreman,  finding  that  the  door 
had  been  taken  down,  put  up  fences  and  warning 
signals  across  the  small  crossway  and  above  the  point 
where  the  crossing  entered  Roberts  Heading,  so  as  to 
prevent  access  either  to  the  small  crossway  or  to  the 
Fore  End  of  Roberts  Heading.  On  the  16th  June  an 
explosion  took  place  in  Roberts  Heading,  by  which 
several  persons  were  killed ;  but  how  it  occurred  could 
not  be  ascertained. 

It  was  found  that  there  was  no  intention  to  resume 
work  in  the  Fore  End  of  Roberts  Heading  until  the 
ventilation  had  been  properly  restored,  and  there  was 
evidence  that  it  would  have  been  dangerous  to  replace 
the  door  till  Saturday,  when  the  men  would  be  out  of 
the  colliery. 

The  magistrates  dismissed  the  information  on  the 
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1868.       ground  that  they  were  of  opimon  that  the  top  of  Robert t 
Brouoh      Beading  mentioned  in  the  evidence  before  them  was  not 
^-  a  working  place  on  the  16th  June^  1865^  within  the 

meaning  of  the  first  mle  set  forth  in  sect.  10. 

The  question  raised  for  the  opinion  of  the  Court  was, 
whether  on  the  16th  June^  1865,  there  was  a  wilful 
Tiolation  of  that  rule. 

By  Stat.  23  &  24  Vict  c.  161.  s.  10.,  *'  The  following 
rules  (hereinafter  referred  to  as  the  general  rules)  shall 
be  observed  in  every  colliery  or  coal  mine  and  ironstone 
mine  by  the  owner  and  agent  thereof. 

"  1.  An  adequate  amount  of  ventilation  shall  be  con- 
stantly produced  in  all  coal  mines  or  collieries  and 
ironstone  mines  to  dilute  and   render    harmless 
noxious  gases  to  such  an  extent  that  the  working 
places  of  the  pits,  levels,  and  workings  of  every 
such  colliery  and  mine,  and  the  travelling  roads  to 
and  from  such  working  places,  shall,  under  ordinary 
circumstances,  be  in  a  fit  state  for  working  and 
passing  therein : 
"  2.  All  entrances  to  any  place  not  in  actual  course 
of  working  and  extension,  and  suspected  to  contain 
dangerous  gas  of  any  kind^  shall  be  properly  fenced 
off  so  as  to  prevent  access  thereto :" 
Sect.  22*    If  any  coal  mine,  colliery,  or  ironstone 
mine  be  worked,  and  any  of  the  general  rules  which 
ought  to  be  observed  by  the  owner  and  principal  agent 
or  viewer  of  such  coal  mine,  colliery,  or  ironstone  mine, 
be  neglected  or  wilfully  violated  by  any  such  owner, 
agent  or  viewer,  such  person  shall  be  liable  to  a  penalty 
not  exceeding  20/. 

Manisty  {Matthews  with  him),  for  the  appellant. — ^The 
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right  construction  of  stat.  28  &  24  Vict  e.  151.  s.  10.,        1868. 
rule  },  is  that  the  mine  is  to  be  kept  ventilated  so  as  to      brouqh' 
make  the  working  places,  workings,  and  travelling  roads 
safe.    [He  was  then  stopped.] 

H.  James,  for  the  respondents. — Stat.  28  &  24  Vict 
c,  151.  s.  10.,  rule  1,  requires  that  ventilation  shall  be 
produced  in  the  working  places  of  the  pits,  &c. :  nde  2 
requires  that  the  entrances  to  any  place  not  in  course  of 
working,  and  suspected  to  contain  dangerous  gas,  shall 
be  properly  fenced  off  so  as  to  prevent  access  thereto ; 
and  that  has  been  complied  with.  [Melhr  J.  Rule  2  is 
an  additional  precaution,  and  does  not  narrow  rule  1. 
BlaeUmm  J.  The  fencing  off  is  intended  to  be  by 
bars,  &C.9  so  that  workmen  with  candles  may  not  have 
access  to  the  place;  it  is  not  an  hermetically  sealing  up 
the  place.] 

CocKBURN  C.  J.  It  is  not  enough  that  the  working 
places  of  the  pit  are  kept  ventilated.  The  intention  of 
the  Legislature  was  that  so  much  of  the  mine  as  might 
operate  upon  the  working  places,  workings,  and  travelling 
roads  should  be  kept  in  a  proper  state  of  ventilation : 
this  however  would  not  include  miles  of  unworked  parts 
of  the  mine.  The  justices  thought  it  sufficient  if  the 
working  place  itself  was  ventilated.  But  rule  1  is 
violated  if  a  working  place  is  not  ventilated  by  reason  of 
a  defective  ventilation  of  a  part  adjoining  which  is  not 
worked. 

Blackburn  J.  The  language  of  rule  1  is  so  clear  that 
it  hardly  needs  explanation.  It  does  not  say  that  an 
adequate  amount  of  ventilation  shall  be  produced  in  the 
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working  places  of  coal  mines^  bnt  '*  in  all  coal  mines 
....  to  snch  an  extent  that  the  working  places  of 
the  pits^  &C.,  and  the  travelling  roads  to  and  from  tadi 
working  places/'  may  be  in  a  fit  state  for  working  and 
pasnng  therein.  The  justices  seem  to  have  thought  tliat 
it  was  confined  to  the  working  places  and  traveUing 
roads  in  which  the  men  were. 


MsLLOB  J.  concurred. 

LxTSH  J.  The  duty  of  the  owner  of  a  colliery  is  so 
to  ventilate  the  mine  as  to  prevent  an  inroad  of  gas 
into  the  working  places  or  travelling  roads  from  other 
parts  of  the  mine. 

Case  remitted. 


Wednesday, 
June  3rd. 


Metrapolia 
Managemmtt 
Acts,  1855, 
18G2,  18  f  19 
Vict.  c.  120. 
s.  105.,  25  #  26 
Vict  c,  102. 
#.77. 

Paving  new 
street. 
Church. 


Angbll,  appellant,  The  Vestry  of  Paddingtok, 

respondents. 

A  church  sunoanded  with  a  strip  of  land  opposite  to  a  row  of  houses 
abnttod  upon  a  new  street,  the  site  of  the  church  having  been  conveyed 
to  the  Commissioners  for  building  churches.  Held,  that  the  church  was 
not  liable  to  be  assessed  to  the  expenses  of  paving  the  new  street*  as  it 
was  not  a  house  within  The  Metropolis  Management  Act,  1855,  18  is 
19  Vict.  c.  120.  s,  105.,  nor  land  within  The  Metropolis  Management 
Amevidment  Act,  1862,  25  &  26  Viet,  e.  102.  «.  77.,  nor  were  the  Gom- 
missionen  owners  within  either  statute. 

/^ASE  stated  by  a  Metropolitan  Police  magistrate 
pursuant  to  stat.  20  &  21  Vkt.  c.  48. 
Upon  a  summons  obtained  by  the  respondents  against 
the  appellant  for  that  he^  being  the  owner  of  certain 
premises  in  IVarrington  Gardens^  in  the  parish  of  Pad- 
dington,  abutting  upon  a  new  street  about  to  be  paved 
by  the  respondents,  had  neglected  to  pay  the  sum  of 
142.  8«.  id.f  his  share  of  the  estimated  expenses  of 
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sach  paying,  the  magistrate  made  an  order  for  pay-       1368. 
™ent.  Anobu. 

The  following  entry  in  the  books  of  the  vestry  of     vestryof 
PaidingUm  was  pnt  in  evidence  by  the  respondents.  Paddihoios. 

''At  a  meeting  of  the  vestry  held  &c.  The  Bev. 
Canon  Boyd^  minister,  in  the  chain 

''  fVarrington  Gardem  not  being  paved  to  the  satisfac* 
tion  of  this  vestry.  Sesolved,  that  the  same  be  forth- 
with paved  throughout  the  whole  breadth  of  the  carriage 
way  and  footpaths  thereof,  and  that  the  estimated 
expense  amounting  to  83/.  9«.  4rf.  of  providing  and 
laying  such  pavement  and  of  paving  the  same  be  and 
the  same  are  hereby  apportioned  to  and  charged  upon 
the  respective  owners  or  occupiers  of  the  land  and 
houses  bounding  or  abutting  upon  or  forming  such 
street  in  manner  following,  and  that  the  same  be 
demanded  and  recovered  accordingly.'' 

The  amount  was  apportioned  to  the  owners  of  Nos.  I, 
2,  3,  4,  6  and  6,  Warrington  Gardens. 

The  appellant  was  the  owner  of  the  house  numbered  1. 

There  was  a  church  surrounded  with  a  strip  of  land 
opposite  the  row  of  houses  mentioned  in  the  resolution 
of  the  vestry  and  abutting  upon  the  road  in  question, 
and  no  occupiers  or  owners  had  been  assessed  in  respect 
of  this  church  and  land  either  as  a  house  or  land. 

The  respondents  put  in  evidence  a  certified  copy 
extracted  from  the  Registry  of  the  Diocese  of  London  of 
a  conveyance  bearing  date  the  13th  March,  1866,  and 
made  by  the  Bight  B«v.  Charles  James,  late  Bishop  of 
London^  to  the  Commissioners  for  building  new  churches, 
whereby  the  plot  of  land  on  which  the  church  of  Si, 

• 

Saoiour^s  now  stands  was  given  by  the  Bishop  to  the 
Commissioners  and  their  successors,  to  be  devoted,  when 

2  L  2 
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1868.       consecrated,  to  ecclesiastical  purposes  for  ever,  by  virtue 

JToEix"    ^^  *^®  -^^  ^^  Parliament  therein  mentioned.     Also  a 

Vest    of     certified  copy  of  an  Act  of  Consecration  of  the  church, 

Paddikotoit.  extracted  fix)m  the  Registry  of  the  Diocese  of  London^ 

from  which  it  appeared  that  on  the  12th  April,  1856, 

the  Bishop  of  Oxford,  under  a  commission  from  the 

late  Bishop  of  London,  consecrated  the  church  for  the 

celebration  of  Divine  service.     These  documents  were 

appended  to  the  case. 

The  parish  of  Paddington  had  laid  down  in  the  street 
between  the  church  and  Warrington  Gardens  a  narrow 
kerb  stone  abutting  on  the  plot  of  land,  and  designed 
either  to  mark  its  limits  or  protect  the  iron  railings 
from  vehicles. 

It  was  objected  by  the  appellant  that  the  resolution 
of  the  vestry  was  not  in  accordance  with  the  provisions 
of  The  Metropolis  Management  Act,  1855,  18  &  19 
Vict  c,  120.  s.  105.,  or  The  Metropolis  Management 
Amendment  Act,  1862,  25  &  26  Vict.  c.  102.  s.  77. 
And  that  the  owners  or  occupiers  of  the  houses  called 
Warrington  Gardens,  the  same  being  on  one  side  of  the 
street  only,  were .  improperly  assessed  with  the  whole 
amount  of  the  estimated  cost  of  repairing  the  road. 
The  appellant  also  contended  that  the  laying  down 
the  kerb  stone  was  an  act  of  ownership  on  the  part  of 
the  parish,  from  which  it  must  be  inferred  that  the 
parish  had  adopted  the  street  and  was  therefore  alone 
liable  for  the  whole  of  its  repairs,  and  that  it  did  not 
appear  that  the  marginal  piece  of  land  abutting  on  the 
roadway  was  included  in  the  consecration,  and  therefore 
exempted  from  chargeability  with  a  proportionate  part 
of  the  expense  of  putting  the  roadway  in  repair. 

It  was  contended  by  the  respondents  that  the  church  in 


XZXL   VICTORIA.  499 

^luestion  was  neither  house  nor  land  abutting  upon  the       1868. 
Hew  road  within  the  meaning  of  the  Acts,  and  that  no       ^jiqell 
owner  or  occupier  thereof  could  properly  be  assessed      vesteyof 
under  the  powers  given  by  the  Acts.    And  that  the  Paddihqtom. 
owners  or  occupiers  of  the  houses,  although  the  same 
were  situated  on  one  side  only  of  the  road,  were  pro- 
perly assessed  with  the  whole  amount  of  the  estimated 
cost  of  repairing  it 

The  magistrate  decided  that  no  adoption  of  the  street 
by  the  pariah  was  necessarily  to  be  inferred  from  the 
circumstance  that  the  kerb  stone  had  been  laid  down. 
And  that  the  marginal  piece  of  land  must  be  taken  to 
be  consecrated  to  the  purposes  of  Divine  service,  and 
made  an  order  for  payment  of  the  sum  of  142.  Ss,  2d. 

If  the  Court  should  be  of  opinion  that  the  resolution 
of  the  vestry  and  the  apportionment  of  sums  to  be  paid 
by  the  owners  or  occupiers  of  the  houses  and  land 
abutting  on  the  new  road  in  IVarrington  Gardens  were 
bad  in  law  because  no  assessment  had  been  made  therein 
of  owners  or  occupiers  of  the  church  or  marginal  piece 
of  land  abutting  upon  the  new  road,  or  because  the 
whole  amount  of  the  estimated  cost  of  repairing  that 
road  had  been  assessed  upon  the  owners  or  occupiers  of 
the  houses  referred  to  in  the  resolution  of  the  vestry, 
then  the  order  was  to  be  cancelled ;  but  if  otherwise, 
the  same  was  to  remain  in  force. 

The  opinion  of  the  Court  upon  the  other  two  points 
decided  by  the  magistrate  was  also  prayed. 

The  Metropolis  Management  Act,  1855,  18  &  19 
Vkt,  c.  120.  jr.  105.  *'  In  case  the  owners  of  the  houses 
forming  the  greater  part  of  any  new  street  laid  out  or 
made,  or  hereafter  to  be  laid  out  or  made,  which  is  not 
faved  to  the  satisfaction  of  the  vestry  or  district  board 
of  the  parish  or  district  in  which  such  street  is  situate, 
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1868.       be  desirous  of  having  the  same  paved,  as  hereinafter 
AiioMLL      mentioned,  or  if  such  vestry  or  board  deem  it  necessary 
yJm  of     ^^  expedient  that  the  same  should  be  so  paved,  then  and 
Paddixotoh.  Jq  either  of  such  cases,  such  vestry  or  board  shall  well 
and  sufficiently  pave  the  same,  either  throughout  the 
whole  breadth  of  the  carriageway  and  footpaths  thereof, 
or  any  part  of  such  breadth,  and  from  time  to  time 
keep  such  pavement  in  good  and  sufficient  repair ;  and 
the  owners  of  the  houses  forming  such  street  shall,  on 
demand,  pay  to  such  vestry  or  board  the  amount  of  the 
estimated  expenses  of  providing  and  laying  such  pave- 
ment (such  amount  to  be  determined  by  the  surveyor, 
for  the  time  being,  of  the  vestry  or  board) ;''  &c 

The  Metropolis  Management  Amendment  Act,  1862, 
25  &  26  Fid.  c,  102.  jr.  77.  "Where  any  vestry  or 
district  board  shall,  under  the  powers  ^ven  by*'  the 
105th  section  of  stat.  18  &  19  VicU  c.  120.,  ''have  paved 
or  be  about  to  pave  any  new  street,  the  owners  of  the 
land  bounding  or  abutting  on  such  street  shall  be  liaUe 
to  contribute  to  the  expenses  or  estimated  expenses  of 
paving  the  same,  as  well  as  the  owners  of  houses  therein, 
provided  that  it  shall  be  lawful  for  the  vestry  or  district, 
board  to  charge  the  owners  of  land  in  a  less  proportion 
than  the  owners  of  house  property,  should  they  deem  it 
just  and  expedient  so  to  do;  and  any  such  costs  or 
expenses,  including  the  cost  of  paving  at  the  points  of 
intersection  of  streets,  and  aU  other  incidental  costs  and 
charges,  shall  be  apportioned  by  the  vestry  or  board, 
and  shall  be  recoverable  either  before  the  work  shall  be 
commenced  or  during  its  progress,  or  after  its  comple- 
tion ;''&c. 

Dowdeswell  {Macnamara  with  him),  for  the  respondents. 
—First.  A  church  is  not  a  house  within  the  meaning  of 


r 
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8tai  18  &  19  Vict.  e.  120.  s.  105.    There  ia  no  definition       1868. 

of  the  word  iu  the  interpretation  clause,  sect  260.    In  "anobll 

some  sections,  as  sects.  120, 121,  "  building*'  as  well  as      ^  JL,  ^^ 

"house**   is   mentioned.      Sect.  81,    which   mentions  Paddibotoh. 

''  house''  only,  requires  appurtenances,  viz.,  watercloset 

or  privy  and  ashpit/*  which  are  inapplicable  to  a  church. 

[Lusli  J.     By  sect  141,  the  owners  or  occupiers  of 

houses  in  streets  are   to  mark  them  with  a  number 

under  the  direction  of  the  Metropolitan  Board,  and  if 

the  occupier  of  any  house  neglects  to  do  so  the  board 

may  cause  it  to  be  marked  with  a  number:    is  this 

church  to  be  marked  with  a  number  ?]    Further,  there  is 

no  owner  of  it,  within  the  definition  of  that  word  in 

sect  250,  upon  whom  a  demand  or  order  for  payment 

of  the  expenses  could  be  made. 

Secondly.    A  church  is  not  land  within  stat.  25  & 
26  Viet.  c.  102.  «.  77.,  which  for  the  first  time  makes 
the  owners  of  land  liable  to  these  expenses.    That 
section  makes  a  distinction  between  houses  and  land ; 
therefore  the  latter  word  cannot  mean  land  covered  with 
buildings.     [Blackburn  J.   The  only  doubt  would  be 
whether,  if  a  piece  of  land  which  was  chargeable  under 
sect.  77  was  built  upon,  it  would  cease  to  be  land  within 
that  section.]     This  church  was  built  before  the  passing 
of  stat.  25  &  26  Vict.  c.  102.     But  these  expenses  are 
only  charged  on  buildings  liable  to  the  poor  rate,  from 
which  churches  are  exempted  by  stat.  8  &  4  ^.  4.  c.  30. 
1. 1.    \MeUor  J.   The  word ''  building**  is  used  in  various 
senses  in  stat.  25  &  26  Vict.  c.  102.,  and  must  be  inter- 
preted reasonably  in  each  section. — His  Lordship  referred 
to  sects.  74,  85.]    As  to  the  strip  of  land  round  the 
church,  it  is  accessory  to  the  church  ^  and  is  not  land 
any  more  than  the  fore  court  of  a  house. 
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1868.  Brown  (Patchett  with  him),  for  the  appellant. — The 

Ahgell  ^ord  "house"  in  stat.  18  &  19  Vict  c.  120.  s.  105. 
Ves^  of  ii^cludes  other  buildings  besides  a  dwelling  house,  other- 
Paodibgtov.  ^jgg  warehouses,  shops  and  stables  would  be  exempt. 
[^Cackburn  C.  J.  That  makes  against  the  argument  that 
''  land''  in  stat  25  &  26  VicL  c.  102.  s.  77.  means  more 
than  land  in  its  popular  sense.]  The  definition  of 
''  owner*'  in  sect.  250  of  stat  18  &  19  Vict.  c.  120.  only 
intends  to  point  out  which  of  two  classes  should  be 
chargeable.  Sect.  162,  which  continues  the  rateability 
of  public  buildings  under  that  Act,  excepts  places  of 
religious  worship;  but  sect.  105  contains  no  such  exemp- 
tion. IMellar  J.  If  sect  162  had  not  contained  that 
exception  it  might  have  been  thought  that  stat.  3  & 
4  fV.  4.  c.  30.  s.  1.  was  repealed.  Blackburn  J.  That  does 
not  touch  this  question.]  At  any  rate  the  strip  of  land 
round  the  church  is  chargeable.  [Mellor  J.  It  cannot 
be  so  in  the  hands  of  trustees  who  receive  no  rent 
for  it] 

CocKBURN  C.  J.  It  is  sufficient  to  say  that  a  church 
is  neither  a  house  within  sect.  105  of  the  former  nor 
land  within  sect  77  of  the  latter  statute. 

Blackburn  J.  A  third  reason  in  support  of  the  order 
is  that  the  Commissioners  for  building  churches  are  not 
owners  within  either  statute. 

Lush  J.  concurred. 

Judgment  for  the  respondents. 
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1868. 


In  the   matter  of   a  Plaint  between  Brown  Wednesday, 

June  10th. 

against  Cocking  and  others.  

County  Courts 
Jet,  1867, 

By  The  Ccunty  Conrte  Act,  1867,  30  &  31  Viet.  e.  142.  s.  U.,  "aU  ^,fo^^  Tf  ^• 

actions  of  ejectment,  where  neither  the  value  of  the  lands,  &c,  nor  the  ^     ;^'  *•  **• 

rent  payablo  in  respect  thereof,"  exceeds  2W.  by  the  year,  may  be  y^^^^- 

brought  in  the  CountyCourt.    Held,  Annual  value 

1.  That  tlie  test  of  the  jnrisdiction  of  the  County  Court  is  the  ^^: 
TBlue  or  rent  as  between  the  litigant  parties,  and  not  the  value  or  rent  ^^i?  !fL*^^ 
as  between  tlie  lessee  and  a  sublessee.  ^  Ufunty 

2.  That  where  a  County  Court  Judge  had  decided  that  the  annual  ^f^jL^. 
value  did  not  exceed  201.,  and  there  was  evidence  to  support  his  decision,  -""^Awwton. 
tins  Court  could  not  grant  a  prohibition ;  per  Cockimm  C.  J.  and  Lush  J. 

Hannen  J.  hsesitante. 


Ti/fAY22rxd.  Inderwick  obtained  a  rule  calling  on  the 
Judge  of  the  County  Court  of  Cornwall  holden  at 
Redruth,  and  the  plaintiff,  to  shew  cause  why  a  writ 
of  prohibition  should  not  issue  to  prohibit  the  Judge 
from  further  proceeding  in  this  plaint,  which  was  in 
ejectment  to  recover  the  possession  of  a  dwelling  house, 
described  in  a  statement  annexed  to  the  summons :  the 
annual  value  of  the  premises  was  stated  to  be  18/.  7s.  6d., 
and  the  rent  paid  in  respect  thereof  19/.  10s. 

On  the  hearing  before  the  Judge  it  was  objected  that 
he  had  no  jurisdiction  to  entertain  the  plaint,  inasmuch 
as  the  rent  payable  in  respect  of  the  premises  exceeded 
the  sum  of  20/L 

In  1802  the  property  was  let  by  indenture  on  a  build- 
ing lease  for  a  term  of  ninety-nine  years,  determinable 
upon  three  lives,  of  which  the  defendant  Cocking  was 
the  last  surviving;  the  other  defendants  were  his 
tenants.    In  the  lease  was  a  proviso  for  re-entry  in  case 
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1868.       of  nonrepair.    In  1865  the  house  was  conveyed  to  the 

J^        plaintiff  in  fee,  subject  to  the  lease  of  1802.  It  had  been 

Browh       divided  into  three  small  tenements,  two  of  which  were  let 

CooKiHo.      at  rents  amounting  to  241    The  plaintiff  gave  evidence 

that  24/.  was  not  a  fair  criterion  of  the  rent  at  which 

that  part  of  the  premises  would  let  to  an  ordinary 

tenant,  one  of  the  tenements  being  sublet  fumisbed, 

and  that  the  annual  value  was  18/.  7s.  6(L 

The  Judge  decided  that  the  annual  value  did  not 
exceed  20/.,  and  gave  judgment  for  the  plaintiff. 

Lush  J.,  upon  an  application  at  Chambers,  had  re- 
fused to  issue  a  prohibition. 

By  The  County  Courts  Act,  1867,  80  &  81  VtcL 
c.  142.  *.  11.,  *'  All  actions  of  ejectment  where  neither 
the  value  of  the  lands,  tenements,  or  hereditaments,  nor 
the  rent  payable  in  respect  thereof,  shall  exceed  the 
sum  of  twenty  pounds  by  the  year,  may  be  brought 
and  prosecuted  in  the  County  Court  of  the  district 
in  which  the  lands,  tenements  or  hereditaments  are 
situate.^' 

Cole  and  Lopes  now  shewed  cause. — ^First  Stat.  30 
&  81  Vict  c.  142.  s.  11.  gives  two  tests  for  deter- 
mining whether  the  County  Court  has  jurisdiction. 
1.  The  annual  value;  for  the  rent  might  be  a  pepper- 
corn, or  the  premises  might  be  in  the  hands  of  the 
owner  of  the  fee  and  no  rent  be  paid.  And  that  value 
must  be  the  value  as  between  the  litigant  parties,  and 
not  the  improved  value.  2.  The  rent  **  payable"  in 
respect  of  the  premises  must  not  exceed  the  annual 
value  of  20/.,  payable  by  the  defendant  to  the  plaintiff; 
otherwise  the  plaintiff  would  never  know  whether  he 
might  bring  ejectment  in  the  County  Court,  for  he  does 
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not  kuow  what  rent  is  payable  by  the  sublessee  to  bis       1868. 
lessee*  Xn  re 

Secondly.  It  was  a  question  of  fact  for  the  Judge  B»o^» 
what  was  the  value  of  the  premises^  and,  there  being  Coo«"o. 
evidence  before  him  which  supports  his  decision^  this 
Court  will  not  interfere  by  prohibition;  Joseph  v. 
Henry  (a),  per  Ccietidge  J.,  referring  to  Thompson  v.  Ing- 
ham {b)y  In  re  Bowen  {e\  The  Guardians  of  the  Lexden 
and  Atunsier  Union  v.  Souihgaie  (d).  ^Lush  J.  referred 
to  Bey.  V.  Allen  («).] 

Iniierwich  (Keane  with  him),  in  support  of  the  rule. — 
First.  The  rent  payable  by  the  occupier  is  the  test 
intended  by  stat  30  &  31  Vict.  c.  142.  s.  11.  [Lush  J. 
The  corresponding  sections  in  stat.  19  &  20  Vict.  c.  108. 
for  recovering  possession  of  premises  when  the  interest 
has  expired,  or  been  determined  by  notice,  or  one  half 
year's  rent  is  in  arrear,  throw  light  on  this.  In  sects.  50 
and  52  of  that  statute  the  rent  ''payable^'  must  be 
the  rent  paid  to  the  plaintiff  who  is  seeking  to  recover 
possession.]  Those  sections  apply  to  landlord  and  tenant 
In  stat.  30  &  31  Vict.  c.  142.  s.  U.  the  rent  intended 
is  that  payable  by  the  person  in  occupation  of  the 
premises. 

Secondly.  The  Court  has  jurisdiction  to  grant  the 
writ  of  prohibition,  the  decision  of  the  County  Court 
Judge  in  the  present  case  being  on  an  issue  collateral  to 
the  merits.  In  the  case  of  In  re  Bowen  (c)  it  was  the 
duty  of  the  County  Court  Judge  to  ascertain  the  amount 

(a)  \L.M.^  P.  388.  (b)  14  Q.  R  710. 

(e)  21  L.  J.Q.B.]0;  15  Jur,  1196. 

(d)  lOExck.20l.  (e)7B.fS.W2, 
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1868.  of  the  debts  owing  by  the  trader,  not  simply  for  the 
Inpe  purpose  of  giving  himself  jurisdiction,  but  for  deter- 
Baowh  mining  what  was  the  estate  of  the  trader  and  how 
CooKiHG.  j|.  y^^  |.Q  jjg  disposed  of.  In  Ret/,  v.  Allen  (a)  title 
was  an  essential  element  in  the  inquiry  before  the 
justices,  and  their  decision  was  upon  the  facts  which 
were  of  the  very  essence  of  the  enquiry.  [He  cited 
Bunbury  v.  FvUer,  in  error  {b),  and  cases  cited  in  note 
to  Crepps  V.  Durden^  I  Smith  L.  C.  693,  6th  ed.]  In 
Iteff.  Y.  Nunneley  (c)  and  Reg.  v.  Huntsworth  {d)  the 
Court  overruled  a  decision  of  the  justices  that  an 
objection  to  a  church  rate  was  not  made  bona  fide. 
[Lush  J.  That  was  on  the  ground  of  the  proviso 
in  Stat.  58  G.  3.  c.  127.  s,  7.  that  if  the  validity  of  the 
rate,  or  the  liability  of  the  person  from  whom  it 
is  demanded,  be  disputed  and  the  party  disputing  the 
same  give  notice  thereof  to  the  justices,  they  shall  for- 
bear giving  judgment :  they  have  no  power  to  inquire 
whether  the  grounds  of  disputing  the  rate  are  valid.] 
Prohibition  was  issued  in  Thompson  v.  Ingham  {e\  and 
that  case  may  stand  with  In  re  Bowen  (/).  [Lush  J.  In 
Thompson  v.  Ingham  {e)  it  was  admitted  by  the  plea 
that  title  was  in  question,  and  therefore  the  County 
Court  Judge  had  no  jurisdiction.] 

CocKBURN  C.  J.    The  County  Court  Judge  was  right 
on  both  points. 

First.  On  the  merits  he  was  right  in  saying  that  he 

(a)  7  5.  #  A  902.  {h)  9  ExcK  111.  140. 

(c)  E.  B,  #  E,  862.  {d)  33  L.  J.  M,  C.  131. 

(«)  14  C.  B.  710. 
(/)  21  L.  J.  Q.  B.  10;  15  Jur.  1196. 
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ha4  jurisdiction,  for  the  question  incidentally  before  him        1868. 
was  the  annual  value  or  rent  of  the  premises  as  between        xn  re 
the  litigant  parties ;  and  it  is  immaterial  that  by  the  rent         ^^^^ 
which  the  lessee  received  from  another  person  he  had      Cockiho. 
created  a  different  value  as  between  himself  and  that 
person.    The  annual  value  may.be  greater  than  the  rent 
reserved  and  would  be  so  in  most  cases,  but  the  juris- 
diction of  the  County  Court  depends  upon  the  value  as 
between  the  litigant  parties.    The  Legislature  prescribed 
that  test  in  order  to  prevent  suits  being  brought  in  the 
superior  Courts  which  might  as  well  be  decided  by  the 
County  Courts.     The  Legislature  must  have  used  the 
phrase  in  the  same  sense  as  in  actions  of  debt. 

Secondly.  Whether  the  Judge  was  right  or  not  he 
determined  the  matter  as  a  question  of  fact.  It  was 
incumbent  on  him  to  go  into  evidence  on  the  subject, 
irrespective  of  the  merits,  in  order  to  see  whether  he 
had  jurisdiction,  and  we  cannot  review  his  decision.  We 
control  the  County  Court  so  as  to  keep  it  within  the 
legitimate  sphere  of  its  jurisdiction,  and  if  it  decides 
without  evidence  that  a  case  is  within  its  jurisdiction, 
or  if,  in  order  to  avoid  hearing  a  case  which  it  is  its 
duty  to  hear  and  determine,  it  refuses  to  go  into  evi- 
dence, this  Court  will  interfere.  But  when  the  Judge 
has  properly  investigated  that  which  is  the  foundation 
of  his  jurisdiction,  this  Court  will  not  inquire  whether 
his  conclusion  on  the  balance  of  evidence  was  right  or 
not.  We  do  not  review  his  decision  on  a  question  of 
fact  as  we  should  the  verdict  of  a  jury  in  a  cause  in  this 
Court. 

Lush  J.    The  first  question  is»  whether  the  County 
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1868.  Court  Judge  put  the  right  construction  on  sect.  11  of 
l^^^  Stat.  80  &  81  Vict.  e.  142.,  and  I  think  he  did.  The 
meaning  of  the  phrase  ''the  rent  payable  in  respect 
thereof  is  a  question  of  law.  Does  it  mean  the  rent 
payable  by  the  defendant  to  the  plaintiff,  or  the  rent 
payable  to  the  defendant  by  his  subtenants?  Clearly  it 
means  the  rent  as  between  the  litigant  parties.  In  order 
to  give  the  County  Court  jurisdiction  neither  the  value 
nor  the  rent  by  the  year  must  exceed  20/.  If  the  rent 
payable  by  the  defendant  to  the  plaintiff  does  not  exceed 
20/.,  and  the  defendant  gets  more  than  20/.  by  sub- 
letting, that  may  be  a  good  element  to  determine  the 
value;  but  the  Judge  was  right  in  his  construction  as  to 
the  rent. 

Secondly.  Is  the  decision  of  the  County  Court  Judge 
on  the  question  of  value  liable  to  be  reviewed  by  pro- 
hibition ?  There  was  evidence  on  both  sides,  and  it  is 
impossible  to  say  that  he  was  not  bound  to  form  his 
decision  on  it,  for  if  he  was  of  opinion  that  the  value 
exceeded  20/.  he  had  no  jurisdiction  to  proceed.  Then, 
there  being  evidence  to  justify  his  decision,  it  is  con- 
clusive. Prohibition  does  not  issue  unless  the  Judge  of 
the  County  Court  has  done  something  which  he  was  not 
authorized  by  the  statute  to  do. 

Hannbn  J.  The  phrase  in  stat  30  &  31  FicL  e.  142. 
s.  11.,  ''the  rent  payable,"  means  the  rent  payable 
between  the  litigant  parties,  not  the  rent  payable  by 
any  sublessee  to  any  sublessor.  The  argument  that 
the  statute  intended  to  make  the  rent  conclusive  as 
to  value  cannot  extend  to  the  rent  payable  by  a  sub- 
lessee.    If  the  rent  as  between  the  parties  does  not 
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exceed  20/.  the  next  inquiry  is  as  to  the  annual  value  of 
the  premises.  The  fact  that  some  other  person  is  paying 
more  rent  than  20L  is  strong  evidence  that  the  annual 
value  exceeds  20/.^  but  is  not  conclusive.    Whether  the 
real  value  exceeded  20/.  or  not  the  case  equally  serves  to 
iUustrate   the  discrepancy  between  rent  and  value,  for 
the  evidence  was  that  the  rent  paid  to  the  lessee  was 
enhanced  by  the  fact  that  some  portions  of  the  premises 
were  let    by   him  furnished,  which  would  rebut  the 
presumption  that  that  rent  represented  the  annual  value. 
As  to  the  other  point,  I  have  some  hesitation  in 
concurring  in  the  judgment  that  we  are  absolutely  con- 
cluded by  the  decision    of  the  Judge  on  conflicting 
evidence;  but  in  a  case  like  the  present,  where  the 
evidence  is  so  nicely  balanced,  we  ought  not  to  inter- 
fere. 

Rule  discharged,  without  costs  {a). 


1868. 


In  re 
Browv 

V. 

COOKIKO. 


(a)  See  the  next  case. 


In  the  matter  of  a  Plaint  between   Elstonb 

against  Rose. 


By  The  Comity  Conrts  Act,  1867»  SO  &  31  Viet  e.  142.  s,  11.,  <*  All 
actions  of  ejectment  where  neither  the  valae  of  the  lands,  &e.,  nor  the 
not  payable  in  respect  thereof  shall  exceed  the  sum  of  20/.  by  the  year/' 
may  be  brought  in  the  County  Court.  In  ejectment  against  the  occupier 
h^  the  assignee  of  a  term  subject  to  a  ground  rent,  the  County  Court 
Judge  was  of  opinion  that  by  deducting  the  ground  rent  the  annual 
talne  of  the  premises  was  reduced  below  20^,  and  therefore  he  had 
jurisdiction.    Meld, 

1.  That  the  value  intended  in  sect.  11  is  the  marketable  value  of 
which  the  rent  paid  by  the  tenant  to  the  immediate  landlord  is,  in  the 
absence  of  exceptional  circumstances,  a  fieur  criterion. 

2.  That,  the  County  Court  Judse  having  adopted  an  erroneous  test  of 
^ue,  this  Court  would  grant  prohibition. 


\  Thursday, 

Ifovember 

12th.] 

County  Courts 
Act,  1867, 
30  #  31  VicU 
c.  142.  a.  11. 
Ejectment, 
Annual  value. 
Jurisdiction  of 
Countv  Court, 
Prohioition, 
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1868. 

iTiT"    JN  TrinUy  Term, 
Elstohi  RyalU  obtained  a  rule  calling  upon  the  Judge  of  the 

»«»■•  County  Court  of  Yorkshire  holden  at  Sheffield,  and  the 
plaintiff,  to  shew  cause  why  a  writ  of  prohibition  should 
not  issue  to  restrain  the  Judge  of  the  County  Court  and 
the  Registrar  of  the  Court  from  issuing  a  warrant  of 
execution  for  the  recovery  of  the  possession  of  certain 
tenements,  and  to  prohibit  other  proceedings  upon  a 
judgment  in  a  plaint  in  that  Court. 

The  action  was  brought  to  recover  possession  of  a 
dwelling  house,  which  was  held  under  a  building  lease 
granted  on  the  17th  November,  1864,  for  ninety-nine 
years,  at  a  ground  rent  of  9L  17«.  The  plaintiff  claimed 
as  assignee  of  the  term,  which  had  been  sold  by  the 
mortgagees  of  the  lessee  under  a  power  of  sale.  The 
defendant  had  obtained  possession  under  a  contract  for 
sale  with  the  lessee  after  the  mortgage. 

At  the  hearing  it  was  objected  that  the  Judge  had  no 
jurisdiction  under  The  County  Courts  Act,  1867»  30  & 
31  Vict  c.  142.  s.  11.,  inasmuch  as  the  value  of  the 
premises,  as  well  as  the  rent  payable  in  respect  thereof, 
exceeded  20/.  by  the  year.  There  was  conflicting 
evidence  before  him  as  to  the  value,  but  he  decided 
that  it  did  not  exceed  201. ,  and  gave  judgment  for  the 
plaintiff. 

Upon  a  summons,  before  Smith  J.  at  Chambers,  for  a 
prohibition,  there  were  conflicting  afiSdavits  as  to  the 
grounds  of  the  judgment  of  the  County  Court  Judge, 
and,  as  he  declined  to  give  the  reasons  of  it,  a  copy  of 
a  shorthand  writer's  notes  was  procured,  which  it  was 
admitted  were  substantially  correct  It  appeared  from 
them  that  the  Judge  held  that  according  to  the  proper 
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construction  of    sect.   11   the   ground  rent  must  be  1868, 

deducted  from  the  groes  annual  value,  and  therefore  he  in  re 
had  jorisdiction.    The  learned  Judge  referred  the  matter  ^"' 

to  the  Court.  ^*- 

Oppenkeim  shewed  cause.  —  First.  By  the  word 
"value"  in  stat.  80  &  81  Vict.  c.  142.  «.  11.  is  intended 
the  value  to  the  litigant  parties ;  In  re  Brawn  v.  Cock- 
ing{a),  [Cockbum  C.  J.  The  value  of  property  to  the 
lessor  is  different  from  its  value  to  the  lessee.  Lush  J. 
The  same  property  would  have  a  different  value  accord- 
ing as  the  action  was  brought  by  the  superior  or  by  the 
immediate  landlord.  Blackburn  J.  The  value  of  property 
is  what  it  might  be  reasonably  expected  to  fetch  in 
the  market.  By  stat.  6  So  7  fV.  4.  c,  96.  s.  1.  the  rate- 
able  value  of  property  is  to  be  determined  by  the  rent 
which  a  hypothetical  tenant  from  year  to  year  would  give, 
subject  to  certain  deductions.]  If  that  estimate  is  made 
m  the  present  case  the  ground  rent  is  an  outgoing 
which  should  be  deducted. 

Secondly.  This  is  not  a  case  for  prohibition,  the 
Judge  having  decided  upon  conflicting  evidence  as  to 
the  value;  Joseph  v.  Henry  (b),  The  Guardians  of  the 
Lexden  and  Munster  Union  v.  Southgate  (c),  In  re  Brown 
V.  Cocking  (a).  [CocTcburn  C.  J.  Here  was  no  dispute 
as  to  the  facts.] 

RyaUSf  in  support  of  the  rule,  was  not  called 
upon. 

CocKBURN  C.  J.     This  rule  must  be  made  absolute. 

(a)  Ante,  p.  503.  (h)  1  Z.  3f .  <f  P.  388. 

(c)  10  Exeh.  201. 

▼OL.    IX.  2    M  B.    &   S. 
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1868.  ^^  ^^^  point  is  whether,  in  ascertaining  the  annual 

J^"^^        value  of  a  house  or  premises  so  as  to  give  or  exdude  the 
El8to»»      jurisdiction  of  the  County  Court  Judge  to  try  an  action 
Bo8«.        of  ejectment  under  stat.  30  &  31  Vict  c.  142.  s.  11.,  the 
amount  payable  as  ground  rent  to  the  superior  landlord 
is  to  be  deducted  from  the  rent  paid  by  the  tenant  to 
his  immediate  landlord.    The  Judge  of  the  County 
Court  was  of  opinion  that,  irrespective  of  the  ground 
rent,  the  value  was  above  the  sum  which  limits  the 
jurisdiction    of    that   Court,    but   by    deducting  the 
ground  rent  the  value  was  reduced  below  that  sum. 
Sect  11  has  left  the  meaning  of  the  word  ''value'' 
uncertain.     When  a  ground  rent  is  to  be  paid  there 
must  be  a  difference  between  the  value  to  the  landlord 
and  the  value  to  the  tenant.     It  might  be  worth  while 
for  the  tenant  to  pay  a  rent  of  200/.  a  year  for  a  house 
in  respect  of  which  a  ground  rent  of  20/.  was  payaUci 
whereas  the  value  of  the  house  to  the  landlord  must  be 
taken  as  reduced  to  180£.     What  criterion  of  value 
are  we  to  adopt?     The  Legislature  have  dealt  with 
the  question  in  a  case  of   not   dissimilar    character 
to  the  present    The  test  applied  by  stat.  6  &  7  ^.  4 
c.  96.  to  ascertain  the  value  of  houses  and  land  for  the 
purpose  of  assessing  them  to  the  poor  rate  is  the  rent 
at  which   they  might  reasonably  be  expected   to   let 
from  year  to  year ;  that  is  a  parliamentary  exposition  of 
rateable  value,  and,  reasoning  by  analogy,  we  may  say 
that  the  marketable  value  of  the  property  is  that  in- 
tended  by  stat  30  &  31  Vict.  e.  142.  s.lh;  and  of  that 
the  rent  paid  by  the  tenant  to  his  immediate  landlord 
is,  in  the  absence  of  exceptional  circumstances,  the 
best  criterion.    Therefore  the  County  Court  Judge  was 
wrong. 
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Tlie  second  point  is  whether  this  is  a  case  for  pro-        1868. 
hibition.    When  there  is  a  conflict  of  evidence  as  to        in  re 
fiict  on  which  the  jurisdiction  of  the  County  Court         ^^'" 
Judge  depends^  although  if  we  see  that  he  has  perversely        ^^^ 
decided  his  decision  is  not  conclusivey  yet,  if  there  is 
reasonable  ground  for  upholding  his  decision,  this  Court 
will  not  interfere  by  prohibition  where  he  has  honestly 
and  fairly  exercised  his  judgment  upon  the  evidence 
before  him.     But  where  there  is  no  conflict  of  evidence, 
and,  by  reason  of  an  erroneous  decision  in  point  of  law, 
be  has  exercised  an  authority  or  jurisdiction  which  does 
not  by  law  exist,  then  prohibition  should  issue. 

Blackbubn  J.    On  the  flrst  point  I  agree  with  the 
decision  in  In  re  Brown  v.  Cocking  (a)  that  the  rent 
intended  by  stat  80  &  31  Viet  c.  142.  «.  11.  is  the  rent 
as  between  the  parties  to  the  action,  and  the  fact  that 
other  persons  had  agreed  for  a  higher  rent  than  that 
paid  by  the  defendant  is  not  conclusive  as  to  the  value. 
In  the  case  of  mineral  property  the  annual  value  of 
the  subject-matter  would  change  though  the  rent  pay- 
able to  the  owner  of  the  mine  would  remain  the  same, 
so  that  the  subletting  value  is  not  conclusive.    A  ground 
rent  affects  the  value  of  the  interest  of  the  lessor,  who 
pays  it,  but  not  the  value  of  the  subject-matter  in 
respect  of  which  the  action  is  brought.    It  is  to  be 
ascertained  much  in  the  same  way  as  the  rateable  value 
under  The  Parochial  Assessments  Act,  6  &  7  fF.  4.  c.  97. 
Therefore  the  County  Court  Judge  took  a  wrong  guide 
for  ascertaining  the  value. 

Secondly.  Is  this  a  case  for  prohibition  ?   The  rule  as 

(a)  Ante,  p.  503. 

9  M  2 
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1868.  ^0  prohibition  is  nowhere  better  stated  than  by  PaUe- 
J^  son  J.,  delivering  the  judgment  of  the  Court  in  Thompson 
Elstokk  y  Ingham  (a).  After  stating  that  the  point  whether  the 
Hose.  title  was  in  question  must  arise  upon  the  evidence, 
and  as  soon  as  it  appeared  that  it  was  in  question  the 
jurisdiction  of  the  County  Court  ceased,  he  said,  "  The 
Judge  must,  of  necessity,  determine  that  point  for  the 
time,  because  on  it  depends  whether  he  hears  the  case 
on  the  merits.  Is  then  his  determination  conclusive  ? 
We  think  that  it  is  not.  The  objection  is  analogous  to 
a  plea  to  the  jurisdiction  in  other  Courts,  which  is  indeed 
determined  in  the  first  instance  by  the  Court  in  whidi 
it  is  pleaded,  but  is  subject  to  a  writ  of  error.''  He 
proceeded  to  say  that  as  the  County  Court  Act  gives  no 
writ  of  error  or  appeal,  the  question  whether  the 
County  Court  had  exceeded  its  jurisdiction  must  be 
open  to  the  superior  Courts  on  motion  for  a  prohi- 
bition. In  the  present  case,  the  question  of  fact  being 
whether  the  value  exceeded  20/.,  I  think  the  case  is  one 
for  prohibition ;  and  this  is  consistent  with  In  re  Brown 
V.  Cocking  (i),  where  this  Court  refused  to  interfere  with 
the  decision  of  the  County  Court  Judge  upon  conflicting 
evidence.  Though  his  decision  in  such  a  case  is  not 
conclusive,  yet,  for  practical  purposes,  a  strong  and 
peculiar  case  must  be  made  out  to  justify  us  in 
reversing  it  and  coming  to  the  conclusion  that  he 
was  wrong.  To  that  extent  I  agree  with  In  rt 
Brown  v.  Cocking.  In  the  present  case  the  Judge  did 
not  decide  the  value,  except  in  this  way,  that  if  he 
deducted  the  ground  rent  the  value  would  be  below  201, 
but  if  the  ground  rent  was  not  deducted  the  valae 

(a)  14  C  B,  710.  (b)  Ante,  p.  50a 
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would  exceed  20/.    And  we  may  hold,  in  accordance  1868. 

with  Thompson  v.  Ingham  {a\  that  he  was  wrong  in  the  in  re 
oondnsion  to  which  he  came  because  he  applied  a  wrong  ^^ 

test  to  determine  the  value.  ^"' 

Lush  J.  In  making  this  rule  absolute  we  follow  the 
ordinary  rule  of  construction^  by  giving  to  the  language 
of  Stat.  30  &  31  Vict.  c.  142.  s.  11.  its  plain  and 
ordinary  meaning.  Add  to  which,  the  cognate  section 
which  immediately  follows  (sect.  12)  gives  the  County 
Court  jurisdiction  to  try  actions  in  which  the  title 
comes  in  question  '*  where  neither  the  value  of  the 
lands,  &C.  in  dispute,  nor  the  rent  payable  in  respect 
thereof,''  exceeds  20^  by  the  year.  The  argument  of 
Mr.  Oppenheim  requires  that  we  should  construe  sect.  1 1 
as  if  the  words  were  ''the  value  of  the  plaintiff's  interest 
in  the  lands,  &c.";  but  I  agree  with  my  Lord  and  my 
brother  Blackburn  that  the  value  intended  is  that  deter- 
mined by  the  rent  at  which  the  premises  would  let. 

Hannen  J.  concurred. 

Rule  absolute,  with  costs  (b), 

(a)  14  Q.  B.  710.  {h)  See  the  imceding  case. 
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Jufu  10th. 

InterrcffO' 
torie$. 

Common  Law 
Procedure 
Act,  l&H 
17  #  18  Vict, 
e,  125.  s.  51. 
Sr  each  of 
e^eement. 


DofiSON  against  Richardson  and  others. 

1.  Per  Cockhum  G.  J.  In  allowing  intenogatoiieB  under  The  Common 
Law  Procedoie  Act,  1854,  17  &  18  Vict,  c,  125.  «.  51.,  a  Cooit  of 
common  law  is  not  confined  within  the  same  limits  as  a  Gonri  of  eqnl^ 
on  a  bill  of  discovery. 

2.  In  an  action  for  breach  of  an  agreement  to  delirer  up  bills  of  exchange 
of  a  certain  Company,  the  Court  allowed  the  defendant  to  administer 
interrogatories  to  the  plaintiff  as  to  the  solvency  of  the  Company  and 
the  amount  of  damage  which  he  had  sustained  by  reason  of  the  noa- 
delivezy  of  the  bills. 

^HIS  action  was  brought  to  recover  damages  for  the 
breach  of  an  agreement  by  the  defendants  to  deliver 
up  to  the  plaintiff  bills  of  exchange  to  the  amount  of 
1 5^000 JL  of  7%e  Railway  Finance  Company ,  lAmited. 

The  defendants  pleaded  payment  into  Court  of  \s.  in 
satisfaction  of  any  damages  the  plaintiff  might  have 
sustained  by  reason  of  th^  non-delivery  of  the  bills  of 
exchange. 

On  the  3rd  June,  Smith  J.  made  an  order  that  the 
defendants  be  at  liberty  to  deliver  the  following  inter- 
rogatories for  the  examination  of  the  plaintiff: — 

''(1.)  Is  it  not  the  fact  that  the  said  RaUtoay  Finance 
Company,  limited,  at  the  time  of  the  making  of  the  said 
agreement,  was  wholly  insolvent?  And  has  not  the  said 
Company  since  then  continually  been,  and  is  it  not  now, 
insolvent  ?  And  is  it  not  a  fact  that  its  finances  were  and 
are  in  such  a  state  that  the  creditors  thereof  will  never 
receive  any  dividend  upon  or  in  respect  of  their  claims  ? 

''  (2.)  Is  it  not  a  fact  that  if  the  bills  mentioned  in  the 
said  agreement  had  been  delivered  up  to  you  in  accord- 
ance with  such  agreement  you  could  not  and  would  not 
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have  received  any  money  whatever  from  the  said  Railway        iges. 
Finance  Company  Limited,  upon  or  in  respect  of  the       Dqbbom 
same  ?  And  would  not  the  said  bills  have  then  been,   ^^chj^ubom 
and  are  they  not  now,  valueless  ?  And  is  it  not  the  fact 
that  by  reason  of  the  bills  being  of  no  value,  or  on  some 
other  and  what  account,  you  have  sustained  and  will 
sustain  no  actual  damage  by  reason  of  the  non-delivery 
of  the  said  bills?  If  you  have  sustained  or  will  sustain 
any  damage,  state  the  nature  of  such  damage,  how  and 
in  what  manner  you  have  been  or  will  be  so  damnified. 
"  (3.)  Are  you  a  debtor  to  the  said  Railway  Finance 
Company  {Limited)  to  any,  and  if  any  what^  amount  V^ 

Murphy  moved  to  rescind  the  order  of  Smith  J.^The 
defendants  by  their  interrogatories  ask  whether  the  sum 
which  they  have  paid  into  Court  is  not  enough.  In  a  bill 
of  discovery  a  Court  of  equity  would  not  allow  these 
interrogatories.  [^Cockbum  C.  J.  We  are  not  confined 
within  the  same  limits  as  a  Court  of  equity ;  interroga- 
tories  under  The  Common  Law  Procedure  Act,  1854, 17 
&  18  VicL  c.  125.  s.  51.,  are  adapted  to  a  concise  system 
of  pleading  in  respect  of  the  statement  of  the  ground  of 
action  and  the  defence,  which  is  different  from  a  bill 
and  answer  in  Courts  of  equity  and  indeed  every  other 
system :  we  supplement  the  pleadings  by  interrogatories 
and  answers,  and  we  ought  not  to  be  niggard  in  requir- 
ing information  to  be  given  so  as  to  enable  both  parties 
to  understand  what  they  go  down  to  try.]  In  Jourdain 
V.  Palmer  (a),  which  was  an  action  for  breach  of  an  agree- 
ment to  pay  the  stamp  duty  on  letters  patent,  whereby 
they  became  void  and  the  plaintiff  lost  the  profits 
which  he  would  have  derived  from  working  the  patent, 

(a)  4  H,  4'  C.  171. 
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1868.        the  Court  refused  to  allow  the  defendant  to  administer 


DoBsoH       interrogatories  to  the  plaintiff  for  the  purpose  of  shewing 

mm  , 

B10HAKD80V.  ^^^^  ^^^  letters  patent  were  of  no  value.  Wright  ▼. 
Goodlahe  (a)  was  cited  in  that  case  in  support  of  the 
interrogatories,  but  ChanneU  B.,  p.  175,  distinguished  it 
on  the  ground  that  it  was  an  action  of  tort.  [Lush  J. 
In  Jourdain  v.  Palmer  ifi)  the  interrogatories  were 
refused  on  the  ground  that  they  were  only  relevant  for 
the  purpose  of  taking  an  account  between  the  parties. 
Cockbum  C.  J.  These  interrogatories  ask  what  are  the 
heads  of  the  damage  which  the  plaintiff  has  sustained  ; 
if  the  defendants  could  get  particulars  of  the  damage 
we  will  not  drive  them  back  to  that  step.  I  should 
always  allow  interrogatories  when  ex  sequo  et  bono  the 
questions  ought  to  be  answered.]  At  any  rate  the  3rd 
interrogatory  ought  not  to  be  allowed.  It  does  not 
relate  to  any  part  of  the  defendants'  case.  The  learned 
Judge  settled  the  interrogatories,  and  the  objection  to 
this  one  was  not  particularly  pointed  out.  [Coekbwm 
C.  J.  Then  out  of  respect  to  the  order  of  the  Judge  we 
ought  not  to  disallow  it.] 

FerCuBiAM.  (Cockbubn  C.  J.,  Lush  and  Hannbn  JJ.) 

Rule  refused. 

(a)  3  JSr.  #  a  640.  (d)  4  JSr.  ^  C.  171. 
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IN  THE  EXCHEQUER  CHAMBER. 

Redhbad   against   The    Midland    Railway     [Monday, 

Company.  1869.] 


Railwcy 
Bailway  Companies  who  undertake  to  cany  passeneen  for  nire,    OmuKmy 

although  bound  to  use  the  utmost  care,  skill  and  yigilance  in  every  Corner  of 

thing  that  concerns  the  safety  of  Uie  passengerSi  do  not  warrant  the  pauenqtrt 

roadworthiness  of  the  carriages  they  employ,  and  consequently  are  not  V^  ^^^^ 

responsible  for  an  jiccident  to  a  passenger  arising  from  a  latent  defect  Eoadworthi- 

in  the  wheel  of  one  of  their  carriages,  such  as  no  care  or  skill  could  ^^^m 

detect.    By  the  Exchequer  Chunb^,  affirming  the  judgment  of  the  jf^pH^^ 

Queen's  Bench.  warranty. 

'T^HIS  was  an  appeal^  brought  in  the  form  of  a  special 
case^  against  the  judgment  for  the  defendants  given 
by  the  Queen's  Bench.    (See  the  proceedings  in  the 
Court  below,  %  B.^  S.  871.) 

The  case  was  heard  November  26  and  27, 1868 :  before 
Kelly  C.  B.,  Willes,  Btles,  Keating  and  Smith  JJ., 
and  Bbamwell  and  Channell  BB. 

Manisty  {Cramptan  with  him),  for  the  plaintiff. — The 
question  involyed  in  this  case  is  one  of  great  general 
importance,  namely,  whether  the  carrier  of  pastenffers, 
although  not  an  insurer,  does  not  warrant  his  carriage 
to  be  de  facto  '' roadworthy/'  or,  as  the  phrase  is,  ''fit 
for  the  intended  purpose,'^  and  consequently  is  liable  for 
injury  to  a  passenger  irrespective  of  any  question  of 
knoidedge  or  negligence.  The  affirmative  appears  both 
by  the  English  and  American  law.  As  to  the  former 
the  authorities,  several  of  which  were  cited  in  the  Court 
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below^  are: — Chitty  Contr.  418,  8th  ed.;  Parkinson  v. 
Lee  (a) ;  Lyon  v.  Melb  (b) :  I^ewis  v.  Peake  (c);  Isrcul  y* 
Clark  (rf) ;  Jones  v.  Bright  (e) ;  Bluett  v.  Osborne  (J) ; 
Bremner  v.  WiUiams  {g) ;  Sharp  v.  Grey  (A) ;  Brown  y. 
Edgington  (t);  Shepherd  v.  /^iti«  (y);  Benett  v.  7%c 
Peninsular  and  Oriental  Steam- Boat  Company  (A);  jB^J'^s 
V.  Parkinson  {l) ;  •Tbii^f  v.  .^m*^  (iw)  ;  Burns  v.  TAe  Cori 
ancf  Bandon  Railway  Company  (n).  {^Byles  J.  referred 
to  Chanter  y.  Hopkins  (o).] 

After  much  doubt  had  been  eutertained  for  many 
years  in  America  the  question  was  settled  by  the 
following  decisions: — Alden  v.  77ie  iVeto  York  Central 
Railroad  Company  {p),  iTPaddon  v.  New  York  Central 
Railroad  {g\  Warner  y.  The  Erie  Railway  Company  {f). 


Kemplay  {Aspinall  with  him),  for  the  defendants. — 
It  must  be  conceded  that  this  question  is  extremely 
perplexing,  but  the  decision  of  the  Court  below  was 
righti  as  appears  by  the  following  authorities,  many  of 
which  were  then  referred  to : — Story  on  Bailments,  565, 
680,  7th  ed. ;  Smith  Mercantile  Law,  282,  7th  ed. ;  Amies 
y.  Stevens  {s) ;  Bluett y.  Osborne  (f) ;  Aston  y.  Hettven{t); 


(a)  2  East  314. 

(c)  7  Taunt,  153. 

(e)  5  Binff,  533;  3  Af.  #  P.  155. 

(g)  1  a  #  P.  414. 

(h)  9 Binff,  457;  2  Af. #  iSb.  620. 

(t)  2  Af.  #  (?.  279;  2  ^S^^^  M  S.  496. 

0")  3  Jlf.  #  Q.  868;  4  5i»«  A:  J?.  434. 

{k)  6  C.  B.  775. 

(m)  i<n/e,  p.  141. 

(o)  4  3f.  *  fT.  399. 

(9)  47  Barbour  247.  252. 

(«)  1  8tr.  128. 


(&)  5  £u<  428. 
(<0  4  £^.  259. 
(/)  1  Stark.  384. 


(0  7  JET.  if  ^:  955. 
(f»)  13  Ir.  a  L.  B4S».  543. 
(p)  12  ^l^nc^A  102. 
(r)  49  Bar6ottr  558. 
(0  2  £S9).  533. 
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ChrMe  V.  Griggs  (a);  CrofU  v.  Waterhouse  (i);  Becket 
y.  Whiiehaoen  RaUway  Company  {c);  Grate  y*  The  Chester 
and  Sofyhead  Railway  Company  {d)i  Manser  v.  The 
Eastern  Counties  Railway  Company  (e) ;  Surges  v.  fFick- 
ham  (J) ;  Stohes  v.  The  Eastern  Counties  Railway  Com^ 
pony  (g) ;  Ford  v.  7^  South  Eastern  Railway  Company  {h); 
Buxton  y.  The  North  Eastern  RaUway  Company  (t). 

The  following  American  cases  are  at  variance  mth 
those  cited  by  the  other  side  :^  Bowen  v.  The  New  York 
Central  Railroad  Company  (j),  Hegeman  v.  Western 
Railroad  Corporation  (A). 


[1869.] 
Bkdbkad 

V. 
MiDLAVD 
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Company. 


Manisty,  in  reply. 


Cur.  adv.  vult* 


Smith  J.  now  delivered  the  judgment  of  the  Court 

In  this  case  the  plaintiff^  a  passenger  for  hire  on  the 
defendants'  railway,  suffered  an  injury  in  consequence 
of  the  carriage  in  which  he  travelled  getting  off  the 
line  and  upsetting;  the  accident  was  caused  by  the 
breaking  of  the  tyre  of  one  of  the  wheels  of  the  carriage 
owing  to  a  latent  defect  in  the  tyre  which  was  not 
attributable  to  any  fault  on  the  part  of  the  manufacturer 
and  could  not  be  detected  previously  to  the  breaking. 

Does  an  action  He  against  the  Company  under  these 
drcumstances? 

This  question  involves  the  consideration  of  the  true 
nature  of  the  contract  made  between  a  passenger  and  a 
general  carrier  of  passengers  for  hire. 


(a)  2  Campb.  79. 
{c)  4  if.  #  M  730. 
(•)  3  L.  T,  M  S.  586. 
(y)2F.  #F.691. 


(b)  3  Binff.  319  ;  11  Moo.  133. 
(d)  2  Exeh.  261. 
(/)35.  #5.669. 
(A)  2F.#F.  730. 


(t)  37  L,  J.  Q.  B,  258.  \L.R.Z  Q.  B,  549. 

(»  4  BmUh  408.  (k)  3  Kernan  1. 
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It  is  obvious  that  for  the  plaintiff  on  this  state  of 
facts  to  succeed  in  this  action  he  must  establish  either 
that  there  is  a  warranty  by  way  of  insurance  on  the 
part  of  the  carrier  to  convey  the  passenger  safely  to  his 
journey's  end,  or^  as  his  learned  counsel  mainly  insisted, 
a  warranty  that  the  carriage  in  which  he  travels  should 
be  in  all  respects  perfect  for  its  purpose^  that  is  to  say, 
free  from  all  defects  likely  to  cause  peril  although  those 
defects  were  such  that  no  skill,  care  or  foresight  could 
have  detected  their  existence. 

We  are  of  opinion,  after  consideration  of  the  autho- 
rities, that  there  is  no  such  contract  either  of  general 
or  limited  warranty  and  insurance  entered  into  by  the 
carrier  of  passengers,  and  that  the  contract  of  such  a 
carrier  and  the  obligation  undertaken  by  him  are  to 
take  due  care  (including  in  that  term  the  use  of  skill 
and  foresight)  to  carry  the  passenger  safely.  It  of  course 
follows  that  the  absence  of  such  care,  in  other  words 
negligence,  would  alone  be  a  breach  of  this  contract, 
and  as  the  facts  of  this  case  do  not  disclose  such  a  breach, 
and  on  the  contrary  negative  any  want  of  skill,  care  or 
foresight,  we  think  the  plaintiff  has  failed  to  sustain  his 
action  and  that  the  judgment  of  the  Court  below  in 
favour  of  the  defendants  ought  to  be  affirmed* 

The  law  of  England  has  from  the  earliest  times 
established  a  broad  distinction  between  the  liabilities  of 
common  carriers  of  goods  and  of  passengers.  Indeed 
the  responsibility  of  the  carrier  to  re-deliver  the  goods 
in  a  sound  state  can  attach  only  in  the  case  of  goods. 
This  responsibility  (like  the  analogous  one  of  innkeepers) 
has  been  so  long  fixed  and  is  so  universally  known  that 
carriers  of  goods  undertake  to  carry  on  contracts  well 
understood  to  comprehend  this  implied  liability.  If  it 
had  not  been  the  custom  of  the  realm  or  the  common 
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law  declared  long  ago  that  carriers  of  goods  should  be 
so  liable,  it  would  not  have  been  competent  for  the 
Judges  in  the  present  day  to  have  imported  such  a 
liability  into  their  contracts  on  reasons  of  supposed 
convenience.  But  this  is,  as  it  seems  to  us,  what  we 
are  asked  by  the  plaintiff  to  do  in  the  case  of  carriers  of 
passengers. 

The  liability  of  the  common  carrier  of  goods  attached 
upon  the  particular  bailment  of  the  goods  to  him  in  his 
capacity  of  common  carrier,  and  the  rules  which  govern 
the  rights  of  baUors  and  bailees  of  things  are  of  course 
applicable  only  to  things  capable  of  bailment. 

The  law  and  the  reasons  for  it  in  the  case  of  bail- 
ments to  carriers  are  found  in  the  great  judgment  of 
HoU  C.  J.  in  Coggs  v.  Bernard  (a),  and  are  thus  stated, 
''As  to  the  fifth  sort  of  bailment,  viz.  a  delivery  to 
carry  or  otherwise  manage,  for  a  reward  to  be  paid  to 
the  bailee,  those  cases  are  of  two  sorts;  either  a  delivery 
to  one  that  exercises  a  public  employment,  or  a  delivery 
to  a  private  person.  First  if  it  be  to  a  person  of  the 
first  sort,  and  he  is  to  have  a  reward,  he  is  bound  to 
answer  for  the  goods  at  all  events.  And  this  is  the  case 
of  the  common  carrier,  common  hoyman,  master  of  a 
ship,  &c.  which  case  of  a  master  of  a  ship  was  first 
adjudged  26  Car.  2  (6)  in  the  case  of  Mors  v.  Slew  (c). 
The  law  charges  this  person  thus  intrusted  to  carry 
goods,  against  all  events  but  acts  of  Ood,  and  of  the 
enemies  of  the  King.  For  though  the  force  be  never  so 
great,  as  if  an  irresistible  multitude  of  people  should  rob 
him,  nevertheless  he  is  chargeable.  And  this  is  a  politick 
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(a)  2  Ld.  Baym.  909.  917;  1  Smith  L.  C,  177,  6th  ed. 

(b)  This  should  be  24  &  26  Car,  2. 

(r)  T.  Rajfrn.  220;  8.  (7.  wm.  Moth  r.  Slue,  1  Vmtr.  190.  238. 
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establishment^  contrived  by  the  policy  of  the  law,  for  the 
safety  of  all  persons,  the  necessity  of  whose  affairs  oblige 
them  to  trust  these  sorts  of  persons*  that  they  may  be 
safe  in  their  ways  of  dealing ;  for  else  these  carriers  might 
have  an  opportunity  of  undoing  all  persons,  that  had  any 
dealings  with  them,  by  combining  with  thieves,  &c.,  and 
yet  doing  it  in  such  a  clandestine  manner,  as  would  not 
be  possible  to  be  discovered.  And  this  is  the  reason 
the  law  is  founded  upon  in  that  point."  The  same  law 
is  found  in  numerous  text  books  (some  of  which  are 
referred  to  in  the  judgments  of  my  brothers  MeUor  and 
Lush  in  their  judgments  below  (a)  ),  and  has  been  acted 
on  for  centuries  in  the  case  of  carriers  of  goods. 

The  Court  is  now  asked  to  declare  the  same  law  to 
be  applicable  to  contracts  to  carry  passengers.  The 
learned  counsel  for  the  plaintiff  felt  the  difficulty  of  the 
attempt  to  apply  the  entire  liability  of  the  carrier  of 
goods  to  the  carrier  of  passengers,  but  he  contended  for 
and  mainly  relied  on  the  proposition  that  there  was  at 
least  a  warranty  that  the  carriage  in  which  the  passenger 
travelled  was  road  worthy,  and  that  the  liability  of  the 
carriers  of  goods  in  this  respect  ought  to  be  imported 
into  the  contract  with  the  passenger. 

But  first  it  is  extremely  doubtful  whether  such  war- 
ranty can  be  predicated  to  exist  in  the  contract  of  the 
common  carrier  of  goods.  His  obligation  is  to  carry 
and  re-ddiver  the  goods  in  safety  whatever  happens  ;  in 
the  words  of  Lord  Hok  '*  he  is  bound  to  answer  for  the 
goods  at  all  events."  Again,  **The  law  charges  this 
person  thus  intrusted  to  carry  goods  against  all  events 
but  acts  of  God  and  the  enemies  of  the  King :"  and  this 
broad  obligation  renders  it  unnecessary  to  import  into 

(a)  8J?.ff  5.371.376.381-2. 
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the  contract  a  special  warranty  of  the  roadworthiness  of 
the  vehicle^  for  if  the  goods  are  safely  carried  and  re- 
delivered it  would  be  immaterial  whether  the  carriage 
was  roadworthy  or  not^  and  if  the  goods  are  lost  or 
damaged  the  carrier  is  liable  on  his  broad  obligation  to 
be  answerable  ^'  at  all  events ;"  and  it  is  unnecessary  to 
inquire  how  that  loss  or  damage  arose. 

But,  however  that  may  be^  it  is  difficult  to  see  upon 
what  principle  the  contract  of  the  carrier  of  goods^  which 
on  the  hypothesis  does  not  apply  in  its  entirety  to 
carriers  of  passengers^  is  to  be  dissected  and  a  particular 
part  of  it  severed  and  attached  to  what,  on  the  hypothesis, 
is  another  and  different  contract.  It  was  contended 
that  the  reason  which  made  it  the  policy  of  the  law  to 
impose  the  wider  obligation  on  the  carriers  of  goods 
applied  with  equal  force  to  impose  the  limited  warranty 
of  the  soundness  of  the  carriage  in  favour  of  the  passenger. 
The  reason  suggested  was,  as  we  understood  it,  that  a 
passenger  when  placed  in  a  carriage  was  as  helpless  as  a 
bale  of  goods,  and  therefore  entitled  to  have  for  his 
personal  safety  a  warranty  that  the  carriage  was  sound, 
but  this  is  not  the  reason  or  anything  like  the  reason 
given  by  Lord  HoU  for  the  liability  of  the  carrier  of 
goods.  The  argument  founded  on  this  reason  however 
would  obviously  carry  the  liability  of  the  carrier  far 
beyond  the  limited  warranty  of  the  roadworthiness  of 
the  carriage  in  which  the  passenger  happened  to  traveL 
His  safety  is  no  doubt  dependent  on  the  soundness 
of  the  carriage  in  which  he  travels,  but  in  the  case  of 
a  passenger  on  a  railway  it  is  no  less  dependent  on  the 
roadworthiness  of  the  other  carriages  in  the  same  train 
and  of  the  engine  drawing  them,  on  the  soundness  of 
the  rails,  of  the  points,  of  the  signals,  of  the  masonry,  in 
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1868.  Court  Judge  put  the  right  construction  on  sect.  11  of 

"     l^^e  Stat.  80  &  81  Viet.  c.  142.,  and  I  think  he  did.    The 

Y.  meaning  of  the  phrase  ''the  rent  payable  in  respect 


thereof  is  a  question  of  law.  Does  it  mean  the  rent 
payable  by  the  defendant  to  the  plaintiff,  or  the  rent 
payable  to  the  defendant  by  his  subtenants  ?  Clearly  it 
means  the  rent  as  between  the  litigant  parties.  In  order 
to  give  the  County  Court  jurisdiction  neither  the  yalue 
nor  the  rent  by  the  year  must  exceed  20/.  If  the  rent 
payable  by  the  defendant  to  the  plaintiff  does  not  exceed 
20/.,  and  the  defendant  gets  more  than  20/.  by  sub- 
letting, that  may  be  a  good  element  to  determine  the 
value;  but  the  Judge  was  right  in  his  construction  as  to 
the  rent. 

Secondly.  Is  the  decision  of  the  County  Court  Judge 
on  the  question  of  value  liable  to  be  reviewed  by  pro- 
hibition ?  There  was  evidence  on  both  sides,  and  it  is 
impossible  to  say  that  he  was  not  bound  to  form  his 
decision  on  it,  for  if  he  was  of  opinion  that  the  value 
exceeded  20/.  he  had  no  jurisdiction  to  proceed.  Then, 
there  being  evidence  to  justify  his  decision,  it  is  con- 
clusive. Prohibition  does  not  issue  unless  the  Judge  of 
the  County  Court  has  done  something  which  he  was  not 
authorized  by  the  statute  to  do. 

Hannen  J.  The  phrase  in  stat  80  &  81  Fict  c.  142. 
8.  11.,  ''the  rent  payable,"  means  the  rent  payable 
between  the  litigant  parties,  not  the  rent  payable  by 
any  sublessee  to  any  sublessor.  The  argument  that 
the  statute  intended  to  make  the  rent  conclusive  as 
to  value  cannot  extend  to  the  rent  payable  by  a  sub- 
lessee.    If  the  rent  as  between  the  parties  does  not 
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^ceed  201.  the  next  inquiry  is  as  to  the  annual  value  of 
the  premises.  The  fact  that  some  other  person  is  payiug 
more  rent  than  202.  is  strong  evidence  that  the  annual 
value  exceeds  201.,  but  is  not  conclusive.     Whether  the 
real  value  exceeded  20/.  or  not  the  case  equally  serves  to 
illustrate  the  discrepancy  between  rent  and  value,  for 
the  evidence  was  that  the  rent  paid  to  the  lessee  was 
enhanced  by  the  fact  that  some  portions  of  the  premises 
were  let  by  him  furnished,  which  would  rebut  the 
presumption  that  that  rent  represented  the  annual  value. 
As  to  the  other  point,  I  have  some  hesitation  in 
concurring  in  the  judgment  that  we  are  absolutely  con- 
cluded by  the  decision    of  the  Judge  on  conflicting 
evidence;  bnt  in  a  case  like  the  present,  where  the 
evidence  is  so  nicely  balanced,  we  ought  not  to  inter* 
fere. 

Rule  discharged,  without  costs  (a). 
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^n  the  matter  of  a  Plaint  between   Elstonb 

against  Rose. 

^y  ^e  Connty  Conrta  Act,  1867,  30  &  31  Vict  c.  142.  ».  11..  "All 
Mn#^.^^  ejectment  where  neither  the  value  of  the  lands,  dec,  nor  the 


TaJQe     Z*^^  of  opinion  that  by  deducting  the  ground  rent  the  annual 
jviisdi^'  tlie  raemises  was  reduced  below  20/.,  and  therefore  he  had 

j7jSJ*oxi.    Seld, 
tbi^  .^^t  the  Talue  intended  in  sect.  11  is  the  marketable  value  of 
sbsencMT^^  ^^^  V^'^  ^7  ^^^  tenant  to  the  immediate  landlord  is,  in  the 

2.  ^[r«    ^f  exceptional  circumstances,  a  fietir  criterion. 
Talue,  IK^^'  ^®  Countv  Court  Judse  having  adopted  an  erroneous  test  of 
^i^  Court  would  errant  prohibition. 
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Exchequer  Chamber,  says,  '^  The  common  law,  in  such  a 
case,  imposes  a  duty  upon  the  proprietors,  not  perhaps  to 
repair  the  canal,  or  absolutely  to  free  it  from  obstructions, 
but  to  take  reasonable  care,  so  long  as  they  keep  it  open 
for  the  public  use  of  all  who  may  choose  to  navigate  it, 
that  they  may  navigate  without  danger  to  their  lives  or 
property  /'  The  Lancatter  Canal  Company  v.  Parnaby  {a). 
The  liability  in  that  case  was  not  put  in  any  degree 
upon  a  warranty  that  the  canal  shall  be  free  from 
perilous  defects,,  but  upon  the  rational  obligation  to  use 
due  care  that  it  shall  be  so. 

The  common  law  vrith  regard  to  carriers  of  goods 
and  innkeepers  stands,  as  I  have  said,  on  its  own  special 
grounds.  But  it  was  found  so  stringent,  not  to  say 
unjust,  in  the  liabilities  it  imposed  on  persons  carrying 
on  those  trades,  that  the  Legislature  found  it  necessary 
in  both  cases  to  modify  its  stringency. 

It  will  now  be  necessary  to  examine  the  leading 
authorities  cited  during  the  argument. 

The  counsel  for  the  plaintiff  in  the  first  place  referred 
to  some  of  the  cases  in  which  it  has  been  held  that  in 
contracts  for  the  supply  of  goods  for  a  particular  pur- 
pose there  is  an  implied  warranty  that  the  goods  sup- 
plied shall  be  reasonably  fit  for  that  purpose.  Biggs  v. 
Parkinson  {b)  is  a  case  of  that  class.  But  the  agreement 
to  sell  and  supply  goods  for  a  price  which  may  be 
assumed  to  represent  their  value  is  a  contract  of  a 
different  nature  from  a  contract  to  carry,  and  has 
essentially  different  incidents  attaching  to  it  Indeed 
the  learned  counsel  did  not  cite  these  cases  as  directly 
governing  the  present.    Even  in  the  cases  of  contracts 


(a)  1W.#^.223.243. 


(ft)  7S.fN.  965. 
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to  supply  goods  it  may  be  a  question^  on  which  it  is  not 
now  necessary  to  express  an  opinion^  how  far  and  to  what 
extent  the  vendor  would  be  liable  to  the  vendee  in  the 
case  of  a  latent  defect  of  the  kind  existing  in  the  present 
case,  which  no  skill  or  care  could  prevent  or  detect, 
that  is  to  say,  where  an  article  is  supplied  which  has 
be^i   mannfiictured  and  tested  in  the  best  and  most 
careful  manner,  so  as  to  be  turned  out  as  perfect  as  in 
the  nature  of  things  it  could  be.    It  is  dear  that  if  the 
manufacturer  is  liable  for  such  an  inevitable  and  undis- 
coverable  defect,  he  can  never  sell  what  he  makes  with- 
out the  risk  of  an  action  attaching  itself  to  every  contract 
he  enters  into — without  in  fact  becoming  an  insurer, 
unless  he  expressly  limits  his  liabiUty. 

In  cases  of  express  warranties  the  compact  of  the 
parties  is  to  be  gathered  from  the  words  they  use  in 
making  them.  "When  warranties  are  expressly  made 
the  parties  themselves  may  guard  against  excessive 
liability  by  any  exceptions  they  please,  and  in  those 
implied  by  law  the  law  itself  must  take  care  to  keep 
them  within  the  boundaries  of  reason  and  justice,  so  as 
not  to  impose  impracticable  obligations. 

It  is  now  proposed  to  consider  the  authorities  relied 

on  as  baring  a  direct  bearing  on  the  question  before  us. 

The  case  which  the  plaintiff's  counsel  relied  on  as  the 

strongest  in  his  favour  is  Sfiarp  v.  Gre^  {a).    But  that 

case  when  examined  furnishes  no  sufficient  authoritv 

for  the  extensive  liability  which  the  plaintiff  seeks  to 

impose  on  the  defendants.     There  the  plaintiff  was 

injured  by  an  accident  caused  by  the  breaking  of  the 

axletree  of  a  stage  coach.    The  defect  might  have  been 

discovered  if  a  certain  examination  had  taken  place,  and 

(a)  9  Bing.  467;  2  M.  f  8e.  620. 
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it  was  made  a  question  of  fact  at  the  trial  whetber  it 
would  have  been  prudent  or  not  to  make  that  examina- 
tion. TiTidal  C.  J.,  who  tried  the  cause,  is  reported  to 
have  directed  the  jury  to  consider  '^  whether  there  had 
been^  on  the  part  of  the  defendant,  that  degree  of  vigi- 
lance which  was  required  by  his  engagement  to  carry 
the  plaintiff  safely/'  Now  if  the  learned  Chief  Justice 
had  supposed  there  was  an  absolute  warranty  of  road- 
worthiness, this  direction  could  not  have  been  given, 
as  it  would  then  have  been  immaterial  whether  the 
defendant  had  used  vigilance  or  not,  and  the  d^ree 
of  vigilance  would  have  been  an  utterly  immate- 
rial consideration.  The  jury  having  found  on  this 
direction  for  the  plaintiff,  a  motion  was  made  in  the 
absence  of  Tindal  C.  J.  for  a  new  trial.  Two  of  the 
learned  Judges  in  refusing  the  rule,  Gaselee  and  Bosan- 
quet  JJ.,  are  certainly  reported  to  have  used  expressions 
which  seem  to  indicate  that  they  thought  the  defendant 
bound  to  supply  a  roadworthy  vehicle.  Park  J.  uses 
language  which,  as  reported,  is  ambiguous.  But  the 
judgment  of  Alderton  J.  is  distinctly  opposed  to  the 
notion  of  a  warranty  against  latent  and  undiscoveraUe 
defects.  He  says,  p.  46,  '*  A  coach  proprietor  is  liable  for 
all  defects  in  his  vehicle  which  can  be  seen  at  the  time  of 
construction,  as  weU  as  for  such  as  may  exist  afterwards 
and  be  discovered  by  investigation.'^  We  have  referred 
somewhat  fiilly  to  this  case  because  it  was  put  forward 
as  the  strongest  authority  in  support  of  the  plaintiff's 
claim  which  can  be  found  in  the  EngKsh  Courts,  and 
because  it  was  relied  on  by  the  Judges  of  the  Court  of 
Appeal  in  New  York  in  a  decision  which  will  be  after- 
wards referred  to.  But  the  case  when  examined  furnishes 
no  sufficient  authority  for  the  unlimited  warranty  now 
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contended  for.  The  facts  do  not  raise  the  point  for 
decision,  and  the  authority  of  Tinelal  C.  J.  and  Alderton 
J.  is  against  the  plaintiff^ 

The  dictum  of  Best  C.  J.  in  Bremner  y.  Williams  (a) 
was  not  necessary  to  the  decision  of  the  case.  The 
ruling  of  Lord  EUenborough  in  hrael  v.  Clark  (ft)  was 
also  relied  on.  Of  these  two  last  authorities  Blackburn 
J.f  in  his  judgment  below  (c),  said, ''  These  are,  it  is  true, 
only  Nisi  prius  decisions,  and  neither  reporter  has  such 
a  character  for  intelligence  and  accuracy  as  to  make  it 
at  all  certain  that  the  facts  are  correctly  stated,  or  that 
the  opinion  of  the  Judge  was  rightly  understood.^'  We 
find  also  that  Best  C.  J.  makes  observations  in  the 
opposite  sense  in  the  case  of  Crofts  v.  lVaterhouse{d), 

These  cases  are  really  the  only  English  authorities 
which  afford  any  support  at  all  to  the  plaintiff's  view, 
for  the  interpretation  reported  to  have  been  given  by 
Cresswell  J.  in  Benett  v.  The  Peninsular  and  Oriental 
Steam-Boat  Company  {e)  of  the  case  of  Sharp  v.  Grey  {J) 
was  only  an  observation  made  during  an  argument 
when  it  was  cited  as  incidentally  bearing  on  the  question 
then  before  the  Court,  and  cannot  be  relied  on  as 
authority. 

On  the  other  hand,  there  is  not  only  the  plain  dis- 
tinction between  the  liabilities  of  the  carriers  of  goods 
and  of  passengers  constantly  referred  to  by  text  writers 
and  Judges  as  well  known  and  settled  law,  but  nu- 
merous cases  have  been  decided  on  grounds  entirely 
at  variance  with  the  supposition  that  there  existed  con- 
temporaneously  with    them    the    liability  by  way  of 
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warranty.     In  Aston  v.  Heaven  (a),  which  was  the  case 
of  injury  to  a  passenger^  Eyre  C.  J.,  after  carefully  point- 
ing out  the  law  as  to  the  liability  of  carriers  of  goods 
to  make  good  all  losses  except  those  happening  from  the 
act  of  God  or  the  King's  enemies,  and  the  reasons  for  it, 
says,  p.  534, ''  I  am  of  opinion  the  cases  of  losses  of  goods 
by  carriers  and  the  present  are  totally  unlike."    Again, 
'^  There  is  no  such  rule  in  the  case  of  the  carriage  of 
persons ;  this  action  stands  on  the  ground  of  negligence 
alone.''     In  Christie  v.  Griggs  {b)   Sir  James  Mansfidd 
said,  "  There  was  a  difierenoe  between  a  contract  to 
carry  goods,  and  a  contract  to  carry  passengers.  For  the 
goods  the  carrier  was  liable  at  all  events.   But  he  did  not 
warrant  the  safety  of  the  passengers.     His  undertaking, 
as  to  them  went  no  farther  than  this,  that  as  far  as 
human  care  and  foresight  could  go,  he  would  provide  for 
their  safe  conveyance."    In  Crqfis  v.  Waterhouse  (c)  the 
observations  attributed  to  Best  C.  J.  clearly  shew  that 
he  did  not  think  there  was  any  warranty  on  the  part  of 
carriers  of  passengers,  and  Park  J.,  in  the  same  case, 
p.  321,  says, ''  A  carrier  of  goods  is  liable  in  all  events 
*    *    *;  a  carrier  of   passengers  is  only  liable  for 
negligence.'' 

But,  besides  the  observations  of  individual  Judges  to 
shew  what  has  hitherto  been  understood  to  be  the  law, 
there  is  the  long  series  of  important  cases  involving 
costly  and  protracted  trials,  in  which,  by  common  con- 
sent, the  liability  of  carriers  of  passengers  has  been 
based  upon  the  duty  to  take  due  care,  and  not  upon  a 
warranty. 

In  Grote  v.  The  Chester  and  Holyhead  Railway  Com' 


(a)  2E8P.533.  (h)  2  Can^,  79.  81. 

(c)  3  Binff.Sl9;  11  Moo,  133. 
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pany{a\  where  the  accident  arose  from  the  breaking 
down  of  one  of  the  bridges  of  the  railway,  the  case 
turned  on  what  would  or  would  not  be  negligence  for 
which  the  Company  were  answerable.  Parke  B.  says, 
p.  254,  ^'  It  seems  to  me  that  they  (the  Company)  would 
still  be  liable  for  the  accident,  unless  he  (the  engineer) 
also  used  due  and  reasonable  care  and  employed  proper 
materials  in  the  work."  There  is  no  trace  in  the  report 
that  it  ever  occurred  to  the  Court  to  suppose  there  was 
any  warranty  of  the  safety  of  the  bridge. 

In  a  case  tried  before  ErU  C.  J.,  Ford  v.  The  London 
and  South  Western  Railway  (ft),  the  plaintiff  was  injured 
by  the  tender  of  the  train  being  thrown  off  the  line,  and 
one  of  the  causes  was  alleged  to  be  the  defectiye  tyre 
of  one  of  the  wheels  of  the  tender,  ErU  C.  J.  in  his 
direction  told  the  jury,  p.  782,  ''The  action  is  grounded  ou 
negligence.  Negligence  is  not  to  be  defined  because  it 
involves  some  enquiry  as  to  the  degree  of  care  required, 
and  that  is  the  degree  which  the  jury  think  is  reasonably 
to  be  required  from  the  parties,  considering  all  the  dr- 
camstances.  The  railway  Company  is  bound  to  take 
reasonable  care ;  to  use  the  best  precautUms  in  known 
practical  use,  for  securing  the  safety  and  convenience  of 
their  passengers.'^  There  the  defect  was  in  the  tyre  of  a 
wheel  of  the  tender  of  the  train  by  which  the  plaintiff 
travelled.  And  no  suggestion  that  a  warranty  of  its 
soundness  existed  was  made  throughout  the  case. 

Bat  a  case  still  more  directly  bearing  upon  the  pre- 
sent point  was  tried  before  Coekbum  C.  J. ;  Stokes  v. 

The  Eastern  Counties  Railway  Company  (c).  There  the 
accident  happened  in  consequence  of  the  breaking  of  the 
tyre  of  the  near  wheel  of  the  engine.    The  tyre  broke 
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from  a  latent  flaw  in  the  welding.  The  trial  lasted  six 
days,  and  the  questions  mainly  were,  whether  the  flaw 
was  not  visible,  and  whether  by  the  exercise  of  care  it 
might  not  have  been  detected.  The  Lord  Chief  Justice 
commences  a  full  direction  to  the  jury  by  saying,  "  The 
question  is,  whether  the  breaking  of  the  tyre  resulted 
from  any  negligence  in  the  defendants  or  their  servants 
for  which  they  are  responsible."  The  latent  defect  in 
the  tyre  was  admitted  to  be  the  cause  of  the  accident; 
but  the  jury  having  found  in  answer  to  specific  questions 
that  there  was  no  evidence  the  tyre  was  negligently 
welded,  and  that  the  defect  had  not  become  visible,  and 
having  in  other  respects  n^atived  negligence,  the  ver- 
dict was  entered  for  the  defendants.  The  facts  of  that 
case  appear  to  be  exactly  like  the  present,  except  that  in 
this  case  the  defective  tyre  was  in  the  wheel  of  the  car- 
riage,  and  there  in  the  wheel  of  the  engine.  But  for  the 
reasons  already  given  it  can  never  be  that  a  warranty 
can  exist  as  to  the  carriage  but  not  as  to  the  engine 
drawing  it.  Thus  then  it  is  plain  a  trial  of  six  days  took 
place  on  issues  which  were  utterly  immaterial  if  a 
warranty  ought  to  have  been  implied,  and  there  the 
learned  Chief  Justice,  and  the  parties  themselves,  seem 
to  have  been  utterly  unconscious  of  the  contract  which 
was  really  existing,  if  the  plaintiff  in  this  case  is  right 
the  warranty,  as  an  obligation  implied  by  law,  must  have 
existed  at  the  time  of  these  trials,  if  it  exists  now ;  and 
surely  it  is  strong  to  shew  that  no  such  rule  does  form 
part  of  the  common  law  that  it  was  not  then  recognised 
and  declared. 

The  learned  counsel  for  the  plaintiff  insisted  that  a 
carrier  by  sea  is  bound  to  have  his  ship  seaworthy. 
Undoubtedly  the  carrier  of  goods  by  sea,  like  the  carrier 
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of  goods  by  laud^  is  bound  to  carry  safely  and  is  respon- 
sible for  all  losses,  however  caused^  whether  by  the 
unseaworthiness  of  the  ship  or  otherwise^  and  it  does 
not  appear  to  be  material  to  inquire^  when  he  is  subject 
to  this  large  obligation,  whether  he  is  also  subject  to 
a  less  one.  In  the  case  of  Lyon  v.  MelU  (a)  it  was  no 
doubt  stated  by  the  Court  that  the  carrier  of  goods  is 
bound  to  have  a  seaworthy  ship,  but  this  only  as  part  of 
his  general  liability.  It  is  well  to  observe  that  Holroyd 
who  argued  for  the  plaintiff,  and  Gaselee  for  the  defen- 
dant, both  state  the  liability  of  the  carrier  in  all  its 
breadth,  viz.,  a  liability  for  all  losses  however  happening 
except  by  the  act  of  God  or  the  King^s  enemies.  This 
case  therefore  falls  within  the  class  of  decisions  relating 
to  the  liability  of  the  carriers  of  goods.  No  case  has 
been  found  where  an  absolute  warranty  of  the  sea- 
worthiness of  the  ship  in  the  case  of  passengers  has 
arisen^  and  it  affords  a  strong  ground  for  presuming  that 
no  such  liability  exists,  that  in  this  maritime  nation  no 
passenger  has  ever  founded  an  action  upon  it. 

The  case  of  Bums  v.  ITie  Cork  and  Bandon  Railway 
Company  (6),  in  the  Irish  Court  of  Common  Pleas, 
certainly  does  not  support  the  plaintiff^s  view  of  the 
law.  The  Court  say  there  the  averments  in  the  defen- 
dant's plea  are  all  consistent  with  gross  and  culpable 
negligence,  and  on  that  ground  give  judgment  for  the 
plaintiff.  The  judgment  plainly  shews  that  the  Court 
do  not  mean  to  declare  there  is  an  absolute  undertaking 
that  the  vehicle  shall  be  free  from  defects.  The  language 
is,  <^  free  from  defects  as  far  as  human  care  and  foresight 
can  provide,  and  perfectly  roadworthy.'*  The  Court 
refer  with  approbation  to  the  language  of  Sir  James 

(a)  5  E(ui  428.  (h)  13  Ir,  Com.  Law  Rep,  543. 
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ManafieJd  and  Alderson  J.,  which  helps  to  explain  that 
they  were  disposed  to  adopt  the  views  of  those  learned 
Judges  and  to  place  the  liability  not  on  a  warranty  bat 
on  the  obligation  to  exercise  care  and  foresight. 

It  now  remains  to  consider  the  American  dedsions  on 
the  subject    They  have  not  been  uniform.    The  judg- 
ment of  Mr.  Justice  Hubbard  in  IngalU  v.  BSli  (a), 
cited  at  length  by  my  brother  Mellar  in  his  judgment 
below  (i),  is  opposed  to  the  notion  of  a  warranty. 
Decisions  however  were  cited  before  ns  by  Mr.  Manisty 
from  the  Courts  of  the  State  of  New  York,  having  a 
contrary  tendency^  to  shew  us  that  in  that  State  the  law 
had  been  declared  in  favour  of  annexing  a  warranty  to 
the  contract     The  most  important  of  these  cases  is 
Alden  v.  The  New  York  Central  Railroad  Company  (e) 
in  the  Court  of  Appeals  of  the  State  of  New  York.  That 
was  the  case  of  an  accident  caused  by  a  defect  in  an 
axletree^  and  the  reasons  given  by  Gould  J.  for  the  deci- 
sion are  not  satisfactory  to  our  minds.  The  learned  Judge 
seems  to  assume  there  was  no  negligence  shewn  on  the 
part  of  the  Company.     He  cites  the  case  of  Sharp  t. 
Grey  (d)  in  the  Court  of  Common  Pleas  here,  and  he 
interprets  that  case  to  determine  that  the  carrier  warrants 
the  roadworthiness  of  his  coach.    But  if  the  view  of 
the  case  of  Sharp  v.  Grey  taken  in  the  early  part  of 
this  judgment  is  correct  the  learned  Judge  gave. too 
great  weight  to  it.     Gould  J.  then,  after  having  given 
the  rule  as  he  supposed  it  to  be  laid  down  in  Sharp  v. 
Grey,  observes,  '^And  though  this  may  seem  a  hard 
rule  it  is  probably  the  best  that  can  be  laid  down, 
since  it  is  plain  and  easy  of  application,  and  when  once 


(a)  9  Mete,  1—15. 
{€)  12  Smith  102. 


(b)  SB.  ^8.  395-4. 

(rf)  9  Bifi^.  467  ;2M.f8c.  620. 
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established  is  distinct  notice  to  all  parties  of  their  duties 
and  liabilities/'  With  deference  to  the  learned  Judge 
these  reasons  founded  on  the  convenience  of  the  arrange- 
ment are  scarcely  sufficient  to  warrant  the  introduction 
of  onerous  obligations  into  the  contracts  of  parties,  and 
the  terms  in  which  the  judgment  is  given  rather  lead  to 
the  conclusion  that  the  learned  Judge  was  conscious 
that  he  was  annexing  to  the  contract  of  the  carrier  of 
passengers  what  had  not  hitherto  been  understood  to 
form  part  of  it.  The  English  Courts  are  desirous  to 
treat  the  American  decisions  with  great  respect,  but  as 
their  authority  here  must  mainly  depend  on  the  reasons 
on  which  they  are  founded  we  have  felt  bound  to 
examine  the  reasons  on  which  this  decision  was  based, 
with  the  result  which  has  been  already  stated. 

Warranties  implied  by  law  are  for  the  most  part 
founded  on  the  presumed  intention  of  the  parties,  and 
ought  certainly  to  be  founded  on  reason,  and  with  a 
just  regard  to  the  interests  of  the  party  who  is  supposed 
to  give  the  warranty,  as  well  as  of  the  party  to  whom 
it  is  supposed  to  be  given. 

We  have  already  gone  fully  into  the  reasons  for 
holding  that  in  our  opinion  the  warranty  contended  for 
in  this  case  is  not  so  founded. 

On  the  other  hand,  it  seems  to  be  perfectly  reason- 
able and  just  to  hold  that  the  obligation  well  known 
to  the  law,  and  which  because  of  its  reasonableness  and 
accordance  with  what  men  perceive  to  be  fair  and  right 
has  been  found  applicable  to  an  infinite  variety  of  cases 
in  the  business  of  life,  viz.,  the  obligation  to  take  due 
care,  should  be  attached  to  this  contract  We  do  not 
attempt  to  define,  nor  is  it  necessary  to  do  so»  all  the 
liabilities  which  the  obligation  to  take  due  care  imposes 


[1869.] 
Rkdheid 

V. 

MiOLAVD 

Railway 
Company. 


533 


[EXCH.  CH.   EASTER  TERM.] 


[1869.] 
Rbdhbad 

T. 
MiDLAHD 

Kailwsy 
Company. 


on  the  carriers  of  passengers.  Mor  is  it  necessary,  inas- 
much as  the  case  negatives  any  fault  on  the  part  of  the 
manufacturer,  to  determine  to  what  extent  and  under 
what  circumstances  they  may  be  liable  for  the  want  of  care 
on  the. part  of  those  they  employ  to  construct  works,  or 
to  make  or  furnish  the  carriages  and  other  things  they 
use.  See  on  this  point  GroU  y.  77ie  Chester  and  Holg- 
head  Railway  Company  (a).  '^  Due  care''  however 
undoubtedly  means^  having  reference  to  the  nature  of 
the  contract  to  carry,  a  high  degree  of  care,  and  casts 
on  carriers  the  duty  of  exercising  all  vigilance  to  see 
that  whatever  is  required  for  the  safe  conveyance  of 
their  passengers  is  in  fit  and  proper  order.  But  the 
duty  to  take  due  care,  however  widely  construed  or 
however  rigorously  enforced,  will  not,  as  the  present 
action  seeks  to  do,  subject  the  defendants  to  the  plain 
injustice  of  being  compelled  by  the  law  to  make  repara- 
tion for  a  disaster  arising  from  a  latent  defect  in  the 
machinery  they  are  obliged  to  use,  which  no  human 
skill  or  care  could  either  have  prevented  or  detected. 

In  the  result  we  come  to  the  conclusion  that  the  case 
of  the  plaintiff,  so  far  as  it  relies  on  authority,  faih  in 
precedent ;  and,  so  far  as  it  rests  on  principle,  fails  in 
reason.  Consequently  the  judgment  of  the  Court  of 
Queen's  Bench  in  favour  of  the  defendants  will  be 
affirmed. 

Judgment  affirmed. 

(a)  2  Exeh.  251. 
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Bamford  and  another  against  Moses  Hodgetts  Wtdnuday, 

Jwie  10th. 

Clewes  and  Herbert  Henry  Clewes.  


Bankruptcy 


Declaration  for  ffooda  sold  and  delivered.   Plea  on  equitable  grounds :  Actf  18bl, 
a  composition  deea ;  with  an  averment  tibat  the  defendants  were  ready  2A^2!b  Vict, 
and  wilHng  to  wr  to  the  plaii|tifb  the  first  instahnent  of  l^e  composition,  c.  134.  s,  192. 
but  the  ^lainti£»  refosed  to  accept  it»  and  discharged  the  ddendants  Compoeition 
from  pavmg  or  tendering  it.  deea. 

1.  Held  good,  without  payment  of  money  into  Court ;  and  Plea. 

2.  Semble,  per  Luah  J.,  good  as  a  legal  ^ea.  Beadiness  and 

vrillifignesa  to 

JJECLAEATION  for  goods  sold  and  delivered.  ^*^ 

Plea  by  way  of  defence  on  equitable  grounds.    A 
composition  deed^  made  between  the  defendants  copart- 
ners of  the    first  part,    Thomas   Matthew   Clewes   of 
tbe  second    part    and    the    several    creditors   of  the 
defendants  of  the  third  part ;  by  which ;  after  reciting 
that  the  defendants  were  unable  to  pay  their  creditors 
20f.  in  the  pound  on  their  respective  debts,  and  had 
proposed  to  them  to  pay  a  composition  of  \0s.  in  the 
pound  by  four  instalments  of  2s,  6d.  each  at  one  month, 
five  months,  nine  months  and  thirteen  months  after  the 
date  of  the  deed  in  fuU  satisfaction  aud  discharge  of  the 
several  and  respective  claims  and  demands  on  them,  the 
last  of  such  instalments  to  be  secured  as  thereinafter 
mentioned:  It  was  witnessed  that,  in  consideration  of 
the  premises,  the  several  creditors  of  the  defendants, 
being  a  majority  in  number  representing  three  fourth? 
in  value  of   the    creditors  whose    debts    respectively 
amounted  to  10/.  and  upwards,  had  agreed  to  accept  and 
take  such  composition  in  satisfaction  and  discharge; 
and  in  consideration  and  on  payment  thereof,  or  when- 
ever thereafter  called  upon  for  the  purpose,  did  thereby 
severally  undertake  and  agree  to  execute  to  the  defen- 

▼OL.  IX.  2  o  B.  &  s. 
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1868.       dants  a  release  of  their  several  and  respective  daims; 


BAMfOBD  "  and  do  fiirtlier  agree  not  to  sue  or  molest"  the  defen- 
CtMwn  dants  "  for  any  claim  that  they  or  any  of  them  hafe 
againsf '  them  "  or  either  of  them  unless  or  until  defiiult 
be  made  by"  the  defendants  "  in  the  payment  of  the 
said  composition  instalments  at  the  times  and  in  the 
manner  aforesaid."  And  it  was  farther  agreed  that  if  any 
creditors  should  sue  or  molest  the  defendants  or  dther 
of  them  contrary  to  the  last  mentioned  agreement  those 
presents  might  be  pleaded  in  bar  of  the  action.  •  .  . 
Provided  that  those  presents  were  intended  to  operate 
as  a  deed  within  the  provisions  of  The  Bankruptcy 
Act,  1861;  &c  Covenant  by  the  defendants  to  pay  the 
instalments,  and  by  TTiomas  Matthew  Clewes  that  the 
defendants  would  pay  the  fourth  instalment  In  witness 
&c.  Averment.  That  the  requisitions  of  The  Bankruptcy 
Act,  1861,  had  been  observed,  and  that  all  conditions 
had  been  performed  &c.,  and  that  the  defendants  were 
ready  and  willing  to  pay  to  the  plaintiffs  the  first 
instalment  of  the  composition  according  to  the  tenor 
and  effect  of  the  deed,  but  the  plaintiffs  refused  to 
accept  the  same,  and  exonerated  and  discharged  the 
defendants  from  paying  or  tendering  it,  and  wholly  and 
absolutely  refused  to  consent  to  or  approve  of  or  become 
parties  to  the  deed. 
Demurrer,  and  joinder. 

Dat/f  for  the  defendants. — The  deed  is  a  discharge 
from  the  debt,  and  the  plea  founded  on  it  excusing 
payment  or  tender  of  the  composition  by  reason  of  tbe 
refusal  of  the  plaintiffs  to  accept  it  is  good.  In  In  re 
Sullivorii  ex  parte  Sullivan  {a\  there  was  a  refusal  on  the 
part  of  a  creditor  to  take  the  first   instalment  when 

(a)  36  L.  J,  Bank,  1. 
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it  was  tendered^  and  Turner  L.  J.  said^  p.  4,  ''This        1868. 
amounted  on  his  part  clearly  to  a  refusal  to  abide  by     bamioro 
the  deed.     Therefore  I  think  that  dispenses  with  the      clewis. 
payment  or  tender  of  the  other  instalments  until  the 
creditor  had  notified  a  change  of  intention  on  his  part'' 

GriffUs,  for  the  plaintiffs. — Payment  or  tender  of  the 
composition  or  something  equiyalent  is  the  consideration 
for  the  release  in  the  deed;  therefore  the  plea  is  not 
good  without  bringing  money  into  Court.     [He  cited 
Bojfd  T.  Hind,  an  appeal  (a),  per  fFSliams  J.,  delivering 
the  judgment  of  the  Court.]     [CockbumC.  J.    This  is 
not  an  ordinary  plea  of  tender :  the  question  is,  whether 
the  position  of  the  debtors  as  established  by  the  deed  is 
taken  away  from  them  by  reason  of  the  non-payment  or 
non-tender  of  the  composition.    If  the  defendants  are 
entitled  to  immunity  from  an  action  to  recoYcr  the  debt 
there  can  be  no  necessity  to  bring  money  into  Court.] 
The  defendants  must  be  always  ready  to  pay  each  instal- 
ment at  and  after  the  day  on  which  it  becomes  payable. 
[Cockbum  C.  J.   That  is  if  the  plaintiffs,  having  once 
refused  to  accept  any  instalment^  demand  it.    This  is 
not  an  action  for  an  instalment.    Lush  J.  The  ordinary 
plea  of  tender  is  to  get  rid  of  damages.     This  is  a  plea 
of  performance  getting  rid  of  the  claim  altogether. 
I  do  not  see  why  it  is  not  a  good  legal  plea ;  2  Shepp. 
TouchsL,  by  Preston^  7th  ed.  p.  885.]    If  the  plea  had 
averred  that  the  defendants  were  always  ready  and 
willing  the  plaintiffs  might  have  traversed  the  averment. 

Bay^  in  reply. — ^It  would  have  been  informal  to  accom- 
pany this  plea  by  bringing  money  into  Court.    An  alle- 

(a)  lH.fK.  938.  947. 

2  o  2 


542  TRINITY  TERM. 

1868.  gation  of  readiness  and  willingness  to  pay  would  hsTO 
Bamfobd  ^^^  supported  by  evidence  of  a  subsequent  tender ;  but 
^  ▼•  the  necessity  of  a  tender  was  waived. 

CocKBVRN  C.  3.  We  may  decide  this  case  on  the 
particular  terms  of  the  agreement  in  the  deed^  which 
are  that  the  creditors  will  not  sue  the  defendants 
for  any  claim  they  may  have  against  them  ''unkas 
or  until  default  {a)  be  made''  by  the  defendants  "  in 
the  payment  of  the  said  composition  instalments  at 
the  times  and  in  the  manner  aforesaid.''  I  mnst 
assume  that  the  defendants  did  tender  tiie  first  instd- 
ment  or  make  an  offer  equivalent  to  a  tender  and 
that  the  plaintiffs  refused  to  accept  it ;  therefcnre  there 
was  no  default  in  respect  of  that  instalment;  and 
to  make  out  a  subsequent  default  it  should  be  shewn 
that  the  plaintiffs  were  afterwards  minded  to  receive 
an  instalment  and  that  the  defendants  failed  to  pay  it. 
But  there  was  no  subsequent  demand:  and  therefore 
there  was  no  default  to  disentitle  the  defendants  to 
plead  the  deed  as  a  bar  to  the  action. 

Lush  J.  This  action  is  brought  for  the  original  debt^ 
and  the  defendants  seek  to  exonerate  themselves  from 
it  by  pleading  the  deed  which  is  to  be  a  bar  to  any 
claim  against  them  until  they  make  default  in  payment 
of  the  composition;  they  shew  that  they  did  not  make 
default ;  therefore  the  plea  is  good. 

Haknbn  J.  concurred. 

Judgment  for  the  defendants  (i). 

(a)  See  Albert  v.  The  Groivenar  Invutment  Company,  LMUd,  8  B. 
{b)  See  the  next  case. 


I 
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Hart  and  another  against  Smith.  S^^^3er 

20tlLl 
I>eclanUi0n  by  drawees  against  acceptor  of  hUla  of  exchange.    Plea. 


UK   UH3  bxiuu  pars  oj  wuicii,  aner  reciiuig  uie  pnor  ueeu,  xur  wxucu   uio    04  ^  05  irv^^ 
pleaded  deed  waa  to  be  substituted,  as  agreed  by  all  the 'parties  to  it,       -^a  g  i^ 
the  defendant  covenanted  with  the  trustee  and  creditors  respectiTely    /tJL«./^«Mt 
^that  if  the  deed  was  duly  registered  under  The  Bankruptcy  Act,  1861.    5^^^ 
'he  would  pay  to  each  of  the  creditors  a  composition  ol  2«.  in  the  pound  ^^1^ 
by  two  instalments,  on  &c. :  and  it  was  agreed  that  certain  premises   p^^Ji^ 
and  efibcts  of  the  defendant  assigned  by  the  recited  indenture  should  be  p^LII^'or 
held  by  the  trustee  in  trust  for  the  defendant  until  default  in  payment  Z^T^f 
of  the  composition.  Provided  that  if  defiiult  should  be  made  the  trustee  ^j^flj^jofi. 
should  sell  and  apply  the  proceeds  (inter  alia)  " in  payment  rateably  ^^^^^rT^/ 
of  the  debts  due  to  the  said  creditors  respectively"  by  the  said  debtor;      ^^^Z^I 
the    creditors   released  the  defendant  from  the  debts  due  to  them  ^^''^  * 
respectively:  provided  that  in  case  default  should  be  made  contrary 
to  the  covenant  in  payment  of  the  composition  to  the  creditors  respec- 
tively the  release  should  be  at  an  end,  *'  and  the  creditors  shall  thence- 
forth be  at  liberty  to  sue  for  or  proTe  for  the  full  amount  of  their 
respective  debts,"  &c.:   provided  that  the  deed  should   not  prevent 
any  of  the  creditoni  from  ;claiminfl  or  realiaina  any  security  held 
by  them,  or  from  suing  any  person  other  than  the  debtor  liable  for  pay- 
ment thereof  for  the  recovery  thereof  &c    Averment  (inter  alia)  that 
all  things  necessaiy  in  that  behalf  havine  happened  and  been  done  the 
pLuntifis  were  boxmd  by  the  deed.    Reptication  on  equitable  ^xmds: 
that  the  deed  was  not  executed  or  assented  to  by  the  plaintiffs ;  that 
when  the  deed  was  executed  the  defendant  had  available  assets  for  the 

Sayment  of  a  much  laiger  composition  than  28.  in  the  pound,  that  the 
eed  was  not  bon&  fide  executed  for  the  equal  benefit  of  all  the  creditors, 
but  solelv  from  motives  of  benevolence  and  kindness  to  the  defendant, 
and  for  his  sole  and  only  benefit,  and  without  any  just  regard  to  the 
zighta  or  interests  of  the  other  creditors.    On  demuirerv  held, 

1.  That  the  deed  was  an  absolute  release  by  each  of  the  creditors  of 
his  own  debt  defeasible  on  nonpayment  of  the  composition  to  him ;  and 
therefore 

(1).  The  plea  was  good  without  alleging  payment  or  tender  of  the 

composition  to  the  plaintiflb. 
(2).  Or  without  alleging  payment  or  tender  of  the  composition  to 

the  other  crediton  of  the  defendant. 

2.  That  it  was  not  necessaiy  that  the  amount  of  the  composition 
should  be  brought  into  Court 

3.  Concessum.  That  the  deed  was  pleadable  in  bar  as  a  release :  and 

4.  Per  Ooehbwm  C.  J.  and  Lmh  J.,  the  circumstances  stated  in  the 
replication  rendered  the  deed  not  a  binding  deed  within  sect  1D2, 
Annem  and  Bay$8  JJ.  assenting  on  the  authority  of  In  re  Cawen^ 
ex  parte  Foster,  36  L.  J.  Bank,  41 ;  8.  C,  Ex  parte  Cowen.  In  re  Cowen, 
L.  R.  2  Chane.  App.  563. 

I^ECLARATION  on  ten  bills  of  exchange  drawn  by 
the  plaintiffs  and  accepted  by  the  defendant. 
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1868.  First  plea.  A  composition  deed  dated  the  5th  Decern- 

Habt       ber^  1866j  between  the  defendant^  the  debtor,  of  the  first 

mm 

Smith.  P^urt,  J.  Bounlen,  a  trustee,  of  the  second  part,  aod 
all  who  were  at  the  date  of  the  recited  indenture 
creditors  of  the  debtor  of  the  third  part,  hj  whidi; 
after  reciting  that  by  an  indenture  dated  the  25ih 
October,  1866,  between  the  debtor  of  the  first  part,  /. 
Bawden  of  the  second  part,  and  the  creditors  of 
the  debtor  therein  particularly  described  of  the  third 
part,  for  the  consideration  therein  mentioned  the  debtor 
covenanted  with  J.  Baioden,  and  also,  as  a  separate 
covenant,  with  each  of  the  creditors,  that  he  would, 
within  six  weeks  after  r^;i8tration  of  the  indenture  in 
recital,  pay  to  all  his  creditors  a  composition  of  Ss.  6d, 
in  the  pound ;  and  by  the  same  indenture  he  assigned 
unto  J,  Bowden,  his  executors,  &c.,  the  leasehold  mes- 
suage, household  furniture,  goods,  chattels  and  effects, 
therein  particularly  described,  for  the  term,  at  the  rent 
and  under  and  subject  to  the  covenants  and  conditions, 
trusts,  intents  and  purposes  in  the  indenture  in  recital 
respectively  declared  or  referred  to ;  that  in  consequence 
of  difficulties  which  had  arisen  in  carrying  into  effect 
the  covenant  of  the  debtor  and  the  trusts  declared  in 
and  by  the  in  part  recited  indenture,  it  had  been  agreed 
between  all  the  parties  thereto  to  substitute  for  the 
covenants,  trusts,  powers  and  provisions  contained  in 
the  indenture  of  the  25th  October^  1866,  the  covenants, 
trusts,  powers  and  provisions  therein  contained;  that 
the  debtor  had  proposed  to  pay  to  the  creditors  a  com- 
position of  2«.  in  the  pound  by  the  instalments,  at  the 
times  and  in  manner  thereinafter  mentioned  and 
secured,  and  that  a  majority  in  number  representing 
three-fourths  in  value  of   the  creditors   whose  debts 
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respectiyely  amounted  to  10/.  and  upwards  had  agreed        1868. 
to  accept  that  composition  in  fiill  discharge  of  their        uabt 
several  debts  and  demands,  and  to  execute  or  in  writing       gniTH 
assent  to  or  approve  of  those  presents:  It  was  wit- 
nessed that  in  pursuance  of  the  proposal  and  agreement, 
and  in  consideration  of  the  release  and  stipidations 
thereinafter  contained,  the  debtor  did  thereby  for  him- 
selfy  his  heirs,  executors  and  administrators,  covenant  with 
the  trustee,  his  executors,  administrators  and  assigns, 
and  as  a  separate  covenant  with  the  creditors  respec- 
tively, and  their  respective  executors,  administrators  and 
assigns,  that  if  those  presents  should  be  duly  registered 
under  the  provisions  of  The  Bankruptcy  Act,  1861,  he, 
the  debtor,  or  his  executors  or  administrators,  would  well 
and  punctually  pay  to  each  of  the  creditors,  whether 
executing  or  assenting  thereto  or  not,  such  sums  as 
should  in  the  aggregate  be  at  the  rate  of  2s.  in  the 
pound  upon  the  amount  which  would  have  been  prove- 
able  under  an  adjudication  of  bankruptcy  against  the 
debtor  if  he  had  become  and  been  declared  a  bankrupt 
at  the  date  of  such  registration,  by  two  instalments  of 
Is,  in  the  pouud  each  upon  the  amount  aforesaid ;  and 
one  of  such  instalments  should  be  payable  on  the  Ist 
January,  1867,  and  the  other  instalment  on  the  Ist 
June  then  next  following:   Provided  that  the  trustee 
might,  in  his  discretion,  require  the  debt  or  demand  of 
any  creditor  to  be  verified  by  solemn  declaration  or 
otherwise  proved  as  in  bankruptcy ;  and  also  that  credi- 
tors holding  security  upon  any  part  of  the  property  or 
effects  of  the  debtor  should  only  be  entitled  to  receive 
the  aforesaid  composition  in  respect  of  the  balance  of  the 
debts  owing  to  them  respectively  after  deducting  the  value 
of  the  property  or  effects  of  the  debtor  comprised  in  such 
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1868.  BecQiity.  Then  foUowed  a  declaration  of  the  truBts  (tf 
Hj^5  the  premises  assigned  by  the  recited  indentore,  via..  In 
Smith*  ^^^^^  ^^'  ^®  debtor  until  defEiult  in  payment  of  the 
composition,  and  after  payment  to  re-assign  the  trust 
premises  unto  the  debtor ;  with  a  power  to  sell  if  default 
should  be  made  in  payment  of  the  composition  or  any 
instalment  thereof^  or  in  payment  of  the  rent  resenred, 
or  in  the  performance  of  the  corenants  in  the  lease,  snd 
to  apply  the  moneys  arising  firom  the  sale  in  payment 
of  the  rents,  &c,  and  of  the  costs,  chafes  and  expenses 
of  the  arrangement  between  the  debtor  and  his  creditors, 
&Ci,  and  the  residue  in  payment  rateably  of  the  debts 
due  to  the  creditors  respectively,  and  to  pay  the  idtimate 
surplus,  if  any,  unto  the  debtor.  Covenant  by  the 
debtor  to  pay  the  rent  and  perform  the  coTenants  in  the 
lease  until  a  sale.  It  was  also  witnessed  that  in 
further  pursuance  of  the  agreement,  and  in  considera- 
tion of  the  covenants  and  assignment  thereinbefore  and 
the  stipulations  therein  contained,  the  creditom  did 
thereby  for  themselves  respectively,  &c.,  release  and 
discharge  the  debtor,  his  heirs,  &c.,  from  the  several 
covenants  on  the  part  of  the  debtor  contained  in  the 
thereinbefore  recited  indenture  of  the  25th  October, 
1866,  and  from  the  debts  due  to  the  creditors  respec- 
tively from  the  debtor,  and  from  all  actions,  &c  in  respect 
thereof:  Provided  always,  and  it  was  thereby  agreed  and 
declared,  that  in  case  default  should  be  made  contrary 
to  the  covenant  in  that  behalf  thereinbefore  contained 
in  payment  of  the  composition  or  any  instalment  there- 
of to  the  creditors  respectively,  or  in  case  before  the 
composition  should  be  fully  paid  to  the  creditors  respec- 
tively the  debtor  should  be  adjudicated  bankrupt  or 
make  or  attempt  to  make  any  arrangement  with  the 
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erediton  different  \o  the  arrangement  thereby  provided       1868. 
for,  then  and  in  any  snch  case  the  release  therein  con«        hart 
tamed  ahoold  be  thenceforth  at  an  end,  and  the  creditors       smith.  > 
should  thenceforth  be  at  liberty  to  sue  for  or  prove  for 
the  full    amount  of  their  respective   debts  less  the 
amount  which  might  have  been  received  by  them  on 
account  theveof  nnder  those  presents  or  otherwise.  Pro- 
vided always  that  those  presents  should  not  prevent  any 
of  the  creditors  from  claiming,  retaining  or  realizing 
sny  security  then  held  by  them  or  any  of  them,  or  firom 
suing  any  persons  or  person  other  than  the  debtor  liable 
for  the  payment  of  any  of  the  debts  for  the  recovery 
thereof  respectively,  less  the  amount  received  by  them 
or  any  of  them  under  those  presents,  ftc.   Provided  also 
that  those  presents  were  intended  to  operate  as  a  com* 
position  deed  executed  by  a  debtor  within  the  192nd 
section  of  The  Bankruptcy  Act,  1861,  and  that  ques* 
tions  arising  thereunder  relating  thereto  or  to  any  of 
the  premises  should  be  decided  according  to  the  pro- 
vinous  of  that  Act  with  respect  to  such  deeds,  and  that, 
80  &r  as  such  provisions  would  admit,  those  presents 
should  enure  for  the  benefit  of  and  be  effectual  against 
and  binding  in  all  respects  upon  all  persons  who  would 
have  been  entitled  to  prove  under  such  adjudication 
of  bankruptcy  as  aforesaid  if  the  same  had  been  made 
as  thereinbefore  was  mentioned.    And  it  was  thereby 
dedared  that  the  trustee  was  a  trustee  of  the  covenants 
therein  contained  for  the  benefit  of  all  the  creditors 
of  the  debtor,  whether    such   creditors   respectively 
should  execute  or  assent  thereto  or  not,  and  should 
hold  any  moneys  recovered  thereunder  in  trust  for 
the  creditors  entitled  thereto.     In  witness,  &c.    Aver- 
ment of  compliance  with  the  requisitions  of  sect.  192 
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18G8.  of  The  Bankruptcy  Act,  I861j  and  that  immediatdj 
^An  ^^  ^^^  execution  of  the  deed  by  the  defendant  posses- 
Smitb.  ^^^^  ^^  ^  ^^^  properly  comprised  therein  of  which  the 
defendant  could  give  or  order  possession  was  given  to 
the  trustee;  and  at  the  date  of  the  deed  recited  in  the 
deed  thereinbefore  set  forth  and  at  the  making  and 
registration  of  the  deed  thereinbefore  set  forth  the 
plaintiffs  were  creditors  of  the  defendant  in  respect  of 
the  claim  therein  pleaded  to,  and,  all  things  necessaiy 
in  that  behalf  having  happened  and  been  done,  the 
plaintiffs  became  and  were  bound  by  the  deed  as  if 
they  had  been  parties  thereto  and  had  duly  executed  the 
same. 

Second  plea.  That  the  first  plea  was  true,  and  that  the 
defendant  was  always  ready  and  willing  to  pay  the  com- 
position, and  tendered  and  offered  to  the  plaintiffs  to 
pay  the  same  to  them,  according  to  the  deed,  at  the 
respective  times  in  the  deed  appointed  for  payment 
thereof,  and  the  plaintiffs  refused  to  accept  the  same. 

Third  plea.  That  the  first  plea  was  true,  and  that  the 
plaintiflb  discharged  the  defendant  firom  tendering  the 
composition  and  waived  such  tender,  and  prevented  the 
defendant  firom  tendering  or  paying  the  same. 

Third  replication  to  the  first  plea.  That  defiiult  was 
made  by  the  defendant  contrary  to  his  covenant  contained 
in  the  deed  in  that  behalf  in  the  payment  of  the  com- 
position to  divers  and  very  many  of  the  defendant's 
creditors  mentioned  in  and  within  the  meaning  of  the 
deed  (other  than  the  plaintifia)  respectively  upon  the 
amounts  of  their  respective  debts,  being  debts  within 
the  meaning  of  the  deed,  by  the  instalments,  on  the 
days  and  times  and  in  manner  in  the  deed  in  that  behalf 
mentioned  and  provided,  and  although  the  days  and 
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times  for  the  payment  of  the  composition  to  each  of  the        1868. 
defendant's  last  mentioned  creditors  by  the  instalments        hast~~~ 
aforesaid  had  elapsed  before  this  snit^  yet  that  the  com-^       Smitb 
position  still  remained  impaid  to  each  of  the  defendant's 
kst  mentioned  creditors. 

Fourth  replication  to  the  second  plea.  The  same  as 
the  third  to  the  first  plea^  concluding  with  an  averment 
that  the  composition  still  remained  unpaid  to  each  of 
the  defendant's  last  mentioned  creditors  and  the  same 
had  never  been  paid  or  tendered  to  each  of  the  last 
mentioned  creditors^  or  to  either  of  them,  by  the  instal- 
ments or  in  manner  in  the  deed  in  that  behalf  mentioned 
and  provided  or  otherwise. 

Kith  replication  to  the  third  plea.  The  same  as  the 
fourth  to  the  second  plea. 

Sixth  replication  on  equitable  grounds  to  the  first 
plea.  That  the  pleaded  deed  in  the  first  plea  mentioned 
was  never  executed  by  the  plaintiflfs  or  either  of  them, 
nor  did  they  nor  did  either  of  them  ever  assent  to  or 
approve  of  the  same,  and  that  the  plaintiffs  were  not  nor 
were  either  of  them  parties  to»  nor  did  they  nor  either  of 
them  ever  assent  to  or  approve  of,  either  of  the  two 
agreements  mentioned  and  referred  to  in  the  pleaded 
deed,  that  is  to  say,  the  alleged  agreement  first  therein 
mentioned  and  referred  to  whereby  it  was  alleged  to 
have  been  agreed  between  and  by  all  the  parties  to  the 
pleaded  deed  to  substitute  for  the  covenants,  trusts, 
powers  and  provisions  contained  in  and  expressed  by 
the  indenture  of  the  25th  October,  1866,  mentioned  in 
the  pleaded  deed,  the  several  covenants,  trusts,  powers 
and  provisions  contained  in  the  pleaded  deed,  and  the 
alleged  agreement  in  the  pleaded  deed  secondly  men- 
tioned and  referred  to  whereby  it  was  alleged  that  a 
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1868.  majority  in  number  repi«Benting  three-fonrths  in  yalne 
^^  of  the  creditors  of  the  defendfoit  whose  debts  respec- 
SviTH.  ^^^^7  amounted  to  10/.  and  upwards  had  agreed  to 
accept  the  composition  of  Z».  in  the  ponnd,  payable  as 
and  secured  in  manner  therein  mentioned,  in  full  dii- 
cbarge  of  their  several  debts  and  demands,  and  to 
execute  or  in  writing  assent  to  or  approve  of  the  pleaded 
deed.  Averment  That  at  the  respective  times  when  th^ 
two  agreements  were  made  and  entered  into  and  assented 
to  and  approved  as  aforesaidj  and  when  the  pleaded  deed 
was  made  and  executed  and  assented  to  and  approved  of 
as  aforesaid  by  the  majority  of  the  defendant's  creditors 
as  aforesaid,  as  in  the  first  plea  mentioned,  the  defend- 
ant had  and  was  in  the  possession  of  available  assets 
suflScient  for  the  payment  to  the  creditors  of  a  much 
larger  composition  than  2#.  in  the  pound  upon  the 
amount  of  their  respective  debts ;  that  the  two  agree- 
maits  and  the  pleaded  deed  were  not  nor  were  either  of 
them  bon&  fide  made  or  entered  into  or  executed  or 
assented  to  or  approved  of  hy  any  or  either  of  the 
parties  thereto  or  by  the  creditors  who  assented  to  or 
approved  of  the  same,  for  the  equal  ben^t  of  all  the 
defendant's  creditors  mentioned  in  and  within  the  mesn- 
ing  of  the  deed.  And  the  same  agreements  and  each 
of  them,  and  the  pleaded  deed,  were  respectively  made 
and  entered  into  and  executed  and  assented  to  and 
approved  of  by  the  parties  thereto  and  by  the  majority 
of  the  defendant's  creditors  solely  from  motives  of 
benevolence  and  kindness  to  and  for  the  defendant  and 
for  his  sole  and  only  benefit,  and  without  any  just  regard 
to  the  rights  or  interests  of  the  defendant's  other 
creditors,  and  to  give  the  defendant  a  release  and  dis- 
chaige  from  his  debts  and  demands  on  the  payment  of 
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the  aUeged  composition  of  2^.  in  the  pound  npon  the       1868. 
amount  of  their  respective  debts  in  the  pleaded  deed       habs 
and  in  the  secondly  mentioned  agreement  mentioned.       svmr. 
And  that  the  same  alleged  composition  of  2s,  in  the 
pound  in  truth  and  in  fiict  was  only  a  nominal  com- 
position and  wholly  disproportioned  to  the  assets  of  the 
defendant  of  which  he  at  the  times  aforesaid  was  pos- 
sessed and  had^  and  which  could  and  might  and  ought 
to  have  been  and  were  available  towards  the  payment  of 
the  defendant's  creditors  their  debts  and  demands. 

Seventh  replication  on  equitable  grounds  to  the 
second  plea.  That  the  statements^  allegations  and  &d» 
in  the  sixth  replication  on  equitable  grounds  to  the  first 
plea  are  tme  in  substance  and  in  fact^  and  the  plaintiffs 
repeat  the  same  statements,  allegations  and  facts  in  this 
replication;  wherefore  they  refused  to  accept  the  alleged 
tender  and  offer  of  payment  of  the  composition. 

Eighth  Tcplication  on  equitable  grounds  to  the  third 
plea,  after  the  same  preliminary  averment  as  in  the 
seventh  replication  to  the  second  plea:  wherefore  the 
plaintiffs  discharged  the  defendant  firom  tendering  the 
composition  and  waived  the  tender. 

Demurrer  to  the  first,  second  and  third  pleas,  and 
jcnnder. 

Demurrer  to  the  third,  fourth,  fifth,  sixth,  seventh  and 
eighth  replications,  and  joinder. 

H.  Jama,  for  the  plaintiffs.*— The  pleas  are  bad.  A 
oomporitbn  deed  is  not  binding  on  non-assenting  credi- 
tors unless  the  composition  covenanted  to  be  paid  has 
been  either  paid  or  tendered  not  only  to  the  creditor 
suing  but  also  to  all  the  creditors  of  the  debtor.  And, 
for  the  same  reason,  the  third,  fourth  and  fifth  replica. 
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1868.        ^iouB  are  good.    In  Feuard  v.  Mugmer  (a)  a  plea  which 
— 1^^        contained  an  averment  that  the  defendant  was  alwajrs 
V'  ready  and  willing  to  pay  the  composition  to  the  plaintiff 

as  well  as  a  general  averment  of  the  performance  of  all 
conditions  was  held  bad.  Erh  C.  J.  said^  p.  SOS,  ^  The 
plea  contains  no  averment  that  the  composition  was  paid 
or  tendered  or  offered  to  the  plaintiff.  All  that  is  averred^ 
isj  that  the  defendant  had  always  been  and  still  was  ready 
and  willing  to  pay.  I  think  that  is  not  enough/'  The 
release  in  this  deed  is  conditional  on  the  composition 
being  paid  or  tendered.  \CocVbium  C.  J.  The  proviso 
for  sale  is,  that  if  default  shall  be  made  in  payment 
of  the  composition,  or  any  instalment  thereof,  the  trust 
premises  shall  be  sold  and  the  residue  of  the  pur- 
chase money  applied  "in  payment  rateably  of  the 
debts  due  to  the  said  creditors  respecHoeh/**  by  Uie 
debtor.  That  shews  the  intention  to  be  that  if  any 
creditor  did  not  receive  the  instalment  he  should  be  at 
liberty  to  treat  the  release  as  a  nullity.]  But  the  proviso 
which  follows  the  release  is,  that  in  case  of  de&ult  in 
payment  of  the  composition,  or  any  instalment  thereof, 
to  the  creditors  respectively  the  release  shall  be  at  an 
end,  and  the  creditor*  shall  thenceforth  be  at  liberty  to 
''  sue  for  or  prove  for  the  full  amount  of  their  respective 
debts,''  &C.  The  release  is  to  be  at  an  end  if  the  estate 
of  the  debtor  is  not  so  administered  as  that  all  the 
creditors  shall  receive  their  composition.  [Cockbwm 
C.  J.  Then  the  release  would  be  at  an  end  if  one  credi- 
tor was  to  remit  his  debt?]  That  would  be  equivalent 
to  payment.    The  first  plea  does  not  allege  a  payment 

(a)  18  C,  B.  N.  S,  286.  See  The  fysUmea  Park  Iron  Ore  Company  ▼. 
PaUinaon,  2  H,  f  C.  828;  Garrod  v.  Simpecn,  Z  H.  f  C.  395.  408; 
Martin  v.  GHbl^  3  Id,  631.  634. 
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or  tender  of  the  composition  to  the  plaintiffs  or  to  the        1868. 
defendant's  other  creditors.    The  second  plea,  which  ~    ham 
aUeges  a  tender  of  the  composition  to  the  plaintiffs,  and        suvra. 
the  third  plea,  which  alleges  a  waiver  by  the  plaintiflb  of 
a  tender  to  them,  contain  no  allegation  of  payment  or 
tender  to  the  other  creditors. 

The  sixth,  seventh  and  eighth  replications  are  good. 
A  composition  deed  under  the  192nd  section  of  The 
Bankruptcy  Act,  1861,  24  &  25  Vict.  e.  184.,  which  is 
not  bona  fide  entered  into  or  approved  by  the  majority 
of  the  creditors  for  the  equal  benefit  of  all  the  creditors, 
and  is  only  entered  into  or  approved  by  assenting  credi- 
tors from  motives  of  kindness  or  benevolence  to  the 
debtor  and  without  any  just  regard  to  the  rights  or 
interests  of  all  the  creditors,  and  merely  to  give  him 
a  release  and  dischai^ge  for  a  nominal  composition  dis- 
proportionate to  his  assets,  is  not  binding  upon  the  non- 
assenting  creditors.  In  Jk  re  Cowen,  ex  parte  Foster  (a). 
Turner  L«  J.  said  (J>\  ''  The  power  given  by  this  section 
to  a  majority  of  creditors  to  bind  the  minority  must,  I 
think,  be  considered  as,  or  in  the  nature  of,  a  statutory 
power,  the  exercise  of  which  would  be  binding  only  when 
it  was  fairly  and  bon&Jide  exercised.  Independently  of 
what  must^  as  I  think,  be  presumed  to  have  been  the 
intention  of  the  Legislature,  the  words  of  the  section 
seem  to  me  to  import  that  the  absence  of  any  taint  of 
fraud,  and  the  honajides  of  the  arrangement  with  a  view 
to  the  benefit  of  all  the  creditors,  were  meant  to  be 
essential  to  the  validity  of  the  deeds.  The  deeds  are  to 
be  binding  on  the  non-assenting  creditors,  not  absolutely, 

(a)  36  X.  J,  Bank.  41 ;  8,  C.  Ex  parte  Cowen.  In  re  Ccwen^  X.  R, 
2  Chanc.  App,  663. 
(6)  36  X.  J.  Bank.  43. 
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1868.       but  only  as  if  they  were  parties  to  and  had  ezecnted  the 
Habt       same ;  and  even  creditors  who  were  parties  to  and  had 
Smxtb.       executed  the  deeds  could  not,  as  I  apprehend,  haye  been 
bound  by  them  if  they  w^re  tainted  by  fraud  or  mala 
JUes.    •     •    •    In  determining  whether  these  conditioiis 
have  been  observed  or  not,  I  do  not  think  that  the 
Court  will  measure  in  golden  scales  the  propriety  of  die 
arrangement  which  has  been  made  between  the  debtor 
and  his  creditors,  or  will  weigh  with  nicety  the  question 
whether  the  estate  of  the  debtor  would  be  capable  of 
paying  more  than  the  composition  agreed  upon ;  but  I 
think  that  in  order  to  rend^  such  a  deed  as  the  one 
before  us  binding  on  non-assesrting  credit<Nr8,  the  coq- 
ditions  which  I  have  mentioned  must  in  substance  have 
been  observed.'^    Having  laid  down  these   prindplesi 
7\tmer  L.  J.  proceeded  to  consider  the  fads,  and  con- 
cluded, p.  44%  <^  I  have  no  doubt  whatever  that  this  deed, 
if  not  absolutely  tainted  with  fraud,  as  I  strongly 
suspect  it  to  have  been,  was  not  made  and  entered  into 
bonfi  fide  for  the  benefit  of  all  the  creditors  of  the  appel- 
lant''    Caims  L.  J.,  p.  45,  agreed  that,  even  assuming 
that  there  was  no  fraud,  "  the  transaction  was  certainly 
not  an  exercise  of  such  a  discretion  on  the  part  of 
the  majority  as  can  be  held  to  be  binding  upon  the 
minority  of  the  creditors/'    If  this  were  not  so  the 
statutory  majority  of  the  creditors  might  absolutdy 
remit  the  debts  of  the  other  creditors.   [Lush  J.  referred 
to  DaugJuh  v.  Tennent  (a).] 

The  eighth  replication  also  shews  that  there  was  no 
consideration  for  the  alleged  discharge  from  and  waiver 
by  the  plaintiffs  of  a  tender  of  the  composition  by  the 
defendant  [He  dedined  to  argue,  against  Keyes  v. 
EJkins  (6),  that  the  deed  amounted  only  to  a  covenant  not 

(«)  6B.fS.  1.  (A)  6B.f8.  240. 
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to  sue,  or,  against  Bamford  v.  Cleioes  {a),  that  the  second  1868. 
and  third  pleas  were  bad  because  the  amount  of  the  uabx 
composition  was  not  brought  into  Court]  Siq'tb. 

Sir  George  Honyman  {Lucius  Kelly  and  Schakh  with 
him),  for  the  defendant. — The  deed  of  the  5th  De^ 
cember,  1866,  contains  a  present  release  defeasible  by 
condition  subsequent,  and  a  default  in  tender  of  the 
composition  should  be  replied.     The  Common    Law 
Procedure  Act,  1852, 15  &  16  VicL  e.  76.  s.  57.,  only 
allows  a  general  averment  of  performance  of  conditions 
precedent;   and  in  note  (2)  to  Tliursby  v.  Plant {b)  it  is 
said,  *'  The  plaintiff  need  not  declare  upon  any  more  of 
the  deed  than  the  covenant,  although  there  be  a  proviso 
or  condition  which  goes  in  defeasance  of  the  covenant; 
for  this  ought  to  come  from  the  other  side.^'   Also  there 
is  a  separate  release  by  each  creditor,  and  the  proviso  is 
limited  to  each  creditor.     ICockbum  C.  J.    The  Court 
are  with  you  on  the  point  of  pleading.    The  stress  of 
the  case  against  the  defendant  lies  in  the  eighth  replica- 
tion.] 

The  exercise  by  the  statutory  majority  of  the  creditors 
of  the  powers  given  to  them  by  The  Bankruptcy  Act, 
1861, 24  &  25  Vict.  c.  134,  is  not  subject  to  be  reviewed 
by  the  Court  unless  a  fraud  is  alleged.  In  In  re  Cowen^ 
ex  parte  Foster  (c),  the  deed  of  composition  was  got  up 
to  defeat  an  execution,  it  was  executed  by  barely  the 
requisite  majority  of  creditors,  most  if  not  all  of  whom 
were  either  relatives  or  intimate  friends  of  the  debtor, 

(a)  Ante,  p.  539,  {p)  1  Wms.  8aund.  233  a,  6th  ed. 

{c)  36  L.  J,  Bank.  41 ;   S.  C,  Ex  parte  Cowen,  In  re  Cowen,  L.  R, 
2  a^nc.  App,  563. 

VOL.   IX.  2   P  B.   &  S. 
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1868.       and  most  if  not  all  expected  to  be  paid  in  fhll,  and  the 
HiOT       assets  were  sufficient  to  pay  at  least  10#.  in  the  poand. 
Smith.       ^^^  composition  being  only  2s.  6d. ;  the  case  was  treated 
by  the  Lords  Justices  as  tainted  with  fraud.    The  aver- 
ment in  this  repKcation  does  i^  bring  the  present  case 
within  that     In  Dauglish  v.  Tennent  (a)  some  creditors 
were  induced  by  a  corrupt  bargain  to  execute  the  com- 
position deed ;  therefore  there  was  fraud  on  the  other 
creditors.    The  object  of  these  deeds  is  to  avoid  bank* 
ruptcy  if  the  majority  of  the  creditors  agree,  and  there 
will  be  great  inconvenience  in  submitting  the  question 
to  the  jury  whether  the  deed  was  entered  into  for  the 
benefit  of  the  whole  body  of  the  creditora.     [Ludi  J. 
The  replication  is  in  the  nature  of  a  bill  in  equity  to  set 
aside  the  plea.] 

H.  Jamen^  in  reply.— As  to  the  first  plea.  \Coclimn 
C.  J.  The  pleaded  deed  contains  a  positive  release  with 
a  condition  that  in  certain  events  it  should  be  inopera- 
tive :  the  plaintiff  who  seeks  to  get  rid  of  the  release 
by  matter  ex  post  facto  must  reply  it.]  The  efiect  of 
the  judgment  in  Fessard  v.  Mngnier  (b),  in  the  Court 
of  Common  Pleas,  is  that  the  release  and  the  proviso 
are  to  be  read  together.  [Hayes  J.  There  the  point  that 
matter  ex  post  facto  should  come  frH>m  the  other  side 
was  not  taken.  Cockbum  C.  J.  Here,  the  point  being 
raised,  we  must  give  effect  to  it;  and  therefore  give 
judgment  for  the  defendant  on  the  demurrers  to  tiie 
pleas.] 

CocKBURN  C.  J.  As  to  the  6th,  7th  and  8th  replica- 
tions,  we  are  bound  by  the  dedsion  of  a  Court  of  co- 

(a)  SB.  ^8. 1.  (h)  18  as,  K  S.  286. 
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ordinate  jurisdiction  in  In  re  Cawen,  ex  parte  Foster  {a),  1868. 
especially  on  a  matter  which  is  made  the  8]ibject  of  an  hart 
eqmtable  replication ;  and  I  concur  in  the  grounds  on  smith. 
which  that  decision  is  based  by  the  two  learned  Lords 
Justices.  The  Bankruptcy  Act,  1861,  substituted  a 
domestic  commercial  forum  for  the  proceedings  in  the 
Bankruptcy  Court  which  consumed  a  large  portion  of 
the  assets  of  the  insolvent.  Accordingly,  by  stat  24  & 
25  Vict,  c.  134.  s.  192.,  the  arrangement  which  the 
requisite  majority  of  the  creditors  should  make  for  pay- 
ment of  the  bankrupt's  debts  and  distribution  of  his  estate 
was  to  be  binding  upon  the  minority ;  but  it  was  not  in- 
tended that  the  majority  should  release  the  debtor  from 
payment  of  his  debts  so  far  as  his  assets  would  go  at 
expense  of  creditors  who  were  not  disposed  to  take  the 
same  benevolent  view  of  the  position  of  the  debtor.  The 
bona  fides  of  such  an  arrangement  depends  upon  its 
being  entered  into  with  the  honest  intention  to  do  that 
which  is  for  the  common  benefit  of  the  whole  body  of 
the  creditors,  and  not  for  the  benefit  of  the  debtor  at 
the  expense  of  the  general  body  of  the  creditors. 

Lush  J.  Stat  24  &  25  Vict  c.  134.  assumes  that  the 
requisite  majority  of  the  creditors  in  making  an  arrange- 
ment with  the  debtor  will  act  as  persons  looking  after 
their  own  interest;  it  gives  them  credit  for  doing  the 
best  for  the  benefit  of  the  general  body  of  creditors ;  if 
they  do  not  bonS  fide  so  act  their  arrangement  does  not 
bind  the  non-assenting  minority. 

Hannen  J.    We  are  bound  by  the  decision  of  the 

(«)  36  i.  J.  Bank.  41 ;    8.  C.Ex  parte  Cawen.  Jn  re  Cawen,  L.  R. 
2  Chane.  Afp,  563. 

2  p  2 
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1868.  Lords  Jpstices  in  In  re  Caioen,  ex  parte  Faster  (a) ;  it 
Hart  ^^  ^^7  ^  reviewed  in  a  Court  of  error.  I  have  not 
ShT'tb  examined  all  the  reasons  given  for  that  decision  so  care- 
fully as  to  express  my  assent  to  them  ;  but  I  do  not  think 
that  the  Legislature  intended  to  exclude  motives  of 
benevolence  and  kindness  to  the  debtor  operating  in  the 
minds  of  those  who  were  empowered  to  make  a  binding 
deed  under  sect  192;  it  was  not  necessary  to  guard 
against  the  existence  of  such  motives,  but  against  actual 
fraud  in  persons  representing  themselves  as  creditorB 
who  are  not.  If  benevolence  and  kindness  are  not 
proper  motives  to  induce  a  creditor  to  execute  or  assent 
to  a  deed^  it  might  follow  that  if  one  creditor  was  influ- 
enced by  such  motives  there  would  not  be  a  sufficient 
number  to  make  up  the  requisite  majority^  and  the  deed 
would  be  invalid.  I  think  that  on  examination  it  would 
be  found  that  the  decision  of  the  Lords  Justices  does 
not  involve  that  consequence. 

Hayes  J.  The  case  of  In  re  CoweHf  ex  parte  Foster  (a), 
was  considered  by  Judges  of  great  authority,  and  there- 
fore we  are  bound  by  it. 

Judgment  for  the  defendant  on  the  demurrers  to 
the  pleas,  and  to  the  8rd,  4th  and  5th  repli- 
cations ;  for  the  plaintifib  on  the  demurrers 
to  the  6thj  7th  and  8th  replications  (£). 

(a)  36  L,  J.  Bank.  41 ;    S.  C,  Ex  parte  Qwen,  In  re  Coven,  L,  B, 
2  Chanc,  App.  663. 
{b)  See  the  preceding  caoe. 
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1868. 


Ford  and  others  against  Cotbsworth   and     \nurtday, 

December 

another.  i7tiL] 


Caniraet, 

1.  Wheneyer  a  party  to  a  contract  undertakes  to  do  some  particular    Time  for 
act  the  peiformance  of  which  depends  entirely  on  himself  so  that  he  performance* 
may  choose  his  own  mode  of  fulfilling  his  undertaking,  and  the  contract   MeoMnable 
is  silent  as  to  time,  the  law  implies  a  contract  to  do  it  within  a  reason-   diligence. 
able  time.  Charterparty. 

2.  Where  the  act  to  be  done  is  one  in  which  both  parties  to  the  con-    Time  for 
tract  are  to  concur,  and  both  bind  themselves  to  the  performance  of  it,    discharge  of 
the  law  implies  that  each  contracts  that  he  shall  use  reasonable  diligence   cargo. 

in  performing  his  jMirt 

3.  The  contract  implied  by  the  law  in  the  absence  of  any  stipulation 
in  a  charter^arty  is,  that  each  party  shall  use  reasonable  diligence  in 
performing  his  part  of  the  delivery  of  the  cargo  at  the  port  of  discharge, 
the  merchant  beine  ready  to  receive  in  the  usual  maimer  and  the  owner 
by  his  captain  and  crew  to  deliver  in  the  usual  manner. 

4.  A  charterparty  for  a  voyage  from  Liverpool  to  Lima  or  Valparaiso 
provided  that  the  vessel  should  proceed  to  the  port  of  discharge,  or 
as  near  as  she  could  safely  get,  and  there  deliver  her  cargo  in  the  usual 
and  customary  manner.  A  specified  number  of  days  were  agreed  upon 
for  loading  the  vessel  at  Liverpool,  but  there  was  no  such  a^p'eement  as 
to  the  disuiarge  at  her  port-  of  destination.  The  vessel  arrived  at  the 
port  of  discharge  and  remained  discharging  tiU,  owing  to  apprehension 
of  a  bombardment  by  a  hostile  fleet,  the  authorities  suspendea  all  landing 
of  goods  for  seven  days,  a^er  whidi  she  returned  and  her  discharge  was 
completed.  Held,  that  there  was  no  implied  contract  that  the  car^o 
should  be  discharged  within  the  number  of  days  usual  and  customary  m 
the  port  for  such  a  vessel,  and  therefore  the  loss  from  the  delay  occa- 
sioned by  the  extraordinary  and  unforeseen  state  of  things  existing  at 
the  time  of  discharge  must  hXL  on  the  shipowner. 

'PHIS  was  an  action  to    recover  compensation    in 
damages  for  the  detention  of  the  plaintiffs'  ship  by 
the  defendants. 

On  the  trial,  before  Cochbum  C.  J.,  at  Guildhall^ 
after  Trinity  Term^  1867,  it  appeared  that  the  defend- 
ants chartered  the  plaintiffs'  ship  from  Liverpool  to  Lima 
or  Valparaiso.  By  the  charterparty  a  specified  number 
of  days  were  agreed  upon  for  loading  the  vessel  at 
Lit>erpool,  but  there  was  no  such  agreement  as  to  the 
discharge  at  her  port  of  destination,  the  charterparty 
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1868.       merely  providing  that  the  vessel  should  proceed  there  or 
Ford        **  ^^^^  **  she  could  safely  get,  and  there  deliver  (he 
CoiMw'oRTH.   ^^S^  ^^  *1^®  usual  and  customary  manner  agreeably  to 
bills  of  lading,  and  so  end  the  voyage.     The  contract 
being  thus  silent  as  to  the  time  which  was  to  be  occupied 
in  the  discharge^  the  question  arose,  what  was  the 
agreement  which  the  law  implied  in  such  a  case? 
^  The  vessel  duly  arrived  at  Callao,  the  port  of  Lima, 
and  began  to  discharge  in  the  manner  usual  there.    The 
Custom  House  authorities  there  will  not  allow  any  cargo 
to  be  landed  except  through  the  customs,  and  in  conse- 
quence of  their  dilatoriness  and  the  general  sluggishness 
of  the  population  the  ordinary  discharge  of  a  vessel  st 
that  place  is  very  slow.    The  vessel  remained  discharging 
till,  news  having  arrived  of  the  approach  of  the  Spanish 
fleet  with  a  hostile  intention,  the  customs  authorities 
suspended  all  landing  of  goods  in  order  that  they  might 
remove  those  already  in  the  Custom  House  out  of  ihe 
reach  of  apprehended  bombardment.     The  vessel  conse- 
quently lay  with  the  cargo  partly  on  board  for  seven 
days,  when  she  was  ordered  away  to  be  out  of  the  danger. 
She  returned,  and  her  discharge  was  finally  completed. 
The  Lord  Chief  Justice  ruled  that  during  the  period 
when  the  vessel  was  not  at  CaUao  at  all  there  was  no 
claim  for  damage.     He  reserved  for  the  Court  the 
question  whether  the  plaintiff  was  entitled  to  recover 
for  the  detention  during  seven  days  when  the  vessel 
was  at  her  discharging  berth,  but  owing  to  the  unusual 
state  of  things  the  customs  authorities  would  not  allow 
the  discharge  to  proceed.    The  damages  for  that  deten- 
tion, if  the  plaintiff  was  entitled  to  recover,  were  agreed 
to  be  105/.     As  to  the  rest  of  the  detention,  he  left  tbe 
question  to  the  jury  whether  the  detention  was  occa- 
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sioned  by  anything  beyond  the  usual  and  ordinary  1868. 
delays  of  the  port.  The  jury  found  on  this  point  for  fqed 
the  defendant  CoimJ^oeth. 

In  Michaelmas  Term, 

Field  obtained  a  rule  nisi  to  enter  the  verdict  for  the 
plaintiff  for  105^  pursuant  to  the  leave  reserved,  or  for  a 
new  trial  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence.  No  complaint  was  made  of  the 
direction  in  point  of  law. 

The  case  was  argued  in  TriniiyTerm,  May  22,  28, 25, 
before  Blackbubn,  Mellob  and  Lush  J  J. 

Mihoard  and  Charles  Russell,  for  the  defendants,  cited 
Rockers  v.  Forresters  (a);  Burmester  v.  Hodgson  (ft); 
PhilUps  V.  Irving  (c) ;  Harris^  appt.,  Dreesman^  respt.  (d) ; 
Goodwyn  v.  Cluveley  (e)  \  Hudson  v.  Ede  {f) ;  affirmed  in 
error  (y). 

Field  and  Philbrick,  for  the  plaintiffs,  cited  Paradine  v. 
Jane  {h)  ;  Bandall  v.  Lynch  (t) ;  and  S.  C,  in  banc  (J), 
where  the  ruling  of  Lord  EUenborough  at  Nisi  prius  was 
not  objected  to;  Barret  v.  Dutton  {k);  Brown  v.  John- 
son ({) ;  Kearon  v.  Pearson  (m) ;  Adams  v.  Tlu  Royal  Steam 
Packet  Company  (n);  Maclachlan  on  Shipping  445  6. 
[Lush  J.  referred  to  HUl  v.  Idle  {o).] 

(a)  2  Camp.  483.  (6)  2  Oimp.  488. 
(c)71f.#^.326. 

((Q  23  Z.  cTl  £rcA.  210;  A  C.  Drtesman^  appt,  Harris,  respt.,  but  not 
S.  P,  9  ExcK  485. 

(«)  ^K^N. 631.  (f)^B.^  S.  631. 

(^)  8^.  ^  iSf.  639.  (A)  ^^  26, 27. 

(i)  2  C<w»p.  362.  (V)  12  East  179. 

(it)  4  Camp,  333.  (0  10  If.  #  IK.  331.  331 

(«i)  7  A  #  aV.  386.  (n)  5  C.  5.  M  5.  41)2. 

(o)  4  07wp.  327. 
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1868.  The  Court  refused  to  disturb  the  verdict  on  the  other 

Fou>        points,  but  as  to  the  leave  reserved, 

CoraswoBTH.  Cur-  <»*•  ^'^ 

Lt7sh  J.  now  delivered  the  judgment  of  the  Court 
[After  stating  the  facts  as  in  pp.  559-660.]     We 
have  come  to  the  conclusion  that  the  plaintiff  is  not 
entitled  to  recover. 

The  question  depends  upon  what  the  contract  implied 
by  law  is  where  there  is  a  charterparty  silent  as  to  the 
time  to  be  occupied  in  the  discharge.  We  agree  that 
whenever  a  party  to  a  contract  undertakes  to  do  some 
particular  act  the  performance  of  which  depends  entirely 
on  himself,  so  that  he  may  choose  his  own  mode  of 
fulfilling  his  undertaking,  and  the  contract  is  silent  as 
to  time,  the  law  imphes  a  contract  to  do  it  within  a 
reasonable  time  under  the  circumstances.  And  if  some 
unforeseen  cause  over  which  he  has  no  control  prevents 
him  from  performing  what  he  has  undertaken  within 
that  time  he  is  responsible  for  the  damage.  But  where 
the  act  to  be  done  is  one  in  which  both  parties  to  the 
contract  are  to  concur,  and  both  bind  themselves  to  the 
performance  of  it,  there  is  no  principle  on  which,  in  the 
absence  of  a  stipulation  to  that  effect,  either  expressed 
by  the  parties  or  to  be  collected  from  what  they  have 
expressed,  the  damage  arising  from  an  unforeseen 
impediment  is  to  be  cast  by  law  on  the  one  party 
more  than  on  the  other,  and  consequently  we  think  that 
what  is  implied  by  law  in  such  a  case  is  not  that  either 
party  contracts  that  it  shall  be  done  within  either  a 
fixed  or  a  reasonable  time,  but  that  each  contracts  that 
he  shall  use  reasonable  diligence  in  performing  his  part. 
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It  is   on  the  application  of  this  principle  to  a  charter-        1868. 
party  that  the  present  question  depends.     We  think        foro 
that  deliveriDg  cargo  is  as  mnch  the  duty  of  the  ship-  cotbswoeth. 
owner  as  of  the  merchant,  and  consequently  that  the 
contract  implied  by  the  law  in  the  absence  of  any 
stipulation  in  a  charterpartyis,  that  each  party  shall  use 
reasonable  diligence  in  performing  his  part  of  the  deliyery 
of  the  cargo  at  the  port  of  dischai^e,  the  merchant  being 
ready  to  receive  in  the  usual  manner  and  the  owner  by 
his  captain  and  crew  to  deliver  in  the  usual  manner.    So 
that  there  is  no  contract  implied  by  law  on  the  part  of 
the  shipowner  to  allow  his  vessel  to  be  kept  there  for 
the  usual  time  if  by  reasonable  diligence  on  the  part  of 
the  merchant  the  cargo  might  be  sooner  taken  away,  and 
no  contract  implied  by  law  on  the  part  of  the  merchant 
to  take  the  cargo  out  within  such  usual  time  notwith- 
standing he  could  not  by  reasonable  diligence  perform 
it,  though  very  commonly  there  are  stipulations  to  that 
effect. 

There  is  not  much  authority  bearing  on  the  point  on 
which  we  have  had  most  difiSculty.    We  think  it  firmly 
established  both  by  decided  cases  and  on  principle  that 
where  a  party  has  either  expressly  or  impfiedly  under- 
taken without  any  qualification  to  do  anything  and  does 
not  do  it  he  must  make  compensation  in  damages, 
though  the  performance  was  rendered  impracticable  by 
some  unforeseen  cause  over  which  he  had  no  control. 
And  in  a  charterparty  the  merchant  generally  expressly 
contracts  that  he  will  provide  a  cargo  to  be  put  on 
board.    The  shipowner  has  nothing  whatever  to  do  with 
the  mode  in  which  the  merchant  is  to  fulfil  this  contract. 
Accordingly  where  the  merchant  is  prevented  by  an 
unforeseen  cause  from   fulfilling  it  the  shipowner  is 


564  [MICHAELMAS  VACATION. 

1868.  entitled  to  compensation  in  damages ;  Barker  v.  Hodg- 
PoKD  '^  ifl)'  I*^  t^6  present  charterparty^  as  is  generally  the 
CornwoRTH.  ^'^^  ^®  parties  have  agreed  on  a  specified  namber  of 
lay  days  for  putting  the  cargo  on  board.  Where  a 
charterparty  is  silent,  as  it  rests  ezdusiyely  on  the 
merchant  to  procure  the  cargo,  the  law  would  imply  a 
contract  to  do  so  within  a  reasonable  time  after  the 
yesael  is  ready  to  receive  cai^.  And  we  agree  that  in 
estimating  what  is  the  reasonable  time  within  which  the 
cargo  is  to  be  provided  we  are  to  consider  what  is  a 
reasonable  time  under  ordinary  circumstances,  and  not 
to  take  into  account  any  peculiar  difficulty  which  may 
have  arisen  from  the  mode  in  which  the  merchant  has 
chosen  to  procure  the  cargo ;  Adams  v.  The  Royal  Mail 
Steam  Packet  Company  (&),  Kearon  v.  Pearson  (c).  It 
may  be  different  if  the  contract  is  frtimed  with  reference 
to  any  peculiar  state  of  things ;  Harris,  appt..  Drees- 
man,  respt  (d). 

It  would  rather  appear  from  the  declaration  set  oat  in 
the  report  of  Adams  v.  The  Royal  Mail  Steam  Paeiet 
Company  (b)  that  the  contract  expressly  provided  for  a 
number  of  lay  days  and  ten  days  on  demurrage,  bnt 
perhaps  those  were  only  allowed  for  the  dischaige  of  the 
cargo  at  St.  Thomas,  otherwise  no  question  as  to  any 
implication  of  a  reasonable  time  could  have  ariaen. 
However  this  may  have  been,  it  is  pointed  out  by 
Williams  J., p.  494,  that  ''the circumstances  relied  on  to 
excuse  the  breach  are  circumstances  which  impeded,  not 
the  loading  but  the  procuring  the  coals  wherewith  to 

(a;  3  AT.  #  A  267.  (6)  5  C,  B.  N.  8. 492. 

(c)  7H.fN,386. 

(d)  23  L.  J.  Exeh.  210;  S.  C,  Dreesman,  appt.,  Harrw^  revpt,  bat  not 
S.  P.,  9  Exch.  485. 
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load  the  vessel/'  and  that  iras  unquestionably  true ;  the        1868. 
case  was  clearly  rightly  decided,  but  the  present  point  did        Foeo 
not  arise.     In  Kearon  v.  Pearson  (a)  Wilde  B.  says  the  cotwwobtk. 
stipulation  in  that  case  that  the  vessel  shall  "  be  loaded 
with  usnal  dispatch"  does  not  relate  to  the  fisicilities 
which  the  charterers  may  have  in  their  trade  of  getting 
the  coal  alongside  the  yessel  (which  by  express  stipula- 
tion was  to  be  loaded  in  the  Nelson  Dock),  but  to  the 
putting  it  on  board ;  and  that  even  if  it  were  otherwise 
there  was  an  express  stipulation  that  it  should  be  loaded 
^^  with  usual  dispatch/'  not  ^^  with  usual  diligence."  In  this 
also  we  perfectly  concur,  but  that  case  has  no  bearing 
on  the  question  of  what  is  implied  when  the  contract  is 
silent  as  to  the  time  for  discharging  the  cargo. 

Whenever  in  the  charterparty  it  is  agreed  that  a 
specified  number  of  days  shall  be  allowed  for  unloading, 
and  that  it  shall  be  lawful  for  the  freighter  to  detain  the 
vessel  for  that  purpose  a  further  specified  time  on  pay- 
ment of  a  daily  sum,  this  constitutes  a  stipulation  on 
the  part  of  the  freighter  that  he  will  not  detain  her 
beyond  those  two  specified  periods;  Randall  y.  Lynch  {b). 
Lord  Tenterden  {Abbott  on  Shipping,  p.  181,  5th  ed.), 
says,  ''And  where  the  time  is  thus  expressly  ascertained 
and  limited  by  the  terms  of  the  contract  the  merchant 
will  be  liable  to  an  action  for  damages  if  the  thing  be 
not  done  within  the  time,  although  this  may  not  be 
attributable  to  any  fault  or  omission  on  his  part,ybr  he 
has  engaged  that  it  shall  be  done!*  The  last  sentence  is 
put  in  italics  by  Lord  Tenterden,  indicating  that  he 
thought  it  the  reason  tirhy  the  merchant  was  liable.  In 
the  present  case  the  time  for  discharging  is  not  so 
limited ;  all  that  is  said  is  that  the  cargo  shall  be  dis- 

(«)  1  H.^N.  386.  (6)  2  Camp,  352. 
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1868.       chaif^ed  in  the  usual  and  ciatomary  manner,  that  is  to 
Poi^o        say,  that  the  master  and  crew  shall  take  that  part  which 
CoTMwoBTH.    ^7  ^^®  custom  of   the  port  falls  on  them  and  the 
freighter  do  the  rest. 

And,  as  we  have  before  observed,  it  is  difficult  to  see 
on  what  principle  delay  in  an  act  in  which  both  sides  are 
to  concur  is,  in  the  absence  of  a  stipulation  in  the  con- 
tract, to  fiJl  on  one  more  than  the  other  if  neither  be  in 
fault  In  Rodgers  y.  Forretters  (a)  the  express  contract 
*'  was  that  the  said  freighter  should  be  allowed  the  usual 
and  customary  time  to  unload  the  said  ship  or  vessel  at 
her  port  of  discharge  /'  and  in  Burmester  v.  Hodgwn  (i), 
where  the  contract  was  silent,  Mansfield  C.  J.  said  that 
the  law  could  only  raise  an  implied  promise  to  do  what  was, 
in  Rodgers  v.  Forresiers  (a),  stipulated  for  by  an  express 
covenant,  viz.,  to  discharge  the  ship  "  in  the  usual  and 
customary  time."  On  this  Mr.  Field  based  his  argu- 
ment that  the  charterparty  was  to  be  construed  as  if  a 
specified  number  of  lay  days  for  discharging  the  cargo 
had  been  inserted  in  it,  the  only  diflference  being  that 
instead  of  the  parties  fixing  the  number  of  days  they 
left  that  to  be  ascertained  by  subsequent  inquiry  as  to 
what  was  usual  and  customary  in  the  port  for  such  a 
vessel  And,  if  that  is  so,  it  would  follow  that  the 
plaintiff  is  entitled  to  recover,  for  it  is  clear  that  delay 
resulting  from  a  threatened  bombardment  was  neither 
usual  nor  customary.  But  we  are  aware  of  no  autho- 
rity for  saying  that  the  law  implies  a  contract  to  dis- 
charge in  the  usual  time  except  what  is  said  in  Burmetter 
V.  Hodgson  {b)^  in  which  case  it  was  not  necessary  for 
the  decision. 

We  think  that  the  contract  which  the  law  implies  is 

(ff)  2  Camp.  483.  {b)  2  Camp.  i8& 


XXXn.   VICTORIA.]  567 

only  that  the  merchant  ancT  shipowner  should  each  use       1868. 
reasonable  dispatch  in  performing  his  part     That  such        fobd 
was  the  opinion  of  Lord  Teiiterden  appears  to  be  implied  cotsbwobth. 
from  his  ruling  in  Rogers  y.  Hunter  (a)  as  to  what  was 
the  obligation  of  the  holder  of  a  bill  of  lading. 

If  this  be  so>  the  delay  having  happened  without 
fault  on  either  side,  and  neither  having  undertaken  by 
contract,' express  or  implied,  that  there  should  be  no 
delay,  the  loss  must  remain  where  it  falls.  It  is  true 
that  at  Callao  the  usual  course  appears  to  be  for  the 
merchant  to  procure  lighters,  and  that  the  master  and 
crew  have  fulfilled  their  part  of  the  duty  of  delivering 
cargo  when  they  assisted  in  getting  the  cargo  out 
of  the  ship  and  putting  it  on  board  the  lighters,  and  it 
might  have  been  physically  possible  for  the  merchant  in 
this  case  to  have  procured  so  many  lighters  that  the 
cargo  might  have  been  all  taken  out  of  the  ship  and  put 
in  those  lighters,  though  the  customs  authorities  would 
not  permit  any  of  those  lighters  to  be  unloaded,  but  the 
construction  of  the  charterparty  must  be  the  same 
whatever  by  the  custom  of  the  port  of  discharge  be  the 
share  of  the  shipowner  in  delivering  cargo,  and  we  do 
not  think  that  the  merchant  was  bound  to  do  such  an 
unreasonable  thing. 

If  the  contract  be,  as  we  construe  it,  only  to  use 
reasonable  diligence  in  performing  his  part  of  the 
delivery,  he  was  guilty  of  no  breach  whilst  the  landing 
of  the  cargo  was  rendered  impossible  by  a  cause  over 
which  he  had  no  control. 

We  think  therefore  the  rule  should  be  dischai^ed. 

Rule  discharged. 

(fl)  AT.  #  J»f.  63. 
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Ar''*'^       The  Queen  against  The  Overseers  of  the  Parish 
of  Laplby  and   the  Assessment    Committee 

Lease  of  canal         of  the   UniOn  of  PeNKRIDGE. 

to  raUww 

Ompa^, 

OuarofUie.  j^  pnnnance  of  an  Act  of  Parliament  T%e  8.  U,  Railw^e  and  Canal 

Company  sranted  a  lease  in  perpetuity  of  their  undertaJdng  to  Tie 
L,  j"  N,  H\  Railway  Company,  under  the  proTiaions  of  which  a  canal, 
part  of  their  undertaking;  was  worked  and  managed  by  a  joint  committee 
in  the  name  of  THb  8,  U.  RaUuxwe  and  Canal  Company,  and  was  worked 
by  The  L.fN.W,  Railway  Company,  nnd  The  L.  4-  N.  W.  Railway 
Company  made  up  to  the  shareholdeTs  of  The  8,  U,  Railwaye  and  Canal 
Company  the  deficiency  in  the  earnings  of  their  undertaking,  in  accord- 
ance wiui  the  guarantie  in  the  lease  S[  the  payment  of  certain  rents  or 
sums  of  money  in  the  nature  of  rent.  Held,  that  the  annual  rent  or  sum 
of  money  reoeiyed  by  The  8,  U,  Railw4^  and  Canal  Con^^any  from 
The  L.  4"  N,  W,  RaUway  Company  under  the  lease  was  not  to  be  taken 
into  account  in  determining  the  rateable  yalue  of  the  canaL 

#^N  appeal  against  a  rate  for  the  relief  of  the  poor  of 
the  parish  of  Lapley^  in  the  Union  of  Peniridge, 
in  the  connty  of  Stafford,  in  which  The  Shropshire 
Union  Radways  and  Canal  Company  were  rated  as  owners 
and  occnpiers  of  ''Canal,  Feeder,  &c./'  rateable  yalue 
817/.»  the  Quarter  Sessions  reduced  the  rate  and  fixed 
the  rateable  yalue  at  74/.  \9s.  6d.,  being  at  the  rate  of 
86/.  per  mile,  subject  to  the  opinion  of  this  Court  upon 
the  following  case. 

The  Shropshire  Union  Railways  and  Canal  Com" 
pany  were  constituted  a  Company  by  that  name,  and 
authorised  to  construct  certain  lines  of  railways,  and 
empowered  to  stop  up  and  discontinue  certain  canals 
and  parts  of  canals  yested  in  them  by  thiee  seyeral 
Acts  of  Parliament  passed  in  the  year  1846,  yiz..  The 
Shropshire  Union  Railways  and  Canal  {Shrewsbury  and 
Stafford)  BaUway  Act,  1846,  The  Shropshire  Union  Rail- 
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ways  and  Canal  {Newtown  and  to  Crewe  with  branches) 
Act,  1846,  The  Shropshire  Union  Railways  and  Canal 
{Chester  and  fVoherhampton  Line)  Act,  1846. 

The  canal,  a  part  of  which  was  the  subject  of  the 
appeal,  was  formerly  The  Birmingham  and  Liverpool 
Junction  Canal,  portions  of  which  the  Company  were 
by  the  last  of  these  Acts  authorized  to  stop  up. 

By  The  Shropshire  Union  Railways  and  Canal  Lease 
Act,  18479  reciting  that  it  had  been  agreed  between 
The  Shropshire  Union  Railways  and  Canal  Company 
and  The  London  and  North  Western  Railway  Company ^ 
with  a  view  to  the  convenient  and  economical  working 
of  the  railways  by  the  recited  Acts  authorized,  that  a 
lease  in  perpetuity  of  the  undertaking  of  The  Shropshire 
Union  Railways  and  Canal  Company  should  be  granted 
to  The  London  and  North  Western  Railway  Company, 
The  Shropshire  Union  Railways  and  Canal  Company 
were  on  the  completion  of  the  authorized  works  em* 
powered  and  required  to  grant  to  The  London  and  North 
Western  Railway  Company,  who  were  required  to  accept 
the  same,  a  lease  in  perpetuity  of  the  undertaking  of 
their  Company  at  the  rent  and  upon  the  terms  con- 
tained in  the  last  mentioned  Acts.     Under  this  Lease 
Act  a  Joint  Committee  of  TTie  Shropshire  Union  RaiU 
Vfoys  and  Canal  Company  and  of  The  London  and  North 
Western  Railway  Company  was  appointed,  under  whose 
directions  the  canals  are  managed  and  worked  in  the 
luune  of   TTie  Shropshire   Union  Railways  and  Canal 
Company,  and  the  powers  for  the  undertaking  of  the 
railways  on  their  completion  were  vested  in  The  London 
ond  North  Western  Railway  Company  subject  to  the 
directions  of  the  Joint  Committee. 
By  The  Shropshire  Union  Railways  and  Canal  Act, 


1868. 

The  QuBEN 

7. 

OTerseera  of 
Laplbt. 
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1808.        1 854,  it  was  enacted  that  the  several  canals  to  and  in 

The  Qukn     which  The  Shropshire  Union  Raihoays  and  Canal  Com- 

OyeneezB  of   P^^V  ^^^  ^^^  entitled  or  interested,  and  their  railway 

Lapuet.      fj^j^  Stafford  to  Wellington,  and  a  share  in  the  continiia- 

tion  thereof  to  Shrewsbury^  should  be  and  they  were 

thereby  declared  to  constitute  the  undertaking  of  The 

Shropshire  Union  Company  for  aU  the  purposes  of  the 

recited  Acts  and  for  aU  purposes  whatsoever* 

By  an  indenture  made  the  35th  March,  1S57,  between 
The  Shropshire  Union  Railways  and  Canal  Company  and 
2n&e  London  and  North  Western  Railway  Company^  the 
undertaking  as  defined  by  the  last  mentioned  Act  of 
1854  was  leased  to  3%tf  London  and  North  Western 
Railway  Company  in  perpetuity  on  the  terms  autho- 
rised by  the  Lease  Act  of  1847^  viz.»  firsts  payment  of 
interest  of  the  canal  debt  of  814^207/.  at  the  rate  the  same 
should  actually  carry  for  the  time  being ;  second,  a  sum 
equal  to  half  the  London  and  North  Western  dividend 
for  the  time  being  on  l,552,564iL  10s.  bd.,  being  the 
amount  of  the  Railway  and  Canal  share  capitaL 

Under  the  provisions  of  this  lease,  the  canal  of  which 
the  subject  of  this  appeal  is  part  is  worked  and  managed 
by  the  Joint  Committee  in  the  name  of  The  Shropshire 
Union  Railways  and  Canal  Company,  and  is  worked  by 
JTie  London  and  North  Western  Railway  Company,  and 
The  London  and  North  Western  Railway  Company  make 
up  to  the  shareholders  of  The  Shropshire  Union  Raiboayi 
and  Canal  Company  the  deficiency  in  the  earnings  of 
their  undertaking  in  accordance  with  the  guarantie  in 
the  lease.  These  payments  make  up  the  rents  or  sums 
of  money  in  the  nature  of  rent  mentioned  in  the  lease. 
The  justices  found  that  the  actual  net  profit  on  the 
working  of  the  canal  in  the  parish  amounted  to  36/.  per 
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mile,  and  they  fixed  that  sum  as  the  basis  of  the  rateable        1868. 
value  of  the  occupation  of  the  land  in  the  parish.  TheQrBsir 

T. 

OTerseers  of 

Staveley  Hill  {Mclntyre  with  him),  for  the  appellants.—  Laflbt. 
The  amount  of  profit  earned  by  the  appellants*  canal 
in  the  parish  of  Lapley  is  the  sole  basis  upon  which, 
after  making  the  usual  deductions,  the  rateable  value 
of  the  undertaking  in  that  parish  is  to  be  calculated. 
The  sum  paid  under  the  guarantie  by  The  London  and 
North  Western  Railway  Company  to  make  up  any 
deficiency  of  earnings  is  not  a  profit  earned  in  the  parish 
of  Lapley y  and  therefore  is  neither  rateable  itself  nor 
to  be  taken  into  account  in  estimating  the  rateable 
value  of  the  undertaking. 

Gray  {Beresford  with  him),  for  the  respondents. — ^The 
sum  which  the  appellants  receive  from  7%6  London  and 
North  Western  Railway  Company  is  rent,  and  therefore 
to  be  taken  into  account  in  arriving  at  the  net  annual 
value  to  the  appellants  of  the  canal  in  the  parish  of  the 
respondents.  In  The  Newmarket  Railway  Company  v. 
The  Overseers  of  St.  Andrew  the  Less,  Cambridge  {a), 
Coleridge  and  Erie  JJ.,  di£fering  from  Lord  Campbell, 
held  that  a  payment  to  one  railway  Company  by 
another,  under  agreement,  of  such  a  sum  as  might  be 
necessary  to  make  up  a  certain  dividend  on  the  cost  of 
the  line  in  consideration  of  the  making  of  a  part  of  it 
and  of  working  it  for  the  benefit  of  the  latter  Company, 
was  not  rent  nor  money  in  the  nature  of  rent  paid  for 
the  use  of  the  railway,  and  therefore  was  not  to  be 
taken  into  account  in  assessing  the  rateable  value  of  the 

VOL.  IX.  2   Q  B.    ft   S. 
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1808.  railwaj.  But  in  Reg,  y.  Fletton  (a)  The  Etuiem  Counties 
The  QuBKir  Railway  Company,  being  the  sole  proprietors  and  occu- 
Oveneers  of  P^®'^  ^^  ^  railway  station  on  their  line,  entered  into  an 
Laplbt,  agreement  with  The  London  and  North  Western  Railway 
Company t  by  which  the  latter  were  for  a  certain  annual 
payment  to  have  for  999  years  the  joint  use  of  the 
station  for  their  trattic.  The  Eastern  Counties  Railway 
Company  continuing  to  be  occupiers  of  the  station 
subject  to  such  use;  the  annual  value  of  the  station 
owing  to  a  diversion  of  trafSc  having  become  worth 
much  less  to  The- London  and  North  Western  Railway 
Company,  it  was  nevertheless  held  that  The  Eastern 
Counties  Railway  Company  were  properly  rated  on  the 
full  amount  paid  by  The  London  and  North  Western 
Railway  Company.  If  7%0  London  and  North  Western 
Railway  Company  had  been  joint  occupiers  of  the 
station  the  question  would  have  been  different ;  Ry.  v. 
Lord  Sherard  (&).  [Lush  J.  referred  to  Allison  v.  The 
Overseers  of  Monkwearmouth  Shore  (c).  Blackburn  J. 
If  the  appellants  are  occupiers  of  the  canal  at  all  it 
must  be  as  tenants  at  will  to  The  London  and  North 
Western  Railway  Company.'] 

Staveley  Hill  was  not  called  upon  to  reply. 

Blackburn  J.  The  Sessions  were  right.  The  appel- 
lants are  owners  of  the  undertaking  and  not  liable  to  be 
rated  as  such.  In  pursuance  of  The  Shropshire  Union 
Railways  and  Canal  Lease  Act,  1847,  they  executed  a 

(a)  3E.<fE,  450.  (b)  33  L,  J.  M,  C.  6. 

(c)  4  £*.  #  J9.  13.   See  The  Overseers  of  Sunderland  y.  The  Guarduau 
of  Sunderland  Union,  18  C.  B,  N.  8,  631. 
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leaae  of  the  undertaking  to  TTie  London  and  North        1868. 
Wutan  Railway   Company^  under  the  provisions   of    The  Quexn 
which  the  canal  is  worked  by  that   Company^  who    oveTBeersof 
make  up  to  the  shareholders  of   the  appellants   the       Laplbt. 
deficiency  in   the   earnings   of  their    undertaking  in 
accordance  with  the  guarantie  in  the  lease.     Mr.  Gray 
argues  that  the  appellants^  being  in  occupation  of  the 
canaly  are   rateable  not   only   for  the  profits  of  the 
undertaking  but  also  for  the  sums  received  in  the 
nature  of  rent  under  their  bargain  with   The  London 
and   North     Western    Railway    Company;    that    their 
interests  are  necessarily  blended,  and  that  the  payment 
under  the  lease  is   annexed  to   the  occupation  as   a 
payment  of  rent  by  a  subtenant  to  a  mesne  tenant. 
But  I  cannot  perceive  that.     In  Reg.  v.  Fletton  (a)  The 
London  and  North  Western  Railway  Company  were  not 
joint  occupiers  of  the  station,  they  had  merely  an  ease- 
ment in  it,  and  I  hesitated  long  before  I  agreed  to  the 
judgment  because  I  doubted  whether  it  was  not  a  per- 
sonal contract,   only  accidentally  connected  with   the 
station  and  therefore  not  to  be  taken  into  account ;  but 
ultimately  I  agreed  on  the  ground  that   The  Eastern^ 
Counties  Railway  Company  as  occupiers  of  the  station 
derived  profit  not  only  from  their  own  use  of  it  but  also 
in  respect  of  the  sum  annually  paid  by  The  London  and 
North  Western  Railway  Company  for  the  use  of  it.   The 
present  case  is  different;  it  is  as  if  a  landlord  let  pre- 
nnses  to  a  tenant  and  the  tenant  agreed  with  his  land- 
lord that  he  should  manage  the  property  and  take  the 
profits  in  discharge  of  the  rent ;  in  that  case  the  landlord 
would  not  be  rateable  in  respect  of  what  he  received  as 

(fl)  ZK^E,  450. 

2  Q  2 
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1808.  landlord  and  not  as  occupier.  Agaiu^  suppose  a 
The  QuBKN  ground  landlord  became  tenant  under  his  lessee^  the 
Overaeen  of   rateable  valuc  would  not  be  increased  by  the  ground 

Laplet.  j^jjIj  received.  If  the  occupation  and  the  interest  were 
blended  together  the  question  would  be  different. 

Mellob  J.  The  effect  of  the  lease  is  that  this  pay- 
ment is  not  a  profit  derived  from  the  occupation  of  the 
canal. 

Lush  J.  The  question  depends  upon  the  true  position 
of  the  parties  ascertained  by  The  Shropshire  VmoR 
Railways  and  Canal  Lease  Act^  18479  and  the  acts  of 
the  parties.  Here  the  appellants  demised  the  under- 
taking to  The  London  and  North  Western  Baiboajf 
Company,  and  the  annual  sum  paid  by  that  Company 
is  by  way  of  rent ;  it  is  like  the  case  put  by  my  brother 
Blackburn  of  premises  let  by  A.  to  B.,  which  B.  lets 
back  to  ^.  at  a  reduced  rent ;  in  which  case^  though  A. 
is  in  occupation  of  his  own  property,  he  is  not  rateable 
in  respect  of  the  rent  paid  by  B.,  because  it  is  not  the 
true  measure  of  the  rateable  value. 

Order  of  Sessions  confirmed. 
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[1869.  J 

IN  THE  EXCHEQUER  CHAMBEH. 

Fleet,  administratrix  of  Mabt  Ann  Ross,  against  Fridaif, 

PeBBINS.  1868. 

\Wedne9dayf 

In  an  action  hj  the  adminiBtnitrix  of  a  wife  it  appeared  that  the  yl^  i      ' 

defendant  had  written  letters  to  the  wife  promising  to  hold  at  her  ^^^^'J 

disposal  a  sum  of  money  which  he  had  received  from  a  third  person. 

The  husband  did  not  interfere  either  to  allow  her  to  have  the  contronl  Bar<m  and 

of  the  money  or  to  prevent  her  irom  dealing  with  it.    He  surrired  her,  feme, 

and  then  died.    To  prove  the  amount  the  plaintiff  offered  in  evidence  Chose  in  action 

an  examined  copy  of  the  defendant's  answers  to  interrogatories  in  a  ofyt\fe, 

previous  action  in  which  the  plaintiff  had  sned  the  representatiye  of  Action  by 

the  husband,  but  which  was  discontinued.    Held,  renreaenUUive 

By  the  Court  of  Queen's  Bench,  of  wife. 

1.  That  the  answers  were  admissible  without  proof  of  the  inter-  Evidence. 

rogatories.  Anewert  to 

2.  That  an  examined  copy  of  the  answers  was  admissible  without  interroga- 

proof  of  the  defendant's  handwriting  to  the  original  answers.       tories. 
By  the  Court  of  Queen's   Bench,   and  affirmed  in   the  Exchequer 
Chamber  by  Willea  and  Smith  JJ.  and  ChanneU  and  CUaeby  BB.,  and 
Memble  per  Keating  J.,  Kelly  C.  B.  dissentiente, 

3.  That  the  gift  of  money  was  a  chose  in  action  confenred  on  the 

wife  with  which  the  husband  did  not  during  coverture  interfere, 
and  therefore  the  action  was  properly  brought  by  the  repre- 
sentative of  the  wife. 

T^ECLABATION  by  the  plaintiff,  as  administratrix 
of  the  personal  estate  and  effects  of  Mary  Ann 
Ross^  deceased^  for  money  received  by  the  defendant  for 
the  use  of  Mary  Ann  Ross,  and  on  accounts  stated 
between  them. 

Plea.  Never  indebted. 

Issue  thereon. 

On  the  trial,  before  Lush  J.,  at  the  Sittings  in  Mid-- 
dlesex  after  Trinity  Term,  1867,  it  appeared  that  the 
plaintiff,  as  administratrix  of  her  son,  Thomas  Ross,  had 
commenced  an  action  against  the  defendant  for  money 
had  and  received  to  the  use  of  her  son  during  his  life- 
time. In  answer  to  interrogatories  administered  in  that 
action  the  defendant  stated  that  she  had  received  a  sum 
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[1869.]      of  119/.  25.  Id.  to  give  to  the  son's  wife^  but  had  neyer 
Fleet       ^^^^  ^^  for  his  use.    The  sou  having  surTived  the  wife, 

Perrihs.  ^^^  plaintiff  discontinued  that  action  and  commenced 
the  present  as  administrator  of  her  son's  wife.  Letters 
from  the  defendant  to  the  wife  were  produced^  which 
were  such  as»  if  addressed  to  a  feme  sole,  would 
beyond  all  doubt  have  shewn  that  the  defendant  pro- 
mised her  to  hold  some  money  which  she  acknowledged 
that  she  had  received  from  a  third  party  at  the  wife's 
disposal,  but  not  shewing  the  amount.  There  was  no 
evidence  that  the  husband  in  any  way  interfered  dther 
to  allow  his  wife  to  have  the  control  of  this  money  or 
to  prevent  her  from  dealing  with  it,  nor  indeed  that  he 
knew  of  its  existence. 

To  prove  the  amount  the  plaintiff  offered  in  evidence 
an  examined  copy  of  the  defendant's  answers  to  the 
interrogatories  in  the  former  action  of  Fleet,  adndnu' 
tratrix  of  Thomas  Ross,  v.  Perrins.  These  were  objected 
to  unless  the  interrogatories  to  which  they  were  answers 
were  also  proved,  and  unless  the  defendant's  hand- 
writing to  the  original  answers  was  also  proved.  The 
plaintiff  was  not  prepared  with  evidence  of  either,  and 
the  learned  Judge  received  the  evidence  subject  to  the 
objection. 

It  was  further  objected  that  the  cause  of  action  would 
not  have  survived  to  the  wife  if  she  had  survived  her 
husband,  and  that  therefore  the  action  was  misoon- 
oeived. 

The  learned  Judge  directed  a  nonsuit,  with  leave  to 
move  to  enter  a  verdict  for  the  plaintiff  for  119i  2s.  li, 
the  Court  to  have  the  same  power  to  amend  as  a  Judge 
at  Nisi  prius. 

In  Michaelmas  Term,  1867, 
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Huddleston  obtained  a  role  nisi  accordingly.  [1869.] 

The  rule  was  argued  in  Etuter  Term,  May  6,  1868 :        Yvm 
before  Blackburn  and  Lush  JJ.  Pbbbihb. 

PrenHce  and  Gorst  shewed  cause. — First  The  answers 
to  the  interrogatories  administered  in  the  former  action 
were  not  evidence  without  putting  in  the  interrogatories^ 
on  the  same  principle  that  when  an  answer  to  a  bill  in 
Chancery  is  produced  in  evidence  the  party  against 
whom  it  is  produced  is  entitled  to  have  the  whole  bill 
read  ;  Pennell  v.  Meyer  (o),  per  Tindal  C.  J.  [Liish  J. 
How  do  these  answers  differ  from  an  answer  to  a  letter^ 
which  is  admissible  against  the  writer  of  it  without  the 
letter  to  which  it  is  an  answer?  What  good  would  the 
interrogatories  do  unless  the  answers  were  ambiguous? 
Blackburn  J.  In  1  Phitt.  and  Amos  Ev.  360  it  is  said, 
"Where  an  answer  or  depositions  in  Chancery  are 
offered  in  evidence,  as  to  the  admissions  of  a  party  upon 
oath,  or  for  the  purpose  of  contradicting  a  witness,  it 
appears  not  to  be  necessary  to  produce  any  of  the  other 
proceedings,  as  the  bill,  answer,  or  decree,  for  the  pur- 
pose of  elucidating  the  admission.^']  The  authorities 
cited  do  not  support  that  position;  and  in  the  10th  ed., 
by  PinUipps  and  Arnold^  p.  816,  Pennell  v.  Meyer  (a)  is 
cited  in  support  of  the  contrary.  {^Lush  J.  referred  to 
Richards  v.  Morgan  (6).] 

Secondly.  The  copy  of  the  answers  is  not  admissible 
without  proof  of  the  defendant's  signature  to  the  original 
answers.  In  Barnes  v.  Parker  (c)  Martin  B.  refused  to 
admit  an  office  copy  of  an  affidavit  purporting  to  be  that 
of  the  defendant  without  proof  of  the  defendant's  signature 
to  the  original.    [^Blackburn  J.   Proof  of  the  defendant's 

(a)  2  M.  ij-  Roh.  98.  (h)  4  B.  ^  S,  641. 

(/•)  15  L.  T.  K  S.  218. 
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[1869.]      handwriting  was  not  necessary  if  the  affidavit  was  proved 
Flbbt        to  be  his.] 

PxRiiiHs.  Thirdly.   It  appears  from  the  answers  to  the  second 

and  third  interrogatories  that  this  was  money  received 
by  the  defendant  for  the  wife  during  marriage,  which 
became  at  once  the  property  of  the  husband,  and,  he 
having  survived  her,  he  only,  or  his  representatives  after 
his  death,  can  sue  for  it,  whether  the  money  was  a  gift 
to  the  wife  or  payment  of  a  debt  due  to  her  before 
marriage.  In  1  WiUiamt  Executors,  p.  816-7,  6th  ed., 
it  is  said,  ''Where  on  a  bond  to  the  wife,  dum  sola, 
the  husband  gives  a  letter  to  another  to  receive  the 
money,  who  receives  it,  and  then  the  wife  dies,  the 
husband  shall  bring  an  action  to  recover  it  from  the 
receiver,  individually,  and  not  as  his  wife's  administrator. 
So  where  a  legacy  was  left  to  a  feme  sole,  who  afterwards 
married,  and  then  the  husband  and  wife  gave  a  letter  of 
attorney  to  another  to  receive  the  money,  who  reodved 
it,  and  afterwards  the  wife  died,  and  then  the  husband 
died ;  it  was  held  that  the  action  was  well  brought 
by  the  husband's  administrator:  because  the  recript 
changed  the  property  to  the  husband  alone."  For 
these  positions  is  cited  Huntley  v.  Griffith  (a),  where 
Gaxody  J.,  GouldA.  160,  said,  ''When  the  money  is 
received  to  the  use  of  the  husband  and  the  wife, 
now  by  that  the  husband  hath  an  interest''  The 
money  being  always  virtually  in  the  possession  of  the 
husband  there  was  no  occasion  for  a  reduction  into 
possession.  In  Bird  v.  Peagrum{b)  a  married  woman 
had  deposited  with  the  defendant  rents  to  which  she 
was  entitled  for  her  separate  use,  and  it  was  held  that 
upon  her  death  her  husband  was  entitled  to  bring  an 

(a)  Moor,  452;  8.  C.  Gouidsb.  159,  pL  91. 

(b)  13  a  B,  639. 


Fleet 

T. 

Pekbies. 
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action    in    his  own   right  to   recover  the  money  so      [i860.] 

deposited.    \^Lush  J.    The  present  case  would  be  within 

that  if  the  wife  had  sent  back  the  money  to  the  defendant 

to  keep  for  her.  Blackburn  J.  PhinisUrhY.Huckwett{a), 

in  which  it  was  held  that  husband  and  wife  may  sue 

on  a  promissory  note  made  to  the  wife  during  coverture, 

shews  that  a  contract  may  be  made  with  a  married 

woman.]     In  Gaiers  v.  Madeley  (&)  Parhe  B.  said,  pp. 

426-7,  '*  When  a  chose  in  action,  such  as  a  bond  or  note, 

is  given  to  a  feme  covert,  the  husband  may  elect  to  let 

his  wife  have  the  benefit  of  it,  or  if  he  thinks  proper  he 

may  take  it  himself;   and  if  in  this  case  the  husband 

had  in  his  lifetime  brought  an  action  upon  this  note  in 

his  own  name,  that  would  have  amounted  to  an  election 

to  take  it  himself,  and  to  an  expression  of  dissent  on  his 

part  to  his  wife's  having  any  interest  in  it.  On  the  other 

hand,  he  may,  if  he  pleases,  leave  it  as  it  is,  and  in  that 

case  the  remedy  on  it  survives  to  the  wife,  or  he  may, 

according  to  the  decision  in  Philliskirk  v.  PluckweU  (a), 

adopt  another  course,  and  join  her  name  with  his  own ; 

and  in  that  case,  if  he  should  die  after  judgment,  the 

wife  would  be  entitled  to  the  benefit  of  the  note,  as  the 

judgment  would  survive  to  her.''     [They  also  cited 

Bidgood  v.    fVay  (c),  King  v.  Basingham  (d),  Molony 

V.  Kennedy  (e),  Tugman  v.   Hopkins  {/),  Messenger  v. 

Clarke  {g),  Bac.   Abr.    Baron   and  Feme  (D).]     The 

defendant  was  the  mere  agent  of  the  wife  and  could  not 

do  anything  for  the  wife  which  the  wife  could  not  do 

herself.    As  soon  as  the  money  got  into  the  hands  of 

(a)  2M.4-S,  393.  (h)  6  M.  ^  W.  423. 

(c)  2  W,  BL  1236.  (d)  8  Mod.  199.  341. 

(0  10  i^im.  254. 

(/)  4  if.  #  G.  389 ;  6  Scott  A.  R,  464. 

{3)  5  Exch.  388. 
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[1869.]  the  defendant  as  agent  of  the  wife  it  became  the  hus- 
Flbbt       band's.     In  the  cases  of  a  promissory  note  or  bond  the 

PimaiHt.  husband  has  an  election  not  to  reduce  them  into  posses- 
sion ;  but  this  being  money^  and  not  a  specific  chattel, 
the  action  to  recover  it  must  be  by  husband  and  wife, 
and  on  her  death  it  belongs  to  the  husband. 

Mar$haU  Griffith^  in  support  of  the  rule. — [Black- 
bum  J.  We  dispense  with  any  argument  on  the  points 
of  evidence.] 

Thirdly.      The    action    is    rightly   brought      The 
money  sought  to  be  recovered  was  a  chose  in  action  of 
the  wife  and  never  came  into  her  possession.     [Black- 
bum  J.    Not  into  her  physical  possession.    Lush  J.  But 
she  had  power  to  dispose  of   it.]     The  donor  might 
countermand  his  authority  until  it  was  executed  or  some 
binding  engagement  was  entered  into  between  the  agent 
and  the  person  who  was  the  object  of  the  remittance  which 
gave  the  latter  a  right  of  action  against  the  former ; 
WilUams  v.  Everett  [a\   Brind  v.   Hampshire  (ft),  per 
Parley  B.    Marriage  is  only  a  qualified  gift  of  choses  in 
action  to  the  husband  on  condition  that  he  reduces  them 
into  possession.  In  1  WilUams  Exors,  p.  793,  6th  ed.,  it  is 
laid  down   as  a  general  rule  of  law  "that  choses   in 
action,  which  are  given  to  the  wife,  either  before  or  after 
marriage,  survive  to  her  after  the  death  of  her  husband, 
provided  he  has  not  reduced  them  into  possession :  but 
with  this  distinction,  that  as  to  those  which  come  during 
the  coverture,  the  husband  may,  for  them,  bring  an 
action  in  his  own  name;  may  disagree  to  the  interest  of 
the  wife ;  and  that  recovering  in  his  own  name  is  equal 
to  reducing  them  into  possession.''     [Lush  J.    Here  the 

(a)  14  East  582.  597.  {h)  1  .V.#  W,  ^05.  372-3, 
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husband  did  not  disagree  to  the  interest  of  the  wife.]      [1869.] 
In  the  cases  cited  on  the  other  side  the  husband  inter-  ~  ylekb 
vened  by  taking  some  step  to  assert  his  right.     In     pg^'im 
1  WtWami  Exors.  p.  797, 6th  ed.,  Gatert  y.  Madeley  {a\ 
where  all  the  cases  were  reyiewed,  is  cited  as  "  decisive 
in  favour  of  the  wife's  right  by  survivorship/'  and  it  is 
added^  p.  798,   ''The  authority  of  Gatera  v.  Madeley^ 
and  the  wife's  right  of  survivorship  accordingly,  have 
been   fully  established    by  the    subsequent    cases    of 
SherringUm  v.  Yates  (6),  in  the  Exchequer  Chamber,  and 
Hart  V.  Stephem  (c)  and  SearpeUim  v.  Atcheson  {d),  in 
the  Queen's  Bench."  [He  also  cited  Betts  v.  Ktmpian  {e)y 
per  Lord    TenUrden.]     [Blackburn  J.     Is  there  any 
diatmction  between  a  written  instrument,  as  a  bond  or 
note,  and  a  parol  contract?]    A  bill  of  exchange  given 
to  the  wife  is  a  chose  in  action  on  the  ground  that  it  is 
a  contract  with  her.    And  here  was  a  written  acknow- 
ledgment of  the  receipt  of  the  money.     In  1  Williams 
Esors.  p.  799, 6th  ed.,  arrears  of  rent  accrued  in  the  life- 
time of  the  husband  are  mentioned  as  an  instance  of  a 
chose  in  action.    There  was  no  reduction  of  this  chose 
in  action  into  possession  by  the  husband :  no  act  what- 
ever was  done  by  him ;  and  a  mere  intention  is  insuffi- 
cient; 1  WiUiams  Exors.  p.  802,  6th  ed. 

Cur*  adv.  mJt. 

Blackburn  J.  now  delivered  the  judgment  of  the  May  22, 1868. 
Conrt 

[After  stating  the  facts  and  the  ruling  of  the  Judge 
at  the  trial,  as  ante  pp.  575-6.]    On  the  argument  we  were 

(a)  6  Af.  #  r.  423.  (6)  12  M.  #  W.  855. 

(c)  6  Q,  B.  937.  (d)  7  Q.  B.  864. 

(e)  2  B.  i'  Ad.  273.  276. 
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[1 869.]       clearly  of  opinion  that  the  evidence  was  properly  received. 
Flkst        According  to  the  decision  in  Richards  y.  Morgan  (a)  a 

PssBiHs.      pRi^ty  using  in  a  suit  the  deposition  of  a  third  person 
makes  that  deposition  eyidence  against  himself  for  all  the 
vorldy  as  the  using  of  it  is  an  admission  by  conduct 
that  its  contents  are  true.    A  multo  fortiori  the  deposi- 
tion, purporting  to  be  by  the  defendant  herself  and  used 
in  another  action  against  the  present  plaintiff^  is  admis- 
sible without  further  proof  than  that  it  was  used  by  the 
defendant  in  that  action.     And  we  think  that,  though 
the  defendant  was  undoubtedly  entitled  to  put  in  the 
interrogatories  and  require  them  to  be  read  as  explana- 
tory of  the  admission ;  jast  as  if  part  of  a  conversation 
had  been  given  in  evidence^  the  defendant  might  on 
cross  examination  or  by  independent  evidence  prove  the 
rest  of  the  conversation,  or,  if  a  letter  purporting  to  be 
part  of  a  correspondence  were  given  in  evidence,  might 
give  in  evidence  the  other  letters  to  explain  it ;  yet  the 
not  producing  the  interrogatories  did  not  render  the 
answers  inadmissible  in  evidence^  but  was  only  matter  of 
remark  of  more  or  less  force  that  the  evidence  not  pro- 
duced might  have  altered  the  nature  of  the  apparent 
admission.     In  a    case    like  the   present,  where  the 
answers    were   quite   intelligible    by  themselves,  that 
remark  would  have  no  effect  whatever. 

We  took  time  to  consider  the  effect  of  the  cases  as  to 
whether  on  this  evidence  the  action  could  properly  be 
brought  by  the  wife's  representative  or  should  have  been 
brought  by  the  husband's  representative. 

There  is  no  doubt  that  all  personal  property  of  a 
corporeal  nature,  such  as  goods  or  cash  belonging  to 
the  wife  before  marriage,  vests  in  the  husband  by  the 

(a)  4  -».  #  &  641. 
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marriage,  and  that  all  sach  property  given  to  or  acquired      [1869.] 
by  the  wife  after  marriage  also  vesta  in  the  husband.        Fim 
But  choses  in  action  belonging  to  the  wife  before  mar-      piaRix& 
riage  do  not  vest  in  the  husband  unless  he  does  some 
act  to  reduce  them  into  possession  during  the  coverture, 
and  even  during  coverture  the  husband  may  permit  the 
wife  to  make  a  contract,  in  an  action  on  which  he  tnay 
join  with  her  during  her  life,  though  he  may  disaffirm 
her  interest  and  sue  on  the  contract  as  made  with  him- 
self alone.    If  he  does  permit  the  wife  to  make  such  a 
contract  and  does  not  reduce  it  into  possession  during 
the  coverture  it  survives  to  the  wife.    The  earlier  cases 
illustrating  this  rule  are  cases  of  written  contracts,  such 
as  bonds  or  promissory  notes  given  to  the  wife  or  the 
husband  and  wife  during  coverture.  As  to  those  the  rule 
of  law  is  stated  in  1  fVUUams  Exora.  p.  798,  6th  ed., 
to  be  fully  settled  ^*  that  if  there  be  a  bill  or  note  made 
to  a  married  woman  during  coverture,  the  husband  may 
sue  alone  upon  it,  or  permit  his  wife  to  take  an  interest 
in  it ;  in  which  latter  case  it  appears  to  stand  on  the 
same  footing  as  if  it  had  been  made  to  her  before 
coverture.^'    Except  from  the  difficulty  of  shewing  that 
the  contract  was  in  &ct  made  with  the  wife,  we  see  no 
reason  why  the  rule  of  law  should  be  different  in  this 
respect  in  cases  of  a  contract  in  writing  and  any  other, 
and  we  think  that  the  decision  in  Dakon  v.  The  Mid- 
land Counties  Railway  Company  (a)  fully  bears  out  what 
is  said  by  Sir  E.  V.  fFHUams  in  the  last  edition  of  his 
valuable  work,  voL  1,  p.  794,  that  **  It  may  be  stated, 
generally,   that  a   married  woman,  though  incapable 
ci  making  a  contract,  is  capable  of  haring  a  chose 
m  action  conferred  on  her,  which  will  survive  to  her 
on  the  death  of   her  husband,  unless  he  shall  have 

(a)  13  a  B.  474. 
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[1869.]     interfered  by  doing  some  act  to  reduce  it  into  posses- 

Flbst  woo-" 
Pebkixb.  ^®  ^^^  much  and  properly  pressed  on  the  argument 
with  the  case  of  Bird  y.  Peagrum  {a\  decided  by  the 
same  Judges  and  within  a  fortnight  after  their  decision 
in  DaUon  v.  The  Midland  Counties  Railway  Company  (b), 
which  therefore  must  certainly  have  been  supposed  by 
them  to  be  consistent  with  their  former  decision,  though 
some  of  the  expressions  reported  to  have  been  used  by 
Jervis  C.  J.  in  the  later  case  are  not  very  consistent 
with  the  language  used  in  the  considered  judgment 
delivered  in  the  former. 

We  think  however  that  in  the  present  case  the  fscts 
shew  that  there  was  a  chose  in  action  conferred  on  the 
wife,  with  which  the  husband  did  not  during  coverture 
interfere.  The  money  did  not,  according  to  the  rule  in 
Williams  v.  Everett  {c),  become  the  money  of  the  person 
on  whose  behalf  it  was  remitted  until  the  depositee  had 
by  some  act  attorned  to  that  person,  up  to  which  time 
it  remained  the  money  of  the  party  remitting  it  The 
money  here  was  remitted  for  the  use  of  the  wife  and  of 
her  alone.  And  the  letters  of  the  defendant  attorning 
to  the  remittee  were  addressed  to  the  wife  alone  and  were 
promises  to  her  to  hold  the  money  at  her  disposal,  and 
there  never  was  anything  done  to  vest  either  in  the 
husband  or  the  wife  any  property  in  any  coin  as  a  per- 
sonal chattel,  so  that  it  remained  a  mere  chose  in  action 
in  the  wife,  with  which  the  husband  did  not  interfere. 

We  think  therefore  that  the  rule  to  enter  the  verdict 
for  the  plaintiff  must  be  made  absolute. 

Rule  absolute. 

(a)  13  a  B.  639.  (6)  IS  C.  B,  474. 

(c)  14  Eiut  582. 
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[1869.] 
The  defendant  appealed  from  this  decision^  and  the        fubet 
case  was  argued  in  Easter  Vacation,  1869,  May  11,  12,      pebbihs. 
and  judgment  given  on  the  latter  day. 

Prentice  {Gorst  with  him),  for  the  defendant. — The 
general  rule  is  that  on  promises  made  to  the  wife 
during  coverture  the  husband  may  sue  alone  in  his 
own  name  or  jointly  in  the  name  of  himself  and  his 
wife,  except  in  the  case  of  a  bond  or  promissory 
note  given  to  the  wife,  because  no  person  can  sue  on 
those  instruments  unless  his  name  appear]^  as  obligee 
or  payee.  \^Channell  B.  There  is  an  exception  also 
in  the  case  of  choses  in  action  belonging  to  the  wife ; 
if  the  husband  does  not  reduce  them  into  possession 
during  coverture  they  survive  to  the  wife.]  Dividends 
on  railway  shares  purchased  by  the  wife  with  money 
earned  in  service  before  and  after  marriage  are  also  an 
exception;  JJaltan  v.  The  Midland  Counties  Railway 
Company  (a);  and  the  decision  there  was  that,  the  non 
joinder  of  the  husband  not  having'  been  pleaded  in 
abatement,  the  wife  might  maintain  the  action.  Bird 
V.  Peayrum(b),  in  which  the  old  authorities  are  referred 
to,  shews  that  the  husband  is  in  the  present  case  entitled 
to  bring  an  action  in  his  own  right.  [  ffiUes  J.  That  was 
the  case  of  a  wife  taking  her  husband's  money  and  placing 
it  in  the  bank  in  her  own  name.  Kelly  C.  B.  Is  there  any 
instance  of  an  action  in  the  joint  names  of  husband  and 
wife  where  the  cause  of  action  arose  during  the  cover- 
ture?] No.  In  Bidgood  v.  Way  (c)  it  was  held  that  the 
count  for  money  had  and  received  to  the  use  of  husband 

(a)  13  C.  B,  474.  (6)  13  C,  B.  039. 

(c)  2  W.  BL  1236. 1240. 
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[1869.]  aud  wife  could  not  be  supported  by  intendment,  and 
Flebt        Abbot  V.  Blqfield  (a)  is  to  the  name  effect.    In  King  t. 

PuBuit.  Basingluan  (&)  an  action  was  brought  by  husband  and 
wife  for  money  lent  by  them;  after  verdict  for  the 
plaintiffs  it  was  moved  in  arrest  of  judgment  that  the 
wife  ought  not  to  have  been  joined  with  her  husband. 
Judgment  having  been  affirmed,  a  writ  of  error  was 
brought  in  this  Court ;  and  Pratt  C.  J.  said,  p.  200,  '^  If 
the  money  was  lent  during  coverture,  the  declaration  is 
false,  because  then  the  wife  could  have  no  monev."  The 
case  was  adjourned,  and  ultimately,  p.  842,  **  The  Coort 
inclined  against  the  plaintiff,  for  it  being  laid  ad  dam- 
num ipsorum  made  the  declaration  iU ;  and  so  it  was 
adjudged  in  Cro.  Jac.  479,"  Marshal  v.  Doyk.  Cro. 
Jac.  478  seems  the  case  meant  In  Johnson  v.  Lucas  (c) 
a  declaration  by  husband  and  wife  on  an  account  stated 
was  held  bad  for  want  of  averring  that  the  account  was 
stated  concerning  money  due  to  the  wife  in  her  right, 
or  otherwise  shewing  her  interest  in  the  money*  [He 
also  cited  Came  v.  Brice  (<f),  Thiyman  v.  Hopkins  (e), 
Molony  v.  Kennedy  (/).]  Willss  J.  Suppose  a  feme 
sole  employs  an  auctioneer  to  sell  goods  and  the  proceeds 
of  the  sale  are  not  due  until  after  she  has  married.]  In 
that  case  the  facts  must  be  specially  stated  in  the 
declaration.  [^Cleasby  B.  Husband  and  wife  may  join 
in  trover  for  the  conversion  of  the  wife's  property 
during  coverture  if  it  be  alleged  in  the  declaration  to 
her  damage.] 

He  gave  up  the  other  points. 

(a)  Ctq.  Jac,  644.  (&)  8  Mod,  199.  341. 

(0)  IE,^B.  659.  ((0  7  AT.  #  W.  183. 

(«)  4  3f.  #  <?.  389.  (/)  10  aim,  254. 
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Brown  {Marshall  Griffith  with  him),  for  the  plaintiflF.—       [1869.] 
The  plaintiff  is  administratrix  of  the  hushand  and  also        Fleet 
of  the  wife,  but  the  law  does  not  allow  a  plaintiff  to  sue      pKBKiHa. 
in  both  characters.     [Smith  J.  It  is  a  great  reproach  to 
the  law  that  such  should  be  the  fact.]     According  to 
WiOiams  v.  Everett  (o)  neither  husband  nor  wife  could 
have  sued  for  thid  money  until  the  defendant  had  attorned 
to  the  wife ;  therefore  it  was  a  chose  in  action  of  the  wife  in 
the  defendant's  hands ;  and,  not  having  been  reduced  into 
possession  bv  the  husband,  it  must  be  recovered  bv  the 
wife's  representative;  Belts  v.  Kimpton(b),  per  Lord  Ten- 
terden.  That  case  was  acted  upon  in  The  Attorney  General 
V.  Partington^  in  the  Exchequer  Chamber  (c),  where  it 
was  held  that  a  married  woman  entitled  as  next  of  kin 
to  the  estate  of  au  intestate  having  died  without  assert- 
ing her  claim,  leaving  her  husband  surviving,  who  also 
died  without  asserting  his  claim,  it  was  necessary  for 
the  next  of  kin  of  the  husband  to  take  out  letters  of 
administration  to  both  husband  and  wife ;  and  Willes  J. 
in  delivering  the  judgment  of  the  Court  pointed  out, 
p.  205,  that  the  right  which  a  surviving  husband  has 
to  the  personal  chattels  of  his  deceased  wife  without 
administration  '*  does  not  directly  extend  to  the  claim 
of  a  wife  only  in  the  nature  of  a  debt.''     [Kelly  C.  B. 
That  case,  which  was  afterwards  in  the  House  of  Lords, 
contains  much  useful  learning.]     A  debt  is  the  simplest 
form  of  a  chose  in  action,  but  whatever  is  not  reduced 
into  possession  is  such,  and  the  rule  applicable  to  choses 
in  action  of  the  wife  is  not  confined  to  bonds  or  pro- 
missory notes,  Co.  lAtt,  351  b,    [He  also  cited  1  Williams 
Exors.  pp.  792-3,  6th  ed.,  4  Vin,  Abr.  118,  Baron  and 

(a)  14  Etut  5^  {b)  2  £  #  Ad.  273. 276. 

(c)  3H,fC.  193. 

VOL.    IX.  8   R  B.    &  S. 
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[1869.]  Feme  (D.  a),  citing  in  margin  Dembyn  v.  Brown  (a). 
Flbet        Also    JVilb  V.  Nurse,   in  error  (i).  Ex  parte  Norton. 

PsaRiNs.  ^^  Selby  (e),  Bendix  y.  fVaheman  (d),  Howard  t. 
Oakes  (e).]  Bidgood  v.  fVay  (/)  and  the  cases  there 
cited^  if  pressed  to  their  full  extent^  have  been  orer- 
ruled.  [Kelly  C.  B.  I  have  been  for  fifty  years  nnder 
the  impression  that  the  rule  of  law  is  as  laid  down  in 
Bidgood  t.  Way^  which  has  stood  unsbaken  for  nearly  a 
century.]  At  any  rate  the  difficulty  which  occurred  in 
that  case  as  to  the  doctrine  of  intendment  and  the  form 
of  pleading  does  not  occur  in  the  present.  In  nearly 
all  the  cases  relied  upon  by  the  other  side,  except  a  few 
decided  before  the  law  was  settled,  there  was  an  actnal 
possession  of  the  subject  matter  by  the  wife  during  cover- 
ture. [Kelly  C.  B.  Suppose  a  married  woman  has  a 
separate  account  in  her  own  name  at  a  bank  and  her 
father  pays  money  into  it,  the  husband  may  at  any 
moment  go  to  the  bank  and  assert  his  right  to  the 
money :  but  must  the  husband  join  his  wife  in  bringing 
an  action  against  the  banker  to  recover  it  ?  Cleatby  B. 
Before  that  question  is  answered,  must  it  not  be  known 
whether  the  money  was  paid  by  the  father  as  agent  for 
the  wife  ?  Channell  B.  Suppose  a  husband  and  wife 
have  separate  accounts  at  the  same  bank  and  the 
husband  dies,  would  it  be  necessary  for  the  wife  to  take 
out  administration  to  the  husband?]  If  the  wife  has 
a  separate  account  with  the  assent  of  the  husband  it 
would  be  her  account  as  agent  of  her  husband.  [Kdly 
C.  B.  Suppose  the  wife  opens  a  separate  acoonnt 
without  the  knowledge  of  her  husband  and  a  stranger 

(a)  Moor.  887.  (*)  I  A.  f  E.  65. 

(e)  SDeG.N.fG.  258.  (d)  123r.  #  W.  97. 

{«)  3  Exch.  136.  (/)  2  W,  Bl,  1236. 
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makes  a  payment  into  it?    Again^  suppose  a  piece  of      [1869.] 
plate  at  a  silversmith's  shop  is  given  to  the  wife,  could        ylevt 
husband  and  wife  bring  trover  for  it  ?     Smith  J.  There      pkkmhs. 
the  property  would  pass  at  once.] 

As  to  the  form  of  .pleading,  the  Court  has  power  to 
amend.  [Kelly  C.  B.  You  may  amend  in  any  way  you 
like.]  In  Dalton  v.  The  Midland  Counties  Railway 
Company  (a),  which  is  a  direct  authority  for  the  plaintiff, 
the  action  was  by  the  wife  stating  herself  to  be  the 
owner  of  the  stock.  If  a  count  were  introduced  stating 
the  facts,  which  shewed  that  the  wife  was  the  meritorious 
cause  of  action,  the  objection  would  still  arise  on  the 
record. 

Prentice^  in  reply,  objected  that  in  whatever  way  the 
declaration  was  framed  the  action  would  not  lie,  and 
cited  1  Chitt.  PL,  33  5th  ed.,  84  7th  ed.,  by  Greening  ; 
Com.  Dig.  Baron  and  Feme  (E.  3)  j  Holmes  v.  Wood  cited 
in  Weller  v.  Baker  (i).  Messenger  v.  Clarke  (c). 

Cleasbt  B.  As  there  is  a  difference  of  opinion  on 
the  Bench  I  proceed  to  state  mine  first. 

The  real  question  is,  whether  this  was  a  chose  in 
action  of  Mary  Ann  Ross  which  her  husband  did  not 
reduce  into  possession  either  during  coverture  or  since 
her  death.  I  am  of  opinion  that  it  was.  There  is  no 
doubt  about  the  rule  of  law  that  marriage  is  an  unqua- 
lified gift  of  all  the  wife's  personal  chattels,  whether 
vested  in  her  before  marriage  or  coming  into  existence 
afterwards  ;  Com,  Dig,  Baron  and  Feme  (E.  3)  ; 
but  as  regards  choses  in  action  the  rule  is  qualified  to 

(a)  13  C.  B.  474.  (h)  2  WiU.  414. 424. 

(r)  5  Exch,  388. 

2  R  2 
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[1869.]       this  extent,  that  unless  her  husband  reduces  them  into 
Flbet        possession  they  do  not  pass  to  him  ;  and  this  applies  not 

Perriks.      ^^7  ^  choses  in  action  existing  before  marriage^  hot 
to  those  also  which    come    into  existence  after  the 
marriage,  as  in  the  case  of  bonds  and  those  contracts  in 
vhich  the  wife  is  the  meritorious  cause  of  action.    In 
Co.  Litt  351  b,  no  distinction  is  made  between  them : 
*^  if  they  be  in  action,  as  debts  by  obligation,  contract, 
or  otherwise,  the  husband  shall  not  have  them  unless 
he  and  his  wife  recover  them.''  In  Braahford  v.  Bucking- 
ham (o),  in  the  Exchequer  Chamber,  it  was  held  that 
husband  and  wife  were  rightly  joined  as  plaintiffs  in  an 
action  of  assumpsit  on   a  promise  made  to  the  wife 
during  coverture  in  consideration  of   her  services  in 
effecting  a  cure.   But  in  Buckley  v.  Cottier  (b)  it  was  held 
that  unless  there  was  an  express  promise  to  the  wife  she 
should  not  be  joined  in  an  action  for  work  done  by  her 
during  coverture;  in  that  case  the  meritorious  cause  did 
not  move  from  the  wife,  because  the  husband  is  entitled 
to  the  services  of  his  wife,  and  they  are  one  person.   Sir 
J?.  V,  Williams  in  his  Law  of  Executors  and  Admitus- 
tratorsy  adopting  the  rule  laid  down  by  Lord  Hardwieke 
in  Garforth  v.  Bradley  (c)  as  to  choses  in  action  of  the 
wife,  says,  vol.  1,  pp.  792-3,  6th  ed.,  "  Property  falling 
under  the  description  of  choses  in  action  of  the  wife,  are 
debts  owing  to  her  on  bond  or  otherwise,  arrears  of  rent, 
legacies,  trust  funds,  residuary  personal  estate,  money  in 
the  funds,  and  other  property  recoverable  by  action  or 
suit.''     Another  instance  is  a  debt  payable  by  instal- 
ments, in  which  there  is  no  property  or  complete  right 
until  the  time  for  payment  has  arrived.     In  the  present 

(fl)  Cro,  Jac.  77.  (d)  1  SaUk.  114. 

(c)  2  Vez.  675, 676-7. 
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case  a  person  placed  in  the  hands  of  the  defendant  a  sum       [1869.] 
of  money  with  a  direction  to  appropriate  part  of  it  to  the        p^^j.^ 
benefit  of  the  wife :  the  defendant  did  not  receive  it  as  her      pjn^iss. 
agent,  therefore  the  defendant's  possession  of  it  was  not 
hers;  she  only  had  a  right  to  recover  it;  there  was  no  re- 
dudngof  it  into  possession  either  by  her  or  by  her  hasband, 
who  indeed  did  not  know  of  it.     This  being  a  chose  in 
action  to  be  reduced  into  possession  by  action^  I  have  come 
to  the  conclusion  that  the  proper  person  to  sue  is  the 
administratrix  of  the  wife.     And  I  am  satisfied  without 
going  through  the  authorities  that  none  of  them  are  at 
variance  with  this  conclusion.     I  will  refer  to  two  of 
them  only.     In  Bird  v.  Peagrum  {a),  leasehold  property 
having  been  settled  to  the  separate  use  of  the  wife^  she 
received  the  rents;  and  the  savings  which  came  into  her 
possession  were  not  a  chose  in  action.     In  Bidgood  v. 
Way  (6)  there  is  some  error  as  to  what  was  determined ; 
as  observed  by  Lord  ElUnhorough  in  Ord  v.  Fenwick  (c), 
cited  in  note  (y)  to  2  ^.  Bi.  1236,  2nd  edition,  it  did 
not  appear  "  ichose  lands  had  been  used  and  occupied, 
whether  the  husband's  or  the  wife's.^'     It  was  an  action 
for  use  and  occupation  and  for  money  had  and  received 
to  the  use  of   the  husband   and  wife,  on  which  was 
founded  an  assumpsit  to  both,  and  it  was  held  that  the 
latter  count  could  not  be  supported,  and  therefore  the 
action  fell  to  the  ground.    There  is  also,  as  pointed  out 
by  Dampier  J.  in  Phillishirk  v.  Pluchwell  (d),  cited  in 
note  (n),  p.  1239^  a  little  inaccuracy  in  the  language  of  the 
judgment     I  do  not  go  into  the  question  of  the  par- 
ticular form  of  pleading.     I  read  this  declaration  as  one 
for  money  received  by  the  defendant  for  the  purpose  of 

(a)  13  C.  B.  639.  (b)  2  W.  Bl.  1236. 

(c)  3  East  101. 100.  {d)  2M.^  8.  393. 39<>. 
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[1869.]      being  paid  over  to  the  wife  and  which  he  promised  to 
Flbbt        pay  ter. 


V. 
PlBEIKB. 


Smith  J.  The  facts  of  the  present  case  shew  that 
Mary  Ann  Boss  had  during  her  coverture  a  chose  in 
action  which  might  have  been,  but  which  was  not, 
reduced  into  possession  by  her  husband.  Therefore  the 
representative  of  the  wife  is  entitled  to  bring  this  action. 
There  is  a  broad  distinction  between  the  cases  in  which 
money  has  once  come  into  the  hands  of  the  wife,  and 
she  invests  it  in  clothes  or  other  articles  or  on  some 
security,  and  those  in  which  there  is  only  a  contract  with 
the  wife.  In  the  former  if  she  afterwards  disposes  of 
the  articles  she  disposes  of  things  not  her  own  bat  her 
husband's.  With  regard  to  the  latter,  so  long  as  the 
property  is  not  reduced  into  possession  the  right  sur- 
vives to  her  on  the  death  of  her  husband.  That  dis- 
tinction is  not  confined  to  bonds  and  promissory  notes, 
though  they  are  prominently  brought  into  notice  as 
instances,  because  those  instruments  might  be  in  the 
possession  of  the  wife  and  so  pass  as  chattels  to  the 
husband.  In  Gaters  v.  Madeley  (a)  Parke  B.  says, 
p.  426,  *^  A  promissory  note  is  not  a  personal  chattel  in 
possession,  but  a  chose  in  action  of  a  peculiar  nature ; 
but  which  has  indeed  been  made  by  statute  assignable 
and  transferable  according  to  the  custom  of  merchants, 
like  a  bill  of  exchange;  yet  still  it  is  a  chose  in  action, 
and  nothing  more  /'  and  the  reason  is  because  it  Ues 
in  action.  He  dissents  from  the  observation  of  Lord 
Ellenborough  in  M^Neilage  v.  Holloway  {b)  that  a  pro- 
missory note  might  be  treated  as  a  personal  chattel  in 
possession,  and  adds,  p.  427,  '*  The  decision  in  the  subse- 

(a)  6  AT.  #  FT.  423.  {h)  \  B.  ^  A,  218.  221. 
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qaent  case  of  Richards  v.  Richards  (a)  has  qualified  that      [1869.] 
position.    In  that  case  the  Court  of  Queen^s  Bench  said  ~ 


Perbiks. 


Fleet 

that  a  promissory  note  was,  in  the  ordinary  course  of      -p^J^ 
things,  a  chose  in  action^  and  that  there  was  nothing  to 
take  it  out  of  the  common  rule,  that  choses  in  action 
given  to  the  wife  survive  to  her  after  the  death  of  her 
hnsband,  unless  he  has  reduced  them  into  possession.'^ 
I  infer  from  this  that  the  common  rule  is  that  things 
lying  in  action,  that  is,  which  cannot  be  brought  into 
possession  without  an  action  if  the  party  holding  them 
resists  the  claim  to  them,  survive  to  the  wife  after  the 
death  of  her  husband  unless  he  has  reduced  them  into 
possession.     Here  the  money  was  placed  in  the  hands 
of  the  defendant  as  a  gift  to  the  wife.     She  did  not 
select  the  defendant  as  her  agent  to  receive  the  money, 
and  it  is  only  to  be  got  at  by  an  action,  and  therefore  is 
nothing  more  than  a  chose  in  action.     No  case  has  been 
dted  in  which  it  was  held  that  under  such  circumstances 
an  action  by  the  wife's  representative  will  not  lie.    Bird 
V.  Peagrum  (&)  illustrates  the  distinction  between  the 
case  of  property  actually  reduced  into  possession  by  the 
wife  and  a  mere  chose  in  action.     There  the  wife  had 
actually  received  the  rents  and  deposited  part  of  them 
with  the  defendant ;   therefore  the  money  was  reduced 
into  possession  during  the  coverture,  and  it  was  held 
that  on  the  wife's  death  her  husband  could  sue  for  it  in 
his  own  right.     It  is  not  necessary  to  go  through  the 
cases,  because  all  those  relied  on  by  Mr.  Prentice  in- 
volve  the  fact  that  the  money  had  come  into  the  posses- 
sion of  the  wife  or  had  been  reduced  into  possession  by 
her,  or  goods  had  been  given  to  or  had  been  purchased 
by  her,  and  so  the  property  in  them  passed  at  once  to 
the  husband. 

(a)  2B,^Ad,  447.  (*)  13  C.  B,  (539. 
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[1869.]  As  to  the  difficulty  in  the  way  of  recovering  by  reaaon 

Flbkt        of  ^^^  pleadings,  the  only  objection  is  that  there  is  a 

PxRuat.      variance  between  the  declaration  and  the  evidence ;  but 
in  a  certain  sense  the  evidence  shews  that  the  money 
was  received  to  the  use  of  the  wife,  and  this  is  the 
general  form  of  pleading.     The  objection  in  Bidgood  v. 
^^oy  (a)  arose  on  motion  in  arrest  of  judgment,  and  my 
brother  Ckasby  has  given  an  answer  to  the  argument 
based  on  that  case.     One  count  in  the  declaration  was 
for  money  had  and  received  to  the  use  of  the  husband 
and  wife,  which  could  not  be,  because  money  received 
to  their  joint  use  would  go  at  once  to  the  husband. 
At  any  rate  that  case  does  not  govern  the  present  in 
point  of  pleading.  It  would  perhaps  be  more  satisfactory 
if  there  had  been  a  special  count ;    but  Mr.  Prentiee 
fairly  stated  that  his  objection  was  that  on  the  facts  no 
action  in  any  form  by  the  representative  of  the  wife 
would  lie. 

Ejsatino  J.  I  have  not  had  the  advantage  of  hearing 
all  the  arguments ;  therefore  I  will  only  state  that,  so  fSar 
as  I  have  heard  them,  I  agree  that  the  judgment  of  the 
Queen's  Bench  should  be  affirmed  for  the  reasons  given 
by  my  learned  brothers. 

Channell  B.  I  have  had  some  doubt,  but  upon  the 
whole  I  think  the  judgment  should  be  affirmed. 

It  is  not  suggested  that  the  judgment  is  not  correct 
if  the  assumption  be  true  that  there  was  a  chose  in  action 
conferred  on  the  wife,  with  which  the  husband  did  not 
during  coverture  interfere  (i).  And  the  grounds  stated 
by  the  Court  below  for  their  judgment  embrace  two 

(a)  2  W.  BL  123G.  (b)  See  ante,  p.  584. 
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propositions :  firsts  that  there  was  a  chose  in  action  in      [1869.] 
the  wife ;  secondly^  that  the  husband  did  not  interfere       flkks 
with  it  daring  the  coverture.     As  to  the  second  there  is     p,rr,m8. 
no  dispute.    The  only  question  is^  whether  this  was  a 
diose  in  action.     I  do  not  purpose  to  go  through  the 
cases.     They  establish  that  if  a  married  woman  joins  in 
an  action  and  the  fact  of  her  coverture  appears  on  the 
record  the  judgment  will  be  arrested  unless  the  record 
states  her  interest.  But  where  the  wife  is  the  meritorious 
cause  of  action,  or  there  is  a  chose  in  action  of  the  wife 
not  reduced  into  possession,  the  action  by  husband 
and  wife  will  lie.     Here  money  was  deposited  with 
the  defendant  for  the  benefit  of  the  wife,  and  no  action 
could  be  maintained  against  her  until  she  assented  to 
hold  it  for  the  wife ;  fFilliams  v.  Everett  {a) ;  but  she  did 
assent,  and  therefore  is  liable  to  an  action  by  some  per- 
son.    I  think  the  husband  and  wife  might  have  sued 
jointly;    at  any  rate  the  husband  might.     In  1  WiU 
Hams  Exors.  p.  738,  6th  ed.,  it  is  said,  "  By  the  term 
chose  in  action,  as  used  in  this  treatise,  is  to  be  under- 
stood  a  right  to  be  asserted,  or  property  reducible 
into  possession,  either  by  action  at  law,  or  suit  in  equity.^' 
I  think  there  was  in  the  present  case  such  a  chose  in 
action,    and  which,  never  having   been  reduced  into 
possession  by  the  husband,  survived  to  the  wife  on  his 
death.     The  only  di£Sculty  which  I  have  felt  is  whether, 
though  some  action  might  have  been  brought  by  hus- 
band and  wife,  an  action  for  money  had  and  received  to 
the  use  of  the  wife  would  lie.     The  action  for  money 
had  and  received  is  however  in  the  nature  of  an  equitable 
remedy,  and  at  the  time  this  action  was  brought  the 

(a)  UEastbSQ, 
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[1869.]  money  had  not  been  paid  over  but  was  held  for  the  nse 
Fleet        of  the  wife.     Further,  the  action  by  the  administratrix 

Pebries.  ^^  ^^6  ^if^  apart  from  technicalities^  is  brought  for  the 
benefit  of  the  wife's  estate,  and  I  am  not  sure  that  the 
administratrix  might  not  sue  for  this  as  money  still  held 
to  the  use  of  the  wife.  But  I  base  my  judgment  on  the 
ground  that  this  was  a  chose  in  action  of  the  wife  not 
reduced  into  possession  by  the  husband  during  cover- 
ture. 

Kelly  C.  B.  I  rejoice  at  the  conclusion  to  which 
the  other  members  of  the  Court  have  come^  because  it 
is  in  accordance  with  justice,  but  I  cannot  conscien- 
tiously concur  in  it.  It  appears  to  me  opposed  to  the 
first  principles  of  the  English  law,  for  the  consequence  of 
this  judgment  is  that  not  only  a  right  of  action,  but  per- 
sonal property  also,  may  belong  to  a  wife  during  coverture. 
The  proposition  which  lies  at  the  root  of  all  the  cases 
is  that  a  feme  covert  cannot  in  law  be  the  owner  of 
chattels  or  any  other  personal  property;  but  if  this 
action  by  the  administratrix  of  the  wife,  whom  her 
husband  survived,  is  maintainable,  an  action  must  have 
been  maintainable  by  herself  if  she  had  survived  her 
husband,  and  that  would  be  because  the  husband  and 
wife  might  have  sued  jointly  for  this  money.  I  however 
hold  that  under  no  circumstances  which  can  exist 
or  be  hypothetically  put  is  an  action  for  money  had  and 
received  maintainable  by  husband  and  wife  unless  the  in- 
terest of  the  wife  is  specially  stated.  Bidgood  y.  Way  [a] 
was  an  action  for  use  and  occupation  and  for  money 
had   and    received ;    as   regards    the    messuage 

(a)  2  W,  Bl,  1236. 
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lands  the  declaration  was  held  bad  because  it  did  not      [1869.] 
appear  that  they  were  the  property  of  the  wife,  in  which        flmt 
case  she  would  be  the  meritorious  cause  of  action ;  and      p^bjiinb 
as  regards  the   money  had  and  received  it  was  held 
simpliciter  that  by  the  law  of  England  the  action  was 
not  maintainable.      Some  of   the  expressions  of   the 
Judges,  p.  1239,  may  be  open  to  criticism,  where  they 
say  that  no  promise,  either  express  or  implied,  gives  a 
right  of  action  to  a  married  woman,  for  they  afterwards 
allude  to  exceptions  to  that  proposition,  premising  how- 
ever that  *'  they  are  exceptions  which  prove  the  rule '"  and 
then  they  proceed,  p.  1240,  **  Besides,  these  are  general 
damages,  and  the  count  for  money  had  and  received  cannot 
be  supported  by  intendment.     In  Abbot  and  Blqfield{2A 
reported  by  Rolk)  an  express  promise  is  stated  to  the 
wife.    Neither  can  the  insertion  of  the  wife  be  surplus- 
age.    It  creates  an  interest  in  the  wife,  and  entitles  her 
to  the  damages  by  survivorship.     We  do  not  enter  into 
the  fiirrago  of  cases  that  may  be  found  under  the  title 
ot  joinder  in  action^  nor  into  the  distinction  there  made 
between  torts  and  contracts.     The  indinatipns  of  the 
Judges,  in  cases  of  apparent  hardship,  have  produced 
determinations  not  to  be  reconciled.'^    This  case  has  for 
nearly  a  century  been  held  to  be  sound  law  and  has  been 
80  considered  in  a  variety  of  text  books.     In  Chitty  on 
Pleading,  p.  33,  5th  ed  (a),  the  work  of  a  very  learned 
man,  it  is  laid  down,  *^  In  general,  the  wife  cannot  join  in 
any  action  upon  a  contract  made  during  marriage,  as  for 
her  work  and  labour,  goods  sold,  or  money  lent  by  her 
daring  that  time.''    And  it  is  remarkable  that,  although 
this  action  for  money  had  and  received  is  well  known  to 
the  law,  there  is  no  case  in  the  books  in  which  such  an 

(a)  Page  34,  7th  ed.,  by  Greening. 
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[1869.]       action  by  husband  and  wife  has  ever  been  held  to  be 
P^^^       maintainable.    The  same  may  be  said  of  the  action  for 
^*  money  lent  and  upon  an  account  stated.   The  exceptions 

referred  to  by  the  Judges  in  Bidgood  ▼.  IVay  [a)  is 
probably  an  inaccuracy  of  the  reporter.     But  there  is  an 
exception  to  the  rule  when  it  appears  on  the  record  that 
the  wife  is  the  meritorious  cause  of  action  or  the  action 
is  brought  upon  an  instrument  which  shews  that  the 
contract  was  made  for  her  benefit.     To  say  nothing  of 
Co.  LUt  351  6.9  Sir  E,    V.  fVilliams,  in  his  Law  of 
Executors  and  Administrators,  vol.  1,  pp.  792-3^  6th  ed., 
points  out  instances  of  debts  or  sums  of  money  owing 
on  specific  contracts,  to  which  may  be  added,  shares 
in  railway  stock  registered  in  the  name  of  the  wife ; 
all  these  are  choses  in  action  in  which  the  contract  does 
not  of   itself  establish  a  right  of  possession  in  the 
husband  and  wife,  but  only  creates  a  right  of  action  in 
which  the  wife  is  the  meritorious  cause,  and  the  thing 
itself  can  only  be  recovered  by  action.     These  excep- 
tional instances  appear  to  me  to  be  distinct  from  the 
present  case.     In  Johnson  v.  Lucas  (&)  it  was  held  that 
a  count  for  money  found  to  be  due  from  the  defendant 
to  husband  and  wife  on  an  account  stated  by  them  was 
bad  for  want  of  an  averment  that  the  account  was 
stated  concerning  money  due  to  the  wife  in  her  right,  or 
otherwise  shewing  her  interest  in  the  money ;  and  this 
action  is  for  money  had  and  received  to  the  use  of  the 
wife.     Suppose  it  had  been  brought  when  the  cause  of 
action  first  accrued,  the  wife  could  not  have  brought  the 
action  alone,  at  least  a  plea  in  abatement  would  have 
put  an  end  to  it ;   and  if  she  had  been  joined  with 
her  husband  that  would  have  been  ground  for  arrest- 

(a)  2  W,  Bl.  1239.  (6)  1  E.  4-  B.  009. 
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ing  the  judgment^  according  to  King  v.  Basingham  {a)        1868. 
and  Bidgood  v.  Way  (A).     I  agree  that  this  argument  is        Yvm 
of  a  technical  nature^  but  we  are  sitting  as  a  Court  of      PBR^i5B 
law  and  are  not  at  liberty  to  set  aside  rules  of  pleading 
which  have  been  long  established  and  to  give  a  judg- 
ment which   is  without   precedent^  I  will  not  say  at 
variance  with  the  decided  cases.     This  is  not  a  special 
action  of  assumpsit,  and  it  is  not  necessary  to  determine 
whether  an  action  would  lie  if  the  special  circumstances 
were  stated  in  the  declaration. 

Judgment  affirmed. 

(fl)  8  Mod.  199.  (i)  2  W.  Bl  1236. 


Bazelet  against  Forder.  [Friday, 

^  July  3rd.] 


Where  a  wife,  liyiiig  separate  from  her  husband  in  consequence  of 
misconduct  on  his  part  rendering  it  improper  for  her  to  remain  with    Jrtfe  hmng 
him,  has  the  custody  of  their  child  under  the  age  of  seven  years  against   t^artfivm 
the  husband's  will  but  by  foroe  of  an  order  made  under  stat.  2  &  3  Vict.   hu^<md, 
c.  64.,  the  reasonable  expenses  incurred  in  providing  for  it  are  part  of   CMld  in  cus" 
the  wife's  reasonable  expenses,  for  which  she  has  by  law  authority  to   ^^^/w** 
pledge  her  husband's  credit.     Per  Blackhum,  Mellor  and  Lush  J  J.,    2  £3  Vict, 

Cockbum  C.  J.  dissentiente.  ^V      *'  .' 

Necessartea, 

T^HIS  was  an  action^  tried  before  the  Secondary  of 
London,  in  which  the  plaintiff  obtained  a  verdict 
for  9/.  Ss ,  subject  to  leave  to  enter  a  nonsuit  if  there 
was  no  evidence  proper  to  be  left  to  the  jury. 

It  appeared  from  the  Secondary's  notes  that  the  action 
was  brought  to  recover  the  price  of  necessaries  in  the 
way  of  clothing  supplied  to  the  child  of  the  defendant 
while  residing  with  the  mother,  who  was  living  separate 
from  her  husband,  the  defendant.  The  wife,  having 
left  the  husband  for  reasons  which  for  the  present  pur- 
pose were  taken  to  have  been  sufficient  to  justify  her 
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1868.        doing  80^  obtained  from  the  Master  of  the  Rolls  an 

Basblit      order  under  stat.  2  &  3  Vict  c.  54.  that  the  child^  being 

Fo  ^BR       ^^dcf  ^hc  ^^  of  seven  years^  should  be  placed  in  her 

custody.    Not  having  the  means  of  maintaining  the  child 

the  mother  procured  the  necessaries  in  question  for  the 

child  on  credit. 

In  Hilary  Term^  Bruce  Campbell  obtained  a  rale  in 
pursuance  of  the  leave  reserved,  which  was  argued 
January  81,  before  Cockburn  C.  J.,  Blackbubn, 
Mbllor  and  Lush  JJ. 

Horace  Lloyd,  for  the  plaintiflf. — ^The  defendant  woidd 
be  liable  for  necessaries  supplied  for  the  use  of  his  wife ; 
HouUston  V.  Smyth  (a),  in  which  Best  C.  J.,  p.  130, 
reflected  strongly  on  Horwood  v.  HefferiP).  He  is 
also  liable  for  those  supplied  to  her  for  the  use  of  the 
child,  who  was  part  of  her  household ;  the  support  of  it 
was  a  reasonable  and  proper  part  of  her  expenditure. 
\Lu$h  J.  In  Rawlyns  v.  Vandyhe  (c)  Lord  Eldon  said, 
p.  252,  that  where  the  father  suffered  the  children  to 
remain  with  their  mother  '*  he  thereby  constitutes  her  as 
his  agent,  and  authorizes  her  to  contract  those  debts  for 
clothing  and  other  necessaries ;  but  this  I  think  should 
be  left  to  the  jury.'']  If  the  husband  is  not  liable  for 
these  necessaries  the  order  of  the  Master  of  the  Rolls 
will  be  almost  nugatory.  [Blackburn  J.  Stat  2  &  3 
Vict,  c,  54.  s,  1.  authorizes  him  to  make  the  order 
"  subject  to  such  regulations  as  he  shall  deem  conve- 
nient and  just**]  According  to  the  judgment  of  Lord 
RomiBy  M.B.,  when  he  made  the  order,  the  Court  of 

(a)  3  Bing.  127. 

(6)  3  Taunt,  421.  See  also  note  to  Manhy  t.  Scott,  2  Smith  L,  C.  449, 
6tlied. 

(c)  3  Esp,  260. 
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c 

Chancery  does  not  consider  that  it  has  power  to  make        1868. 
regulations  as  to  the  support  of  a  child,  but  only  as  to      Bazblet  " 
its  education  and  access  of  the  parent  to  it.  Fobdkb. 

Keane  and  Bruce  Campbell,  for  the  defendant. — At 
common  law  there  is  no  obligation  on  the  parent  to  sup- 
port his  child ;  the  only  legal  liability  is  under  s);at.  43  EL 
c  2.  s,  7.  and  subsequent  Acts ;  Urmston  v.  Newcomen  {a\ 
Fluek  V.  Tonemache{b\  Mortimore  v.  Wright  (c),  per  Lord 
Ahinger.  In  Rawlyru  v.  Vandyke  {d)  Lord  Eldon,  p.  252, 
put  the  question  as  one  of  authority  in  fact ;  here  it  is 
put  for  the  plaintiff  as  an  authority  in  law  which  the 
husband  cannot  revoke.  Stat.  2  &  3  Vict.  c.  54.  contains 
DO  provision  as  to  the  maintenance  of  the  child  while  in 
the  custody  of  its  mother.  A  special  enactment,  stat. 
11  &  12  7F.  3.  c.  4.  s.  7.9  was  necessary  to  enable  the 
Court  of  Chancery  to  make  an  order  on  popish  parents 
to  allow  a  fitting  maintenance  for  their  protestant  chil- 
dren. [Blackburn  J.  An  enactment  in  a  statute  passed 
for  "  preventing  the  growth  of  popery*'  does  not  throw 
much  light  on  the  construction  of  stat.  2  &  3  Viet.  c.  54.] 
Farther,  the  wife  can  obtain  a  proper  allowance  for  her 
child  by  application  to  the  Divorce  Court  under  stat. 
20  &  21  Vict  c.  85.  s.  35.,  and  the  costs  of  such  a  suit 
are  necessaries ;  Rice  v.  Shepherd  (e).  [Mellor  J.  To  ' 
obtain  such  allowance  there  must  be  a  decree  for  judicial 
separation.  Blackburn  J.  And  that  argument  might 
equally  be  used  where  necessaries  were  supplied  to  the 
wife  for  her  own  use.] 

Cur.  adv.  vult. 

(a)  4A.fE.  899.  905.  (b)  1  C.  #  P.  6, 

{e)  ^M,^W.  482.  486;  and  see  SheUon  t.  SpHng$tt,  11  C,B,  452. 

(rf)  3  fipp.  250,  («)  12  C.  B,  N,  8.  332. 
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1868.  In  this  YacatioD^  there  being  a  difference  of  opinion 

Basilbt      ^°  the  Bench)  separate  judgments  were  delivered. 


T. 

FomoBE. 


Blackburn  J.  The  judgment  I  am  about  to  deliver 
is  that  of  my  brothers  Mellor  and  Ltuh  and  myself. 

[After  stating  the  facts.]  A  wife  when  separated 
from  her  husband  in  consequence  of  misconduct  on  his 
part  rendering  it  improper  for  her  to  remain  with  him 
is  in  the  same  position  as  if  he  turned  her  out  of  doors, 
and  is  by  law  clothed  with  power  to  pledge  his  credit 
for  her  reasonable  expenses  according  to  her  husband's 
degree^  unless  she  is  in  some  other  way  supplied  with 
the  means  of  providing  them.  If  therefore  the  plaintifiTs 
claim  here  had  been  for  reasonable  apparel  supplied  to 
the  wife  herself  or  for  the  supply  of  food  for  her  house- 
hold servants,  such  as  according  to  her  husband^s  degree 
would  be  reasonable,  there  was  sufficient  evidence  to  be 
left  to  the  jury  in  support  of  his  claim  to  charge  the 
husband.  And  the  only  question  remaining  is  whether, 
the  wife  having  the  custody  of  the  infant  against  the 
husband's  will  but  by  force  of  an  order  made  under 
stat  2  &  3  Vict.  c.  54.,  the  reasonable  expenses  incurred 
in  providing  for  the  infant  are  part  of  the  wife's  reason- 
able expenses  within  the  meaning  of  the  rule  of  law. 
If  they  are  there  was  evidence  that  the  defendant's  wife 
was  separated  firom  him  under  such  circumstances  as 
gave  her  by  law  authority  to  pledge  her  husbsnd's 
credit  for  them,  and  the  verdict  must  stand.  If  they 
are  not  I  do  not  see  any  legal  principle  on  which  the 
defendant  can  be  made  liable. 

There  is  I  believe  no  authority  or  case  bearing  on  the 
point ;  but  I  think  on  principle  that,  as  soon  as  the  law 
became  such  that  a  wife  separated  from  her  husband 
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might  properly  and  legally  have  the  custody  of  her        1868. 
infant  children  under  the  age  of  seven  years  though  the      Babblet 
husband  objected^  it  became  a  reasonable  and  necessary      fobdbe. 
thing  that  she  should  clothe  and  feed  those  children 
according  to  their  degree.     It  is  true  that  in  one  sense 
this  is  an  expense  voluntarily  incurred  by  the  wife,  as 
she  is  not  obliged  to  ask  for  or  take  the  custody  of  her 
child ;  but  I  think  the  wife's  authority  in  such  cases  is 
to  pledge  the  husband's  credit  for  her  reasonable  ex- 
penses though  they  are  not  such  as  she  is  obliged  to 
incur. 

The  wife  of  the  richest  subject  in  the  realm  when 
driven  from  her  husband's  roof  is  not  obliged  to  have 
servants  or  clothes  suitable  to  her  degree.  If  she  chooses 
to  dothe  herself  economically  and  dispense  with  attend- 
ance she  may  do  so ;  yet  I  apprehend  it  will  not  be 
disputed  that  she  may  bind  her  husband  by  ordering 
clothes  and  hiring  servants  reasonably  fit  for  her  degree, 
and,  if  her  husband's  station  be  high  enough  to  make  it 
reasonable,  ordering  liveries  for  those  servants. 

All  those  expenses  are  voluntary  in  one  sense,  for  if 
the  wife  chooses  she  need  not  incur  them.  I  cannot  but 
think  that  the  very  object  of  stat.  2  &  3  Fict  c.  54.  was  that 
a  wife  should  not  be  compelled  to  do  violence  to  her  feel- 
ings as  a  mother  by  parting  from  her  infant  child  when 
she  was  not  in  fault ;  and  that  when  she  does  choose  to 
keep  her  child,  and  is  by  law  empowered  to  do  so,  the 
expenses  necessarily  incurred  in  doing  so  are  necessary 
and  reasonable,  having  reference  to  her  station  not  merely 
as  the  wife  of  a  person  in  the  station  of  the  defendant 
but  as  the  wife  properly  having  the  custody  of  the 
infant  children  of  the  marriage. 

It  is  argued  that  if  this  be  so  the  liability  of  the 

VOL.  IX.  2  s  B.  &  s. 
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1868.  father  is  changed,  for  a  father's  legal  obligation  to  sap- 
Bazelet  port  his  child  is  not  more  than  to  supply  such  food  and 
FoBDEF.  clothing  as  are  necessary  for  health,  whilst  if  there  is 
any  authority  given  by  law  to  the  wife  it  is  to  pledge 
the  husband's  credit  for  such  necessaries  for  the  child 
as  may  be  reasonable  with  reference  to  the  husband's 
station.  This  is  true,  but  the  same  remark  applies  to 
the  wife :  a  husband  whilst  his  wife  resides  with  him 
chooses  his  own  style  of  life,  at  least  in  theory.  In  the 
quaint  language  of  Hide  J.  in  Manby  t.  Scott^  in  the 
Exchequer  Chamber  (a),  if  "  the  wife  will  have  a  velvet 
gown,  and  a  satin  petticoat,  and  the  husband  thinks 
mohair,  or  farendon  for  a  gown,  and  watered  tabby  for  a 
petticoat,  is  as  fashionable,  and  fitter  for  his  quality," 
who  is  to  decide  the  controversy  ?  Not  the  wife,  nor  a 
jury  it  may  be  consisting  of  drapers  and  milliners, 
but  the  husband.  But  when  the  husband  has  without 
cause  turned  his  wife  out  of  doors,  or  by  his  own 
fault  rendered  it  impossible  for  her  to  reside  with 
him,  the  rule  is  changed.  The  husband  is  no  longer 
the  sole  judge  of  what  is  fit,  but  the  law  gives  the 
wife  in  such  a  case  authority  to  pledge  his  credit 
for  her  reasonable  expenses,  leaving  it  to  be  deter- 
mined by  others  what  is  reasonable.  This  increase  of 
the  husband's  liability  only  comes  into  play  when  he 
is  in  fault,  and  so  is  not  unjust,  I  think  the  increased 
liability  incurred  in  respect  of  the  wife  having  the 
custody  of  the  children  falls  within  the  same  principle, 
and  therefore  I  think  that  this  rule  should  be  dis- 
charged. 

I 

CocKBURN  C.  J.      I  am  compelled  in  this  case  to 
differ  from  the  rest  of  the  Court. 

(fl)  1  Mod.  124. 138. 
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[After  stating  the  facts.]     It  is  now  well  established       1868. 
that,  except  under  the  operation  of  the  poor  law,  there      babelbt 
is  no  legal  obligation  on  the  part  of  a  father  to  main*  ^' 

tain  his  child,  unless  indeed  the  neglect  to  do  so  should 
bring  the  case  within  the  criminal  law.  Civilly,  there  is 
no  such  obligation.  ''It  is  a  clear  principle  of  law,'' 
says  Parke  B.  in  Mortimore  v.  Wright  {a\  '*  that  a  father 
is  not  nnder  any  legal  obligation  to  pay  his  sou's  debts ; 
except,  indeed,  by  proceedings  under  the  43  Eliz.,  by 
which  he  may,  under  certain  circumstances,  be  com- 
pelled to  support  his  children  according  to  his  ability ; 
but  the  mere  moral  obligation  to  do  so  cannot  impose 
upon  him  any  legal  liability.''  It  is  clear  that  if  the 
child  had  been  living  in  the  father's  family  the  father 
would  not  have  been  liable  for  necessaries  supplied  to  it 
by  a  third  party  on  his  omitting  to  provide  them.  A 
fortiori  there  would  be  no  such  liability  where  the  child 
was  living,  against  the  father's  will,  with  another  per- 
son. Can  it  make  any  difference  that  the  child  is 
Uving,  equally  against  the  father's  will,  with  the 
mother?  If  both  mother  and  child  were  living  as 
part  of  the  father's  family  the  wife  would  not  have 
authority  to  pledge  the  husband's  credit  for  necessaries 
supplied  to  the  child  contrary  to  the  husband's  wilL 
Can  she  do  it  the  more  because  she  and  the  child  are 
living  apart  from  him  ? 

It  is  admitted  that  there  is  no  direct  liability  in  the 
father  in  respect  of  articles  supplied  on  credit  as  neces- 
sary to  the  child ;  but  it  is  said  that  articles  thus 
supplied  for  the  use  of  the  child  may  be  treated  as 
necessaries  to  the  mother.  The  difficulty  I  have  in 
adopting  this  view  arises  from  the  fact  that  there  is  no 

{a)  ^M.fW.  482.  488. 

2  s  2 
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Id68.  obligation  on  the  part  of  the  mother  to  take  the  ehild 
Bazelbt  ^^  ^*  ^^  ^^  ^^  ^^^  petition  of  the  mother  that  an 
FoBDBB  order  is  made  as  to  the  custody  of  the  child  under  stat. 
2  &  3  VicL  e.  54.  It  is  optional  with  the  mother  to 
apply  for  such  an  order.  And,  though  it  is  true  that  a 
married  woman  separated  from  her  husband  may  under 
such  circumstances  as  the  present  incur  expenses,  as 
necessary  to  the  degree  and  means  of  the  husband  and 
herself,  which,  if  she  were  living  in  the  husband's  house- 
hold, it  would  be  in  his  power  to  refuse  her,  I  cannot 
see  any  analogy  between  things  which  are  necessary  to 
the  degree  and  station  of  the  wife  and  the  expense 
incidental  to  the  maintenance  of  a  child ;  the  keeping 
of  such  ehild  by  the  mother  instead  of  leaving  it  with 
the  father  not  being  so  far  as  I  can  see  in  any  sense  a 
thing  necessary  to  the  mother. 

The  fact  is  that  a  case  has  arisen  for  which  the 
law  has  not  made  provision.  It  does  not  seem  to 
have  occurred  to  the  Legislature  on  passing  stat.  2  & 
8  Viet,  c.  54.  that  there  might  be  cases  in  which 
a  mother  to  whom  the  custody  of  a  child  was  com- 
mitted under  the  statute  might  not  have  the  means 
of  supporting  it  It  does  not  appear  to  me  that  we 
can  properly  supply  the  defect  by  extending  the  fiction 
of  law,  that  a  wife  leaving  her  husband  for  suflScient 
cause  but  against  his  will  is  armed  by  him  with  autho- 
rity to  pledge  his  credit  for  necessaries,  to  the  case  of 
necessaries  supplied  to  a  child.  That  fiction  was  resorted 
to  owing,  to  a  defect  of  our  law  in  not  afibrding  to  a 
married  woman,  though  deserted  by  her  husband,  or 
compelled  by  his  conduct  to  quit  his  roof,  any  means  of 
compelling  her  husband  to  provide  for  her,  unless  she 
proceeded  for  a  divorce  a  mensS  et  thoro  and  obtained 
alimony.     Under  a  system  of  law  more  perfectly  and 


XXXII.   VICTORIA.]  607 

completely  dealing  with  the  relation  of  husband  and  1S68. 
wife,  a  Court  having  cognizance  of  matters  relating  to  bazklbt 
this  relation  would  have  authority  to  afford  redress  to  a  forder 
married  woman  under  the  circumstances  referred  to 
even  without  an  application  for  a  divorce  or  judicial 
separation.  If  the  law  were  in  this  respect  what  it 
should  be  the  question  as  to  provision  to  be  made  by  the 
father  for  children  properly  in  the  custody  of  the  mother 
would  be  taken  into  consideration  and  fixed  by  com- 
petent authority.  I  do  not  think  that  we  can  meet  the 
case  now  arising  from  want  of  legislation  on  the  subject 
by  straining  the  law  relating  to  the  liability  of  a  bus* 
band  for  necessaries  supplied  to  a  wife  living  apart  from 
him  so  as  to  make  it  embrace  necessaries  supplied  to  a 
child  for  which,  if  the  child  were  living  with  him,  he 
would  not  be  liable.  In  doing  so  it  seems  to  me  that 
we  should  be  legislating  to  meet  a  case  in  which  the 
law  is  insuflSdent.  This  I  think  we  cannot  properly  do, 
and  I  am  therefore  of  opinion  that  the  rule  should  be 
made  absolute,  but  my  learned  brothers  being  of  a 
different  opinion  the  rule  will  be  discharged. 

Bule  discharged. 


Aldous  against  Cornwall.  jia^iiA 


1.  The  addition  to  a  promissory  note  of  words  which  cannot  prejudice  f> 

any  person  does  not  destroy  its  validity.  rromtssary 

2.  The  words  "  on  demand"  were  added  to  a  promissory  note  without  ^S^'     .     , 
the  knowledge  of  the  maker,  after  it  had  been  delivered  to  the  payee.  •«''*''**'<^  ^ 
Held,  that  the  maker  was  not  discharged  from  his  obli^tion  to  pay  it,  ^^^L       f 
as  the  words  only  added  what  the  law  would  have  supphed.  ^^'k 

cannot  preju" 

^HIS  was  an  action  by  the  payee  against  the  maker  dice, 

of  a  promissory  note  expressed  to  be  payable  on 
demand.     The  pica  denied  the  making  of  the  note. 
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1868.  On  ike  trial,  at   the  London  Sittings  after  Trhdty 

Aldous  Term,  1867,  before  the  late  Mr.  Justice  Shee^  it  was 
CornvwALu  proved  that  the  words  ^*  on  demand"  were  added  with- 
out the  knowledge  of  the  defendant  after  the  note  had 
been  delivered  to  the  plaintiff.  It  did  not  appear  who 
made  the  alteration,  but  it  was  assumed  to  have  been 
made  by  the  plaintiff,  and  no  question  was  raised  as  to 
this  fact.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff,  reserving  the  point  whether  by  such  an  altera- 
tion the  note  was  rendered  void. 

In  Michaelmas  Term,  Joyce  obtained  a  rule  nisi 
accordingly  on  the  ground  that  a  material  alteration 
had  been  made  in  the  note  after  it  was  given. 

The  rule  was  argued  in  this  Term,  June  9 :  before 
CocKBURN  C.  J.,  Blackburn  and  Lush  JJ. 

Firday  shewed  cause. — ^The  old  authorities  which  say 
that  an  immaterial  alteration  of  au  instrument  while  in 
the  hands  of  the  holder  of  it  vitiates  it  apply  to  a  deed ; 
Pigofe  Case  (a).  Master  v.  Miller  (&).  The  law  as  to 
promissory  notes  and  bills  of  exchange  is  that  their 
validity  is  not  affected  by  an  addition  which  has  no 
effect,  according  to  the  maxim  Utile  per  inutile  non 
vitiatur;  Cation  v.  Simpson  (c);  nor  by  an  alteration 
made  in  furtherance  of  the  original  intention  of  the 
parties ;  Byrom  v.  Thompson  {d) ;  unless  made  in  a 
material  part  without  the  consent  or  knowledge  of  the 
maker  or  acceptor ;  Burchfield  v.  Moore  (e),  Gardner  v. 
Walsh  (/).     Here  the  alteration  was  immaterial,  and, 

(a)  11  Co.  26  6. 

\h)  4  r.  B,  320;  affirmed  on  error,  6  T.  B.  367;  2  H.  Bl  140; 
1  Smith  Z.  a  796, 6th  ed. 
(c)  %A,tE,  136.  id)nA.^K  31. 

(«)  3  £L  #  B.  683,  (f)bE.fB.83, 
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aasumiug  that  it  was  made  by  the  plaintiff^  it  doea  not       iS68. 
affect  the  note,  or  render  it  lesa  capable  of  being  sued       aldous 
on.   If  no  time  of  payment  be  expressed,  the  instrument    qq^^^j^j^^ 
is  payable  on  demand ;  Whitloch  ▼.  Underwood  {a),  Byles 
on  Bills,  204,  9th  ed. 

Roland  Vaughan  Williams^  contra. — The  alteration 
of  an  instrument  by  the  addition  of  effectiye  words, 
if  made  whUe  in  the  custody  of  the  person  entitled  to 
sue  upon  it,  whether  made  by  him  or  not,  vitiates  it, 
because  the  alteration  causes  it  no  longer  to  be  the  same 
instrument ;  Master  v.  Miller  (&),  per  Grose  J.  In  that 
case  the  rule  laid  down  in  the  second  resolution  in  Piffot's 
Case  (c)  as  to  the  alteration  of  deeds  was  extended  to  bills 
of  exchange.  \^Blachbum  J.  The  iustrument  may  have 
been  in  the  custody  of  a  person  and  yet  the  alteration 
may  not  have  been  made  by  him.]  In  Master  v. 
Miller  {b),  though  the  special  verdict  found  that  the 
alteration  was  made  by  some  person  or  persons  un- 
known, it  was  assumed  that  the  plaintiff  either  made 
or  assented  to  it  because  he  sued  upon  the  bill  in  its 
altered  form.  In  Davidson  v.  Cooper,  in  error  {d),  Lord 
Denman,  delivering  the  judgment  of  the  Court,  said, 
p.  352,  "  The  strictness  of  the  rule  on  this  subject,  as 
laid  down  in  Pigofs  Case  (c),  can  only  be  explained  on 
the  principle  that  a  party  who  has  the  custody  of  an 
instrument  made  for  his  benefit,  is  bound  to  preserve  it 
in  its  original  state.  It  is  highly  important  for  preserv- 
ing the  purity  of  legal  instruments  that  this  principle 
should  be  borne  in  mind,  and  the  rule  adhered  to.^' 
[Blackburn   J.      In  Davidson  v.   Cooper,  in  error  (d), 

(a)  2B.^C,  157.  {b)  4  T,  B.  320.  345. 

(r)  11  Co.  26  h,  {d)  13  M.  4-  W,  343. 
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1868.  the  alteration  changed  the  whole  character  of  the 
Aldou8~  instrument.  Lush  J.  'Suppose  the  holder  of  a  note 
CoEHWALL.  P*y*^^lc  "  two  months  after  date"  drew  his  pen  through 
those  words  and  wrote  over  them  the  day  on  which 
it  was  due  ?]  In  that  case  there  would  be  no  inten- 
tion to  alter  the  efifect  of  the  note;  if  there  is  such  an 
intention  it  is  immaterial  whether  the  alteration  does 
so  or  not :  in  the  present  case  it  must  be  admitted  that 
the  alteration  does  not.  [Lush  J.  Is  there  any  state  of 
things  in  which  the  alteration  made  in  this  note  would 
affect  the  parties  ?]  It  would  be  competent  to  the  defen- 
dant to  shew  that  the  note  sued  upon  was  delivered 
as  an  escrow ;  Davis  v.  Jones  (a),  per  Jemis  C.  J. ;  and 
if  a  plea  to  that  effect  were  pleaded,  it  would  be  more 
difficult  for  the  defendant  to  prove  it  in  the  teeth  of  the 
words  added  to  this  note  than  in  the  teeth  of  the  legal 
presumption  that  the  note  operated  from  deUveiy. 
Calvert  v.  Baker  (&)  and  Birchjield  v.  Moore  (c)  shew 
that  the  alteration,  to  vitiate  a  bill  of  exchange,  need 
not  materially  affect  the  acceptor.  [Blackburn  J.  It  is 
sufficient  that  it  alters  the  legal  effect  of  the  instrument, 
though  it  benefits  the  acceptor ;  Gardner  v.  Walsh  (</).] 
In  Mollett  V.  Wackerbarth  {e)  the  rule  in  Piffo^s  Case{f) 
was  applied  to  a  contract  for  the  sale  of  goods ;  there  an 
alteration  had  been  made  by  the  buyer  in  the  sold  note 
without  the  knowledge  or  consent  of  the  sellers,  and  it 
was  held  that  if  it  could  affect  the  buyer's  rights  in  any 
respect  it  would  avoid  the  contract  though  it  left  the 
duty  to  be  performed  by  the  sellers  unchanged.  fVhit' 
lock  V.  Underwood  [g)  decided  that  a  note  which  had  no 

(a)  17  C.  B.  625.  634.  (6)  ^M,^W.  417. 

(c)  3  £1  #  B.  683.  (rf)  6  £1  #  B.  83. 

(f)5C.  P.  181.  COnCb.  26*. 

(si)  2B,f  C.  157. 
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date  was  payable  on  demand  within  the  Stamp  Act,        1868. 
55  G.  8.  c.  184. 


Aldoub 
▼. 

CocKBU&N  C.  J.    The  case  has  been  extremely  well     ComswALL. 

ai^ed  on  both  sides. 

Cur,  adv.  vult 

Lush  J.  now  delivered  the  judgment  of  the  Court 
[After  stating  the  facts  and  the  rule  nisi  as  ante, 
pp.  608-9.]  No  objection  having  been  made  to  the 
pleadings  we  must  consider  the  case  as  if  the  ques- 
tion had  been  properly  raised  on  the  record.  It  was 
admitted,  and  properly  so,  on  the  argument  that  the 
addition  of  the  words  **  on  demand'^  did  not  alter  the 
legal  effect  of  the  instrument,  but  only  expressed  what 
the  law  would  otherwise  have  implied.  But  it  was  con- 
tended, upon  the  authority  of  Pigoft  Case  {a)  and  Master 
y.  Miller  (&),  that  the  alteration  having  been  made  by 
the  payee  and  holder,  though  in  a  matter  not  material, 
avoided  the  instrument.  In  Pigofs  Case,  it  is  said,  fol. 
27  a.,  ''  If  the  obligee  himself  alters  the  deed  by  any  of 
the  said  ways,''  (viz.,  *'  by  interlineation,  addition,  rasing, 
or  by  drawing  of  a  pen  through  a  line,''  &c.),  ''  although 
it  is  in  words  not  material,  yet  the  deed  is  void  :  but  if 
a  stranger,  without  his  privity,  alters  the  deed  by  any 
of  the  said  ways  in  any  point  not  material,  it  shall  not 
avoid  the  deed."  For  this  proposition  2  Dyer  9  Ebz, 
fol.  261  b.,  is  cited.  Shepp.  Touch.,  vol.  I,  p.  68,  is  to 
the  same  effect.  It  was  found  as  a  fact  in  Pigofs 
Case  {a)  that  the  alteration  there,  which  was  not  a 
material  one,  was  made  by  a  stranger,  and  judgment 
was  given  for  the  plaintiff,  so  that  the  case  itself  is 
not  a  decision  upon  the  point  in  question.     Master  v. 

(a)  11  Co,  26  b. 

(6)  4  r.  i?.  320;  affiimed  in  eiror,  5  7.  B,  367;  2  H,  Bl.  140. 


V. 
COBSWALL. 
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1868.  Miller  (a)  extended  the  doctrine  as  regards  material 
J^IJ^JJJ^  alterations  to  bills  of  exchange^  and  subseqnent  cases 
have  applied  it  indiscriminately  to  all  written  instru- 
luents  whether  under  seal  or  not  (see  Davidson  t. 
Cooper  (() ).  No  authority  was  cited,  nor  are  we  able  to 
find  any,  in  which  the  dictum  has  been  acted  upon  and 
an  instrument  held  to  be  avoided  by  an  immaterial 
alteration. 

There  are  cases  to  the  contrary,  though  we  cannot 
regard  them  as  entirely  satisfactory.  Thus,  in  The 
Lord  Darcy  and  Sharpe  (c),  an  alteration  in  a  bond 
not  material,  made  by  the  executor  of  the  obligee,  was 
held  not  to  vitiate  the  bond.  There  the  Court  seemed 
to  lay  stress  on  the  fact  that  the  alteration  was  in 
favour  of  the  obligor.  Tn  Sanderson  v.  Symonds  (d)  the 
holder  of  a  policy  of  insurance  on  a  ship  for  a  voyage  to 
the  coast  of  Africa  during  her  stay  there  and  back  to 
Liverpool,  with  liberty  to  **  touch  and  stay  at  any  ports 
or  places  •  .  .;  to  sell,  barter,  and  exchange  goods,  and 
load,  unload,  and  reload  goods  at  any  or  all  of  the  ports 
and  places  she  may  call  at,''  fearing  that  these  words 
might  not  be  sufficiently  extensive  for  his  purpose,  had 
caused  the  words  ''and  trade''  to  be  inserted  in  the 
risk ;  several  of  the  underwriters  had  initialed  the  altera- 
tion, but  the  defendant  refused  to  do  so  on  the  ground 
that  he  never  underwrote  trading  policies  to  Africa, 
and  he  offered  before  the  loss  to  cancel  his  subscription 
and  return  the  premium  rather  than  assent  to  such  an 
alteration.     The  plaintiff  refused  to  accept  this  offer 

(a)  4  r.  R,  320;  affirmed  in  error,  5  7.  ff.  367;  2  H.  Bl.  140. 
(6)  UM.^W.  11^,  800-2;  affirmed  in  error,  13  M.  #  W,  343. 
(r)  1  Leon.  282. 
(rf)  1  P.  #  B.  426 ;  5.  C.  mm.  Sanderson  v.  Symon$,  4  Mao.  42. 
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and  held  to  the  policy.    The  ship  was  afterwards  lost,        18G8. 
and  the  plaintiff  sued  for  his  subscription,  and  the  defen-       aldous 
dant  resisted  the  action  on  the  ground  that  the  altera-     ^     ^' 
tion  avoided  the  policy  so  far  as  he  was  concerned.     It 
is  to  be  observed  here  that  both  parties  thought  the 
alteration  material  at  the  time  it  was  made.    The  Court 
however  held  that  the  words  so  added  expressed  no 
more  than  was  already  contained  in  the  policy  as  signed 
by  the  defendant,  and  therefore  that  the  defendant  was 
not  discharged. 

This  case  might  have  been  cited  as  conclusive  upon  the 
question  before  us  but  for  the  reasons  assigned  by  the 
different  members  of  the  Court  for  their  judgment.  DaUas 
C.  J.  said,  \  B.  f[  B,  430,  that  the  rule  *'  was  not  in- 
tended so  much  to  guard  against  fraud,  as  to  insure  the 
identity  of  the  instrument  and  prevent  the  substitution 
of  another,  without  the  privity  of  the  party  concerned. 
But  the  present  case,''  he  continued, '' stands  on  its  own 
circumstances.  The  instrument  in  question  is  a  policy 
of  insurance,  an  instrument  signed  by  a  number  of 
individuals  wholly  unconnected  in  interest,  and  between 
whom  no  privity  can  exist.  Indeed  it  has  never  been 
contended  that  this  was  an  alteration  without  the 
privity  of  the  party,  and  the  old  cases  turn  entirely  on 
alterations  without  the  privity  of  the  party :  here,  the 
instrument  was  shewn  to  all  the  parties  concerned; 
those  who  put  their  initials  to  the  alteration,  thereby 
expressed  their  consent  to  it ;  those,  who  refused  to  do 
80,  expressed  their  denial  by  the  absence  of  their  initials. 
But  the  latter  were  bound  by  the  policy  as  it  stood  at 
first,  the  former  by  the  policy  in  its  altered  shape.'' 
Park  J.  said,  \  B.ff  B,  431,  "  In  all  the  cases  on  policies 
the  Court  refers  to  the  materiality  of  the  alteration;  .  .  . 
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1868.  The  alteration  here  is  immaterial^  the  risk  stands  as  it 
Aldous  stood  before,  and  the  writing  immaterial  words  does  not 
vacate  the  policy.^'  And  Burrough  and  Richardson  JJ. 
based  their  judgments  on  the  fact  that  the  risk  was  not 
varied  by  the  alteration.  Had  the  alteration  in  that 
case  been  a  material  one,  the  fact  that  some  of  the 
underwriters  had  assented  to  it  and  that  it  had  been 
shewn  to  those  who  refused  theif  assent  would  not  have 
prevented  the  operation  of  the  rule  as  against  the  latter. 
This  had  been  decided  in  the  prior  cases  in  the  same 
Court,  Langhom  v.  CoIogan{a)  and  FairUey.  Christie  (b\ 
in  each  of  which  the  dissentient  underwriters  had  been 
held  to  be  discharged  by  a  material  alteration  in  the 
policy,  though  they  had  been  asked  and  had  refused  to 
join  others  who  had  assented.  The  judgment  of  Dallas 
C.  J.  therefore  cannot  stand  upon  that  ground,  and  it  is 
obvious  that  the  real  ground  of  the  decision  in  Sander" 
son  V.  Symonds  (c)  was  that  the  defendant  was  not  and 
could  not  be  prejudiced  by  the  alteration.  Why  the 
Court  should  have  limited  the  doctrine  they  there  laid 
down  to  policies  of  insurance  it  is  not  easy  to  unde^ 
stand.  We  cannot  discover  any  reason  for  making  a 
distinction  between  that  and  any  other  species  of  con- 
tract. 

Another  case  is  that  of  Catton  v.  Simpson  (d),  in  this 
Court  There  the  defendant  and  the  plaintiff  as  surety 
for  him  had  given  a  joint  and  several  promissory  note. 
The  payee  having  pressed  the  defendant  for  payment 
consented  to  give  time  on  his  procuring  a  third  person 
to  add  his  name  to  the  note.  The  plaintiff,  who  after- 
wards paid  a  moiety  of  the  amount,  sued  the  defendant 

(a)  4  Taunt.  330.  (b)  7  Taunt.  416. 

(c)  IB.^F.  426.  (d)  SA,^E.  136. 
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for  repaymeut,  and  it  was  objected  that  as  the  name  of       1868. 

the  third  person  had  been  added  without  the  plaintiff's       aldous 

consent  he  was  dischai^;ed  and  had  paid  the  money  in    oobihtall 

his  own  wrong.     Patteson  J,,  who  tried  the  cause, 

directed  a  verdict  for  the  plaintiff^  and  the  Court  refused 

a  rule  for  a  new  trial,  holding  that  it  *'was  not  an 

alteration  of  the  note,  but  merely  an  addition  which 

had  no  effect.''     It  is  true  that  in  the  subsequent  case 

of  Gardner  v.  IVaUh  (a)  this  Court  expressly  overruled 

Cation  ▼•  Simpson  (b),   not  however  on   the   ground 

that  an  immaterial  alteration  vacated  the  instrument, 

bat  on  the  ground  that  the  alteration  was  a  material 

one. 

This  being  the  state  of  the  authorities,  we  think  we 
are  not  bound  by  the  dictum  in  Pigofs  Case  (e)  or  the 
authority  dted  for  it ;  and,  not  being  bound,  we  are 
certainly  not  disposed  to  lay  it  down  as  a  rule  of  law 
that  the  addition  of  words  which  cannot  possibly  preju- 
dice any  one  destroys  the  validity  of  the  note.  It  seems 
to  OS  repugnant  to  justice  and  common  sense  to  hold 
that  the  maker  of  a  promissory  note  is  discharged  from 
his  obligation  to  pay  it  because  the  holder  has  put  in 
writing  on  the  note  what  the  law  would  have  supplied 
if  the  words  had  not  been  written.  We  therefore  dis- 
charge the  rule. 

Rule  dischai^ed. 

(a)  5E.fB.  83.  (b)  S  A.  4"  E,  136. 

(c)  11  Co.  26  A. 
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1868. 


July  3rd.]  The  North  Eastern  Railway  Company,  appel- 

Pubiie  BeaUk  lants,  The  Mayor,  Aldermen   and  Burgesses 

ii*^i^viet.  of   Tynemouth,   being    the    Local  Board  of 

88.  ***'  Health  for  that  Borough,  respondents. 

Local  Act. 

^ronuional  ^  portion  of  the  borough  of  71,  consisting  of  the  township  of  M  & 

?      *7   ^  *'^^  ^TiB  of  the  townships  of  21,  P.  and  C,  was  under  the  management 

tUpeal  of  of  Commissioners  constituted  under  a  Local  Act.  In  1849  the  townshipi 

ratifig  elames,  comprising  the  parliamentary  borough  of  T.  were  incorporated,  and  the 
Alteratton  in  powers  of  the  Commissioners  transfeired  to  the  Corporation  parwant 
rattng.  to  The  Municipal  Corporations  Act,  5  &  6  IF.  4.  c.  76.  «.  75.    In  1851 

Bautoay,  ^^^  General  Board  of  Health  made   a  provisional  order  under  The 

PubHc  Health  Act.  1848,  11  &  12  Vict.  e.  63.,  which  repealed  the 
rating  clauses  of  the  Local  Act,  enlarged  the  area  of  that  Act,  and 
extended  its  unrepealed  provisions  over  the  whole  of  the  municipal 
borough  of  T.  Also  it  applied  sect  88  of  The  Public  Health  Act,  1848, 
except  so  much  of  it  as  provided  that  a  railway  and  certain  other  pro- 
perty should  be  rated  on  one  fourth  only  of  its  annual  value,  the  eneet 
of  which  was  to  subject  those  parts  of  the  line  of  railway  which  were 
not  in  the  township  of  N.  8.  to  a  rating  at  full  value.  The  order  was 
confirmed  by  stat.  14  &  15  Vict.  c.  103.  "  so  far  as"  it  was  authmed 
by  The  Public  Health  Act,  1848.    Held, 

1.  That  it  WAS  within  the  power  of  the  Board  to  repeal  the  rating 
clauses  of  the  Local  Act,  enlarge  its  area,  and  extend  its  unrepealed 
provisions  over  the  whole  of  the  boroueh.    But, 

2.  That  the  order  was  not  authorized  by  sect.  10  of  The  PubHc  Health 
Act^  1848,  as  it  altered  the  provisions  of  that  Act  with  res^wct  to 
rating  different  descriptions  of  property. 

TN  two  general  district  rates  for  the  borough  of  Tifnt' 
mouth,  in  the  county  of  Northumberland,  the  appel* 
lants  were  rated  upon  the  full  annual  value  of  such  part 
of  their  railway  as  lies  in  the  township  of  Tynemouth^ 
and  upon  two  thirds  of  the  annual  value  of  that  part 
which  lies  in  the  township  of  Clinton,  including  in  each 
case  the  stations,  dwelling  houses,  warehouses,  sheds 
and  the  other  adjuncts  of  a  railway.  Notice  of  appeal 
having  been  given,  a  special  case  was  stated  for  the 
opinion  of  this  Court  under  stat.  12  &  13  Vict  c.  45. 

8.11. 

A  portion  of  the  borough  of  Tynemouth,  consistbg  of 
the  township  of  North  Shields  and  of  a  part  of  each  of 
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the  -townships  of  Tynemouth,  Preston  and  Clinton,  was        1868. 
before  the  making  of  the  provisional  order  after  men-       ^ovib 
tioned  under  the  management  of  Commissioners  con-      ^?'^^ 
stituted  nnder  stat.  9  G.  4.  c,  xxxvii.,  '*  for  pavings  light-     Company 
ing,  watchiDgy  cleansing^  regulating,  and  improving  the  Mayor,  &e.  of 
town  of  North  Shields,  in  the  county  of  Northumbet' 
landJ'     The  appdlants,  in  accordance  with  sects.  74,  76 
and  80  of  that  Act,  were  from  time  to  time  rated  by  the 
Commissioners  upon  the  full  improved  yearly  value  of 
their  lands  and  premises,  including  their  railway  within 
the  limits  of  the  Act. 

In  1849  the  parliamentary  borough  of  Tynemouth 
was  by  Royal  charter  created  a  municipal  corporation 
nnder  the  provisions  of  stat.  6  &  6  fF.  4.  c.  76.,  and 
shortly  afterwards  the  Commissioners  acting  under  the 
liocal  Act  duly  transferred  their  powers  to  the  Corpo- 
ration of  Tynemouth  in  accordance  with  stat.  6  &;  6  fF.  4. 

c.  76.  *.  75. 

In  1851  a  provisional  order  purporting  to  be  an 
order  under  the  provisions  of  The  Public  Health 
Act,  1848,  II  &;  12  Vict.  c.  63.  s.  10.,  was  made  by 
the  General  Board  of  Health,  and  this  order  was  con- 
firmed by  stat.  14  &;  15  Vict.  c.  103.  s.  1.  ''  so  far  as'' 
it  was  authorised  by  The  Public  Health  Act,  1848. 
After  reciting  the  Local  Act  and  the  transfer  of  the 
powers  of  the  Commissioners  to  the  Corporation  of 
Tynemouth,  and  that  it  appeared  to  the  General  Board 
to  be  expedient  that  The  Public  Health  Act,  except  as 
thereinafter  mentioned,  should  be  applied  to  the  borough 
and  its  boundaries  so  defined  as  aforesaid,  and  that 
provision  should  be  made  with  respect  to  the  local  Act 
and  the  partial  repeal  thereof,  it  was  ordered,  sect.  2, 
''  that  from  and  after  the  passing  of  any  Act  of  Parlia- 
ment confirming  the  order  The  Public  Health  Act, 
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IS68.        1848,  and  every  part  thereof,  except  the  section  nnm- 

^owtB       ^iwl  50,  and  except  so  much  of  sect  88  as  provides 

^^?J^      that  the  occupier  of  any  knd  used  as  arable,  tneadov, 

Company      or  pasture  ground  only,  Stc.,  or  as  a  railway,  coiistrncted 

Mayor,  &e.  of  under  the  powers  of  any  Act  of  Parliament  for  public 

TTBIMODTa. 

conveyance,  shall  be  assessed  in  respect  of  the  same  in 
one  fourth  part  only  of  such  net  annual  value  thereof, 
shall  apply  to  aud  be  in  force  within  and  throughout  the 
entire  area,  places  and  parts  of  places  comprised  withia 
the  boundaries  of  the  borough  of  TynemotUh,  so  fixed 
as  aforesaid,  and  that  the  corporate  borough  and  places 
aad  parts  of  places  shall  be  and  constitute  one  district 
for  the  purposes  of  The  Public  Health  Act  accordingly." 
The  order,  sect.  5,  repealed  the  ratiug  clauses,  sects.  1^, 
81,  of  the  Local  Act,  and  sect.  13  extended  iteanre- 
pealed  provisions  over  the  whole  municipal  borougb; 
and  ordered,  sect.  14,  that  "all  houses,  buildings,  yards, 
gardens,  lauds,  tenements  and  hereditaments  in  the 
township  of  North  Shieldt,  and  all  detached  houses  not 
forming  part  of  a  street,  and  all  lands  occupied  Bolely 
as  gardens  or  for  the  purpose  of  husbandry,  shall  be 
rated  and  assessed  only  upon  two  thirds  of  the  fiiU  net 
annual  value;"  and  re-enacted  the  exemption  of  charity 
and  other  laods  which  were  exempted  by  the  Local  Act 
The  question  for  the  opinion  of  the  Court  was,  whether 
the  appellants  could  legally  be  rated  or  assessed  to  rates 
or  assessments  imposed  by  the  respondents  under  their 
powers  as  the  Local  Board  of  Health  for  Tynemoutk  in 
respect  of  so  much  of  their  lands  as  were  used  only  as  a 
railway,  exclusive  of  stations,  dwelling  houses,  ware- 
houses, sheds  and  the  other  adjuncts  of  a  railway  as 
distinguished  from  the  railway  itself,  otherwise  than  in 
the  proportion  of  one  fourth  part  only  of  the  full  net 
annual  value  thereof  bo  ascertained  as  aforesaid. 
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Bj  stat,  9  Cr.  4.  c.  xxxvii.  8,  74.  the  Commissioners        1868. 

were  to  rate  and  assess  "the  tenants  or  occupiers  of  all  Sovm 

houses,  buildings,  yards,  gardens,  lands,  tenements  and  •stilwt^ 

hereditaments  in  the  township  of  North  Shields,  and  of  CJompany 

all  detached  houses  not  forming  part  of  a  street,  and  of  Mayor,  &c.  of 

"  '^  Ttjismoutiu 

all  lands  occupied  solely  as  gardens  or  for  the  purposes 
of  husbandry  within  the  limits  of  this  Act,  in  any  sum 
not  exceeding  Is.  Ad.  in  the  pound ;  and  the  tenants  or 
occupiers  of  all  other  houses,  buildings,  tenements  and 
hereditaments  within  the  limits  of  this  Act  (save  and 
except  any  houses,  buildings  and  other  hereditaments 
occupied  for  the  purposes  of  public  charity,  and  also  all 
public  school  rooms,  &c.),  in  any  sum  not  exceeding 
the  sum  of  2s.  in  the  pound,  according  to  the  yearly 
value  of  such  respective  premises  as  the  same  are  or 
shall  at  the  time  of  the  making  of  such  rate  or  assess- 
ment be  respectively  rated  to  and  for  the  relief  of  the 
poor/' 

Sect.  75  provided  for  the  rating  of  churches^  chapels, 
meeting  houses,  and  places  for  religious  worship,  and 
churchyards  and  meeting  house  yards  situate  on  the 
sides  of  or  forming  part  of  any  of  the  streets,  lanes,  or 
other  public  passages  or  places  within  the  limits  of  the 
Act. 

Sect.  80  enacted  that  if  the  rate  for  the  relief  of  the 
poor  should  not  be  deemed  an  unfair  or  unequal 
criterion,  the  Commissioners  were  to  make  the  rates  or 
assessments  '^in  any  sum  not  exceeding  1«.  4ed.  in  the 
pound  upon  the  full  improved  yearly  value  of  all  houses, 
buildings,  yards,  gardens,  lands,  tenements  and  here- 
ditaments in  the  township  of  North  Shields,  and  of  all 
detached  houses  not  forming  or  being  part  of  a  street, 

VOL.   IX.  2l  T  B.   &;  8. 
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1868.        and  of  all  lands  occupied  solely  as  gardens^  or  for  the 

North       purposes  of  husbandry^  and  in  any  snm  not  exceeding 

Railway      ^^'  ^^  *^®  pound  upon  the  full  improved  yearly  value 

Company      ^f  every  other  house^  building,  tenements  and  here- 

t?Jm^th^  ditaments  within   the  limits  of   this  Act  (except  as 

aforesaid).*' 

The  Public  Health  Act,  1848,  11  &  12  TiW.  c  6a 

«.  10.     **If,  after  such  inquiry  or  further  inquiry  as 

aforesaid  it  appear  to  the  said  General  Board  of  Health 

to  be  expedient  that  this  Act  or  any  part  thereof  should 

be  applied  to  the  city,  town,  borough,  parish  or  place 

with  respect  to  which  inquiry  has  been  made,  upon  the 

petition  of  such  inhabitants  as  aforesaid,  and  within  the 

same  boundaries  as  those  of  such  city,  town,  borough, 

parish  or  place,  and  within  which  there  is  no  local  Act 

of  Parliament  in  force  for  paving,  lighting  (otherwise 

than  for  the    profit  of   proprietors  or  shareholders), 

cleansing,  watching,  regulating,  supplying  with  water, 

or  improving  such  city,  &c.,  or  any  part  thereof,  or  in 

anywise  relating  to  the  purposes  of  this  Act,  they  shall 

report  to  Her  Majesty  accordingly;   and  at  any  time 

after  presentation  of  such  report  it  shall  be  lawful  for 

Her  Majesty,  by  and  with  the  advice  of  Her  Privy 

Council,  to  order  that  this  Act  or  any  part  thereof  shall 

be  applied  to  and  be  put  in  full  force  and  operation 

within  such  city,  &c. ;  and  if  after  such  inquiry  or  further 

inquiry  as  aforesaid  it  appear  to  the  said  General  Board 

to  be  expedient  that  this  Act  or  any  part  thereof  should 

be  put  in  force  within  boundaries  not  being  the  same 

as  those  of  the  city.  Sec  from  which  the  said  petition 

proceeded,  or  within  boundaries  where  no  petition  has 

been  presented  from  such  inhabitants  as  aforesaid,  or 


XXXII.   VICTORIA.]  621 

within  any  city,  &&  in  which  any  such  Local  Act  of       1868. 
Parliament  as  aforesaid  is  in  force,  they  shall  make  a       north 
provisional  order  under  their  hands  and  seal  of  office      ^aihray 
accordingly,  with   such    provisions,    regulations,  con-      CJompany 
ditions,  and  restrictions  with  respect  to  the  application  Mayor,  &c.  of 

"^  .  TmEMOUTH. 

and  execution  of  this  Act  or  any  part  thereof,  and  with 
respect  to  any  such  Local  Act,  and  the  repeal,  alteration, 
extension,  or  future  execution  of  the  same,  and  in  all 
respects  whatsoever  as  they  may  think  necessary  under 
all  the  circumstances  of  the  case.'' 

Sect.  88.  "  The  said  special  and  general  district  rates 
shall  be  made  and  levied  upon  the  oncupier  (except  in 
the  cases   hereinafter  provided)   of  all  such  kinds  of 
property  as  by  the  laws  in  force  for  the  time  are  or  may 
be  assessable  to  any  rate  for  the  relief  of  the  poor,  and 
shall  be  assessed  upon  the  full  net  annual  value  of  such 
property  ascertained  by  the  rate  (if  any)  for  the  relief 
of  the  poor  made  next  before  the  making  of  the  respec- 
tive assessments  under  this  Act  /'     •     •     .     "  Provided 
also,  that  the  occupier  of  any  land   used  as  arable, 
meadow  or  pasture  ground  only,  or  as  woodlands,  market 
gardens,  or  nursery  grounds,  and  the  occupier  of  any 
land  covered  with  water,  or  used  only  as  a  canal,  or 
towing  path  for  the  same,  or  as  a  railway,  constructed 
under  the  powers  of  any  Act  of  Parliament,  for  public 
conveyance,  shall  be  assessed  in  respect  of  the  same  in 
the  proportion  of  one   fourth  part   only  of  such    net 
annual  value  thereof.'' 

The  Local  Government  Act,  1858,  21  &;  22  Vict 
c.  98.,  which  by  sect  4  is  to  be  construed  together  with 
and  deemed  to  form  part  of  The  Public  Health  Act, 
1848,  by  sect.  55  repeals  sect.  88  of  that  Act,  and 

2  T  2 
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1868.  enacts  that  the  general  district  rates  shall  be  made  and 

Noetb""  levied  upon  the  occupiers  of  all  kinds  of  property  which 

^"way  *^®  assessable  to  the  poor  rate,  and  shall  be  assessed 

Company  |,pQn  the  full  net  annual  value  thereof;  but  re-enacts 

Mayop,'&c.  of  the  proviso  in  sect.  88  of  The  Public'  Health  Act,  1848, 
Tthemopth. 

in  favour  of  railways. 

The  case  was  argued  in  this  Term,  June  3 :  before 
CocKBUBN  C.  J.,  Blackburn,  Mellob  and  Lush  JJ. 

Manisty  [Raymond  with  him)^  for  the  respondents.-* 
First.  In  the  rating  clauses  of  the  Local  Act,  9  G,  4 
c.  xxxvii.,  there  was  no  distinction  between  railways 
and  any  other  kind  of  property,  and  the  Greneral  Board 
had,  under  stat.  11  &  12  Vict  c.  63.  s.  10.,  power 
to  alter  the  Local  Act  subject  to  their  order  being 
confirmed  by  Parliament ;  their  order  might  dispense 
with  the  reduced  scale  of  rating  prescribed  by  sect.  88 
of  the  latter  Act.  In  Clayton  v.  Fenwick  {a)  the  pro- 
visional order  which  was  held  to  be  not  authorised  by 
stat.  11  &  12  Vict  c,  63.  dealt  with  a  matter  in  no  way 
relating  to  the  purposes  of  that  Act. 

Secondly.  The  Greneral  Board  might  have  applied 
stat.  11  &  12  Vict  c.  63.,  excepting  the  whole  of  sect, 
88,  and  retained  the  rating  clauses  of  the  Local  Act ; 
the  result  of  which  would  have  been  the  same  as  the 
present  state  of  things. 

Kemplay  {MeUish  with  him),  for  the  appellants. — 
First.  The  General  Board  might  under  sect.  88  of  stat. 
11  &  12   Vict  c.  63.   have  repealed  the  Local  Act; 

(a)  6  E\  #  B.  114. 
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Turner  v.  The  Mayor  of  Halifax  (a),  and  have  applied        1868. 

Stat.  11  &  12  FicL  c.  63.  to  the  whole  of  the  muni-       i^^rth 

Kasteen 
fa)  TuBKEB,  appellant,  The  Mayor,  Aldermen  and  Burgeases  of  Halifax,        -Kauway 

being  the  Local  Board  of  Health  for  that  borough,  respondents.  y. 

Mayor,  &cof 
HU.  Vacation,  1868.  Tthemoutb. 

'pHB  case  was  argued  in  Michaelmas  Term,  Novejnber  16,  20,  1867, 
before  Cockbubn  C.  J.  and  Mellob  J.  (Sheb  J.  left  the  Court  betbre 
the  close  of  the  argument  on  November  16,)  by  Maule  {Hannay  with 
him)  for  the  respondents ;  MeUish  (JCemplay  with  him)  for  the  appellants. 
They  cited  Tait  t.  The  Carlisle  Board  oj  Health  (6),  Luscomb,  appt.. 
The  Plymouth  Board  of  HeaUh,  respondents  (c),  Clayton  v.  Fenmck  (d). 
Beg,  T.  Heath  (e). 

Cur,  adv,  vuU, 

Cockbubn  C.  J.  now  delivered  the  judgment  of  the  Court.  Monday , 

This  was  a  case  stated  for  the  opinion  of  this  Court  upon  the  following  f^^^*^  ^ '    • 
facts. 

By  a  Local  Act^  4  G^.  4.  c.  xc,  "  for  paving,  lighting,  cleansing,  water- 
ing and  improving  the  township  of  Halifax,  &c.,"  trustees  appointed 
imder  the  Act  were  by  the  99th  section  empowered,  for  the  purpose  of 
FEiisiDg  money  to  cany  into  execution  such  of  the  purposes  of  the  Act 
as  related  to  the  improvement  and  regulation  of  the  township,  to  raise 
and  levy  rates,  not  exceeding  28.  6<£.  in  the  pound  upon  the  annual 
rent  or  value  of  rateable  property  in  the  township,  such  annual  rent  or 
value  to  be  from  time  to  time  settled,  ascertained,  and  fixed  in  such 
manner  as  the  trustees  should  direct.  Then  follows  in  the  101st 
section  a  proviso  which  gives  rise  to  the  present  contest,  namely,  "  that 
the  mills,  messuage,  lands  and  hereditaments,  with  the  appurtenances, 
the  estate  of  the  Marchioness  of  Hertford  and  in  the  occupation  of 
John  Hodgson^  shall  be  charged  and  rated  at  one  third  only  of  the  full 
rate  or  assessment  for  the  time  being  to  be  levied  by  virtue  of  this  Act." 

In  1848  the  parliamentary  borough  of  Halifax^  comprising  the  whole 
of  the  township  of  Halifax  and  parts  of  the  adjoining  townships  of 
Northowram  and  Souihowram,  was  by  Royal  Charter  created  a  muni- 
cipal Corporation  under  the  provisions  of  stat  5  &  6  fT.  4.  c.  76.,  and 
thereupon  the  trustees  then  acting  under  the  Local  Act  4  G»  4.  c.  xc. 
doly  transferred  their  powers  to  the  Corporation  of  Halifax,  in 
accordance  with  the  75th  section  of  stat.  5  &  6  H^.  4.  c.  76. 

In  1851,  by  a  provisional  order  of  the  General  Board  of  Health,  con- 
firmed by  stat.  14  &  15  Vict,  c.  103.,  the  provisions  of  The  Public 


{h)  2  E,  <f-  B.  492.  (c)  E,  B.  <f  E.  691. 

(i)  6  E,  #  B,  1 14,  (c)  7  B.  4'  S.  285. 
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1868.       cipal  borough,  so  that  there  should  not  be  two  bodies 
North        having  co-ordinate  powers  within  the  district.     But  this 

EASTEBlf  _^ 

Bailway 

Company  Health  Act»  1848,  were,  with  the  exception  of  the  50th  section,  applied 
Hbjot' ice.  of  ^^  ^®  borough  of  Halifax.  The  same  order  repealed,  with  the  exception 
Tf  NiMOUTH.  of  certain  sections,  the  previous  Local  Act,  4  G,  4.  r.  zc  Among  others 
it  repealed  the  99th  section,  which  gave  the  power  of  leryixig  ratts. 
But  it  left  unrepealed  the  101  st  section,  which  as  before  stated  secured 
to  the  property  therein  specified  the  priyilege  of  being  assessed  only  st 
two  thirds  of  its  value. 

Other  Local  Acts  have  since  been  passed.  In  1853  an  Act  was  psssed 
for  the  improvement  of  the  borough  of  Halifax,  the  principal  objects 
of  which  were  first  to  give  powers  to  the  Corporation  to  procure  a  better 
supply  of  water,  and  to  erect  waterworks  for  that  purpose,  giving  them 
authority  for  this  purpose  to  levy  water  rates  proportioned  to  the  rental 
of  houses,  and  secondly  to  place  the  mariiet  under  the  management  of 
the  Corporation,  and  to  enable  them  to  build  a  new  market  and  lery 
market  tolls. 

In  1858  another  Act,  21  &  22  Viet,  e,  xcL,  was  passed,  authorising  the 
Coiporation  to  maintain  and  regulate  the  Pai^  recently  given  by  Mr. 
Francis  Orossley  to  the  borough,  and  to  provide  public  baths  in  the 
Park,  and  for  making  a  cemetery,  and  for  making  further  provision  with 
respect  to  the  waterworks  and  the  improvement  of  the  borough  and  for 
other  purposes.  Parts  of  the  Act  were  to  be  executed  by  the  coipora- 
tion, and  others  by  the  Local  Board.  Rating  powers  were  provided  by 
the  Act. 

In  1862  another  Improvement  Act,  25  Sc  26  Vict.  c.  xli,  was  passed, 
extending  the  powers  of  the  Corporation  and  Local  Board,  and  ginng 
farther  powers  of  rating. 

Lastly,  in  1865,  an  Act  was  passed  for  extending  the  boundaries  of 
the  municipal  borough  and  district  of  Halifax,  and  otherwise  improving 
the  borough,  and  to  amend  and  extend  the  Acts  relating  thereto.  By 
this  Act  the  Acts  applicable  to  the  former  borough  and  district  are 
applied  to  the  enlarged  area,  and  by  this  Act  again  rating  powers  are 
conferred. 

Since  the  order  for  applying  The  Public  Health  Act,  1848,  came  into 
operation,  the  rating  powers  under  the  former  Local  Act  having  been 
taken  away,  rates  have  been  levied  within  the  borough  under  The 
Public  Health  Act,  1848,  and  The  Local  Government  Act^  185a 

In  the  four  rates  recently  made,  viz.,  a  borough  rate,  a  general  district 
rate,  a  special  district  rate,  and  an  improvement  rate,  the  proper^  ooeu- 
pied  by  the  appelknts,  being  part  of  the  property  protected  by  the  101  st 
section  of  stat.  4  G.  4.  c.  xc,  was  assessed  at  its  full  value  instead  of 
two  thirds  of  its  value.    Hence  the  present  appeal. 
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provisional  order,  which  partially  incorporated  sect.  88  of       18G8. 
Stat.  11  &  12  Vici.  c.  63.,  leaving  out  the  proviso  in       North 

^ Eastern 

'  ■  Railway 

On  the  argument  before  us  it  was  contended,  on  behalf  of  the       Company 
respondents,  that  as  the  order  of  the  General  Board  of  Health,  applying    jyf ^yor,  &c.  of 
The  Public  Health  Act,  1848,  to  the  township  and  borough  of  Halifax,     Txnemodth. 
had  omitted  to  repeal  the  lOlst  section  of  the  Local  Act,  that  section 
must  be  taken  as  ingrafted  on  The  Public  Health  Act,  1848,  and  as 
qualifying,  in  fayour  of  the  occupiers  previously  privileged  under  that 
section,  the  rating  power  given  by  The  Public  Health  Act,  1848.     It 
was  further  niged  that  the  88th  section  of  The  Public  Health  Act,  1848, 
and  the  corresponding  section  of  The  Local  Government  Act,  1858, 
section  55,  which  provides  that  where  ''  any  kind  of  property"  within  a 
district  has,  previously  to  the  application  of  the  Act,  been  exempt  from 
rating  by  a  Local  Act,  such  exemption  shall  continue,  must  be  taken  to 
apply  to  such  a  case  as  the  present. 

The  latter  arg^ument  was  m^t,  and  we  think  sufficiently  met,  by 
refereooe  to  the  case  of  Tait  v.  The  Carlisle  Board  of  Health  (a),  in  which 
it  was  held  that  the  words  of  these  sections  applied  only  to  the  species 
or  description  of  property,  and  not  to  its  locality.  A  fortiori,  this  would 
be  so  where  the  exemption  was  as  in  the  present  case  in  respect  of 
property  belonging  to  a  particular  individual 

The  azgument  as  to  the  implied  annexation  of  the  101st  section  of 
Stat  4  ff.  4.  c.  xc  to  The  Public  Health  Act,  1848,  was  met  on  the  part 
of  the  respondents  by  adverting  to  the  enlaiged  area  of  the  district,  and 
the  fiur  wider  scope  and  pnipose  of  the  present  taxation  as  compared  with 
that  provided  for  by  former  Acts,  whence  it  was  to  be  inferred  that  the 
Legislature  could  not  have  intended  on  the  creation  of  new  powers  to 
eontinae  an  exemption  which  had  been  established  when  the  area  aud 
pirpose  of  the  local  taxation  was  so  much  more  limited. 

We  do  not  attach  much  weight  to  this  reasoning.  If  the  effect  of  the 
omission  to  repeal  the  101st  section  by  the  order  putting  The  Public 
Health  Acty  1848,  in  force,  was  to  incorporate  that  section  in  The  Public 
Health  Act»  1848,  as  applicable  to  the  borough,  so  as  to  operate  as  a 
proviso  on  the  general  rating  power;  inasmuch  as  The  Local  Govern- 
ment Act,  1858,  is  to  be  read  with  The  Public  Health  Act,  1848,  and  all 
the  subsequent  Local  Acts  refer  to  and  are  as  it  were  based  upon  The 
Pablie  Health  Act,  1848,  the  same  qualification  would  attach  to  the 
lating  powers  throughout,  and  the  privilege  given  by  the  101  st  section 
would  continue.  But  after  a  careful  examination  of  all  these  Acts,  which 
certainly  constitute  an  intricate  and  entangled  jungle  of  legislation. 


(a)  2  ff.  #  5.  492. 
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1868.       favour  of  railway  and  certain  other  property,  alters  tlie 

j^^^y^       mode  of  ratitig  prescribed  by  that  Act,  andis  the  making 

piihw       ^^  *  ^^^   enactment    not  applying  that  Act  to  the 

Company     borough.    The  power  to  apply  part  of  that  Act  was 

Mayor,  &c  of  intended  to  be  exercised  by  keeping  alive  the  Local  Act 

TtRXIIOUTB.  ^  mt      a 

with  such  alterations  as  were  required  under  the  altered 
circumstances. 

Further^  the  Local  Act  did  not  extend  to  the  whole 
area  which  is  constituted  a  district  under  stat.  11  &  12 
Vict^  c.  63. 

Manisty^  in  reply. 

Cur.  adv.  vuU, 

m 

-which  it  is  most  painftil  to  wade  through,  we  hare  oome  to  the  ooDduBuia 
that  thoogh  the  101st  section  is  not  in  terms  repealed  it  is  TiitnaUy 
annulled  by  the  repeal  of  the  99th  section  of  the  Local  Act;  which  gaTe 
the  power  of  ratic^^  and  that  there  is  nothing  in  any  of  the  Acts  in 
question  which  revires  it.  The  exemption  conferred  by  the  lOlst  section 
of  stat.  4  &.  4.  c.  xc  is  confined  to  rates  directed  to  be  levied  "btf 
virtue  of  the  Mid  Act,"  But  no  rates  are  now  levied  by  Tirtae  of  that 
Act.  The  rating  powers  conferred  by  it  are  gone.  Though  some  of  the 
rates  levied  under  the  later  Acts,  General  or  Local,  are  applicable  to  the 
purposes  of  the  former  Local  Act,  as  to  those  which  are  not,  as  for 
instance  the  borough  rate,  the  question  of  exemption  could  not  arise  at 
alL  Yet  even  the  former  are  no  longer  levied  in  any  sense  by  virtue  of  the 
Local  Act.  The  omission  to  repeal  the  101st  section  may  perhaps  &irly 
lead  to  the  inference  that  the  intention  of  those  who  framed  the  order 
of  the  General  Board  of  Health  was  to  preserve  the  privilege  given  by 
that  section  intact ;  but  if  such  was  the  intention  means  hare  not  been 
taken  to  give  effect  to  it. 

We  must  deal  with  this  complicated  and  imperfect  legislation  as  we 
find  it ;  and  for  the  reasons  we  have  given  we  are  of  opinion  that  the 
lOlst  section  of  stat.  4  G^.  4.  c.  xc.  has  become  inoperative,  and  conse- 
quently that  this  assessment  has  been  rightly  made.  The  rates  will 
tlierefore  be  confirmed. 

But  we  thihk  the  question  was  one  which  the  appellant  was,  under 
the  circumstances,  well  warranted  in  raisbg,  and  therefore  that  there 
should  be  no  costs. 

Rate  confirmed,  without  costs. 
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LiTsH  J.  now  delivered  the  judgment  of  the  Court.  18GS. 

The  rate  appealed  against  is  assessed  upon  the  full  north 

annual  value  of  such  part  of  the  appellants'  railway  as  sJiihray 

lies  in  the  township  of  Tynemouth  and  upon  two-thirds  Company 

of  the  annual  value  of  that  part  which  lies  in  the  town-  Mayor,  &c  of 

^  Ttkkmoutb. 

ship  of  Chirton  (including  in   each  case  the  stations^ 
dwelling  houses,  warehouses,  sheds  and  the  other  ad- 
juncts of  a  railway),  and  the  appellants  contend  that 
they  are  entitled  to  the  benefit  of  the  proviso  to  the 
88th  section  of  The  Public  Health  Act,  1848  (11  8z;  12 
Vict  c.  63.),  and  to  have  so  much  of  their  road  as  con- 
sists merely  of  the  railway  assessed  in  one-fourth  of  the 
annual  value,  notwithstanding  that  the  provisional  order 
declares  that  such  proviso  shall  not  apply  to  the  borough 
of  Tynemouth,    The  contention  is  that  that  part  of  the 
order  is  ultra  vires.     It  is  hardly  necessary  to  say  that  if 
it  is,  it  is  not  rendered  valid  by  stat.  14  &  15  Vict. 
c  103.  ».  1.,  inasmuch  as  that  enactment  only  confirms 
the  provisional  order  *'  so  far  as"  it  is  authorized  by  The 
Public  Health  Act,  1848. 

Before  proceeding  to  consider  the  terms  of  The 
Public  Health  Act,  1848,  which  confer  the  authority  on 
the  Board  to  make  provisional  orders,  it  is  desirable  to 
bring  clearly  to  view  the  alterations  which  the  provisional 
order  proposes  to  eflFect 

By  the  74th  section  of  the  Local  Act,  9  G.  4. 
c,  xxxvii.,  which,  as  appears  from  the  case,  extended 
over  the  township  of  North  Shields  and  part  of  each  of 
the  townships  of  Tynemouth,  Preston  and  Chirton,  the 
occupiers  of  all  lands,  &c.,  in  North  Shields,  of  all 
detached  houses  not  in  a  street,  and  of  all  gardens  and 
lands  used  for  husbandry  throughout  the  district,  were 
liable  to  be  assessed  to  an  annual  rate  in  any  sum  not 
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1868.  exceeding  1#.  4£f.  in  the  pound,  and  the  occupiers  of 
North  *W  property  other  than  the  above  (except  schools^  &c) 
RaUwfi^  in  any  sum  not  exceeding  2s.  in  the  pound.  There  is 
Company  nothing  in  the  Act  which  required  that  the  seFcral  pro- 
Major,  &c  of  perties  should  be  rated  in  the  proportions  above  indi- 
cated. It  was  only  in  the  event  of  maximum  rates  being 
imposed  that  the  property  in  North  Shields,  detached 
houses,  gardens,  &c.,  had  any  preference.  Up  to  that 
point  each  might  have  been  assessed  at  its  full  annual 
value. 

The  appellants'  railway,  not  being  in  NorA  Shieldi, 
was,  up  to  the  passing  of  stat  15  &  16  Vict  c.  103., 
rated  at  its  full  value. 

The  provisional  order,  sect  5,  repeals  the  74th  section 
of  the  Local  Act  altogether ;  and  this  was  clearly  within 
the  power  of  the  Board ;  stat.  11  &  12  Vict.  c.  63.  s.  10. ; 
Turner  v.  The  Mayor  of  Halifax  (a).  It  also  enlarged 
the  area  of  the  Local  Act  and  extended  its  unrepealed 
provisions  over  the  whole  municipal  borough  of  7^"^ 
mouth ;  and  this  also  was  within  the  competence  of  the 
Board.  This  is  the  extent  to  which  it  "  repeals,  alters 
and  extends'^  the  Local  Act  so  far  as  concerns  the  qaes- 
tion  before  us.  And  if  it  had  then  done  no  more  than 
"  apply*'  the  88th  section  of  the  General  Act,  the  con- 
sequence would  have  been  that  the  stations,  dwelling 
houses,  &c.,  would  have  been  separately  rateable  at  their 
full  annual  value,  but  the  line  of  railway  with  the 
sidings,  turntables,  and  so  much  of  the  platform  as  was 
to  be  considered  as  the  side  of  the  railway  (  The  Stmtk 
Wales  Railway  Company ,  appts..  The  Swansea  Board  of 
Health,  respts.  {b) ),  would  have  been  rateable  at  only 
one-fourth  of  such  value. 

(a)  See  p.  623  note  (a).  (ft)  4  E.  4-  B.  189. 


xxxii.  victoria]  629 

« 

But  the  order,  while  it  *^  applies^'  the  88th  section  to  1868. 

the    borough,   excepts   so    much  of  that   section    as  thoktb 

favours  railways  and  canal  property,  and  by  sect  14  gj^"*" 

orders  that  all  houses^  buildings,  yards,  gardens,  lands,  Company 

tenements  and  hereditaments  in  the  township  of  North  Major,  &c.  of 

Tthkmouth. 
Shields,  and  all  detached  houses  not  forming  part  of  a 

street,  and  all  lands  occupied  solely  as  gardens  or  for  the 
purpose  of  husbandry,  shall  be  rated  and  assessed  only 
upon  two-thirds  of  the  full  net  annual  value,  and  re- 
enacts  the  exemption  of  charity  and  other  lands  which 
were  exempted  by  the  Local  Act,  thus  subjecting  those 
parts  of  the  line  of  railway  which  are  not  in  the  town- 
ship of  Nortfi  Shields  to  a  rating  at  full  value  contrary 
to  the  terms  of  the  88th  section  of  the  Greneral  Act. 

The  authority  of  the  Board  of  Health  is  given  by  the 
10th  section  of  stat.  11  &  12  Vict  c.  63.,  and  it  is  in 
these  terms : — '*  If  after  such  enquiry  or  further  enquiry 
as  aforesaid  it  appear  to  the  said  General  Board  to  be 
expedient  that  this  Act  or  any  pari  thereof  should  be 
put  in  force  within  any  city,  town,  borough,  parish,  or 
place  in  which  any  such  Local  Act  of  Parliament  as 
aforesaid  is  in  force,  they  shall  make  a  provisional  order 
under  their  hands  and  seal  of  office  accordingly,  with 
such  provisions,  regulations,  conditions,  and  restrictions, 
with  respect  to  the  application  and  execution  of  this  Act 
or  any  part  thereof,  and  with  respect  to  any  such  Local 
Act,  and  the  repeal,  alteration,  extension,  or  future 
execution  of  the  same,  and  in  all  respects  whatsoever 
as  they  may  think  necessary  under  all  the  circumstances 
of  the  case.'' 

Is  such  a  severing  of  the  88th  section  justified  as  a 
•'  putting  in  force,"  or,  to  use  the  term  which  is  employed 
in  the  earlier  part  of  the  1 0th  section  as  denoting  the  same 
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1868.  thiDgy  as  "  applying  a  part  of  this  Act  to  the  borough''  ? 

NoBTH    '  ^®  think  not.     The  88th  section  fixes  the  proportion 

^^JjJ^"  in  which  certain  descriptions  of  property  shall  contribute 

Company  towards  the  expenses  of  the  sanitary  measures  contem- 

Hayor,  &c  of  plated  by  the  Act,  and  it  must  be  supposed  according  to 
Ttnkmooth. 

the  amount  of  benefit  to  be  derived  from  these  measures, 

and  although  the  stipulation  in  favour  of  railways, 
canals^  &C.9  is  put  in  the  form  of  a  proviso,  it  is  in  sub- 
stance an  exception.  The  section  says  in  efiect  that  the 
occupiers  of  all  property  except  canals,  railways,  arable, 
meadow  and  pasture  ground,  &c.t  shall  be  rated  at  foil 
value,  and  the  excepted  properties  at  one-fourth  of  such 
value. 

To  say  that  the  excepted  properties  shall  be  rated  at 
full  value  or  at  two-thirds  their  value  is  not  to  '*  apply'' 
or  "  put  in  force"  the  Act  or  any  part  of  the  Act,  but 
to  make  a  new  and  substantially  difierent  enactment 
materially  altering  the  rights  of  parties  in  the  district 
to  which  the  Act  is  applied.  It  appears  to  us  that  the 
Board  have  no  more  power  to  make  this  alteration 
in  the  Act  than  they  have  to  order  that  rates  which 
the  Act  says  shall  be  paid  by  the  occupier  shall  not  be 
paid  by  the  occupier  but  by  the  owner.  Is  it  then 
warranted  by  the  general  words  which  follow  ?  What 
these  words  were  intended  to  include  is  not  clear ;  as 
observed  by  Coleridge  J.  in  Clayton  v.  Fenwick  (ct),  they 
"  are  so  general  that  they  must  receive  some  limitation." 
"Whatever  they  may  have  been  intended  to  mean,  it 
seems  obvious  they  did  not  mean  to  give  such  a  power 
as  this,  for  while  the  word  "  alteration"  is  inserted  with 
reference  to  dealing  with  the  Local  Act,  no  such  word  is 
found  with  reference  to  the  General  Act. 

(fl)  GK^B.  114.  i;n. 
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It  was  contended  in  the  argument  that  the  order^  con-  1868. 

strued  as  a  whole,  amounted  to  no  more  in  effect  than  the  north 

perpetuating  the  74th  section  of  the  Local  Act,  9  G.  4  R^a^y 

c.   xxxvii.,   and  preserving   the    rights  given  by  that  Company 

82ction.     We  cannot  accede  to  this  view.     If  the  74th-  M*yor,&c.  of 

Ttubmouth. 

section  remained  in  force  no  more  than  2$.  iathe  pound 
could  have  been  assessed  in  one  year  on  so  much  of  the 
railway  as  lies  within  the  area  of  that  Act,  and  for  aught 
we  know  the  rates  under  the  order  may  exceed  this 
amount. 

Upon  the  different  effect  of  the  two  sections,  the  74th 
of  the  Local  Act  and  the  14th  of  the  order,  we  have 
already  observed.  But  even  this  argument  applies  only  to 
North  Shields,  The  substantial  objection  remains  that 
the  properties  beyond  that  limit,  which  by  the  General 
Act  are  assessable  at  one-fourth,  are  by  the  order  rate- 
able at  full  value. 

For  these  reasons  we  are  of  opinion  that  the  rates  are 
bad  and  must  be  amended. 

Rates  to  be  amended. 


RoLLE,  appellant,  Whyte,  respondent.         m^^2^* 
[Reported  ante,  pp.  806.  315.] 
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Morton  and  others  against  Woods  and  others. 


B,,  in  oonsideration  of  advances  from  his  bankers,  conyejed  to  them 
two  pieces  of  ground  by  a  deed  reciting  that  one  portion  was  alreadj 
mortgaged  in  fee  upon  trusts  for  the  sale  of  the  land  and  application  of 
the  purchase  money;  and  as  a  farther  security  for  the  principal  and 
interest  for  the  time  being  due  from  him  in  respect  of  the  adrancest  be 
*'  attorned  and  became  tenant"  to  the  bankers,  their  heirs  and  assigiiB, 
at  and  from  the  date  of  the  deed,  of  such  of  the  premises  thereby 
conveyed  "  as  was  or  were  in  his  occupation  for  and  during  the  term 
of  ten  years,  if  that  security  should  so  long  continue,  at  and  under  the 
yearly  rent  of  80(V.,  to  be  paid  yearly  on  every  1st  October  in  everj 
year,  the  first  yearly  rent  to  be  paid  and  payable  on  the  Ist  October 
then  next,  provided  that  notwithstanding  anything  therein  contained, 
and  without  any  notice  or  demand  of  possession,  it  shoukl  be  lawftil 
for  the  defendants,  their  heirs,  executors,  administrators  or  assigns, 
before  or  after  the  execution  of  the  trusts  of  sale  therein  contained, 
to  enter  into  and  upon  the  mortgaged  premises  or  any  put  thereof  and 
to  eject  B,  and  any  tenant  or  person  claiming  or  to  daim  under  him 
therefrom,  and  to  determine  the  term  of  ten  years,  notwithstanding  any 
lease  or  leases  that  might  have  been  granted  by  him.**  This  deed  was 
not  executed  by  the  mortgagees,  the  bankers,  but  B.  continued  his 
exclusive  occupation  of  the  premises  until  the  mortgagees  distrained 
upon  them  for  arrears  of  rent.  No  rent  had  ever  been  paid.  Held,  by 
the  Court  of  Queen's  Bendi  and  affirmed  by  the  Exchequer  Chamber, 

1.  That  the  tion-execution  of  the  deed  by  the  mortgagees  was  no 
objection  to  the  right  to  distrain,  as  the  effect  of  the  deecf  was  to  crests 
not  a  term  of  years  but  a  tenancy  at  will,  to  whidh  B.  had  assented  by 
attorning  and  continuing  to  occupy  the  premises. 

2.  That  after  having  attorned  and  continued  so  to  occupy  he  could  not 
object  that  the  deed  shewed  that  he  and  his  mortgagees  had  only  an 
ej^uitable  interest  in  part  of  the  ^misea  mortgaged,  or  deny  that  the  rela- 
tion  of  landlord  and  tenant  subsisted  between  himself  and  the  mortgagees. 

3.  That  the  deed  was  not  void  as  against  the  assignees  in  bankruptey 
of  the  mortgagor  for  want  of  registration  as  a  bill  of  sale  under  stat. 
17  &  18  Vict.  c.  36. 


'T^HIS  was  an  action  for  the  recovery  of  9S9L  11#.  2^.» 
damages  for  the  seizijire  under  a  distress  warrant  of 
certain  chattels  alleged  by  the  plaintiffs  to  be  their 
property  as  creditors'  assignees  of  John  Brown,  junior, 
a  bankrupt;  and  by  the  consent  of  the  parties  a  case 
without  pleadings  was  stated  for  the  opinion  of  the 
Court 


XXXIL   VICTORIA.]  633 

John  BrotDUy  junior^  was  devisee  in  trust,  under  the      [1869.] 
will  of  John  Brown,  senior,  with  Lancelot  Brown  and     'mortoh 
W.  H.  Jolly^  and,  subject   as  in  the  will  expressed,       Woods. 
entitled  in  fee  to  one  moiety  of  certain  hereditaments 
situate  at  South   Hylton^  in   the  county  of  Durham, 
including  the   Bivet  Manufactory,  which  was  on  the 
12th  September^  1866,  and  thence  until  the  date  of  his 
bankruptcy,  in  his  occupation.    Prior  to  and  at  the  date 
of  the  mortgage  to  F.  Horn,  after  mentioned,  he  was 
seised  in  fee  of  certain  other  hereditaments,  also  situate 
at  South  Hylton^  called  the  Rolling  Mills,  which  also 
were  on  the  12th  September,  1866,  and  thence  until  his 
bankruptcy  in  his  occupation. 

By  indenture  dated  the  30th  May,  1865,  and  made 
between  John  Brown,  junior,  of  the  first  part,  Lancelot 
Broum  of  the  second  part,  and  F*  Horn  of  the  third  part, 
in  consideration  of  1500/.  to  John  Brown  by  F.  Horn 
then  paid,  John  Brown  released  and  conveyed  to  F.  Horn 
and  his  heirs  a  certain  piece  or  parcel  of  ground  and 
hereditaments  in  the  indenture  particularly  described, 
situate  at  South  Hylton,  including  the  Rolling  Mills, 
to  the  use  of  F.  Horn,  his  heirs  and  assigns,  for  ever, 
subject  to  a  proviso  for  redemption  and  with  the  power 
of  sale  in  the  indenture  contained.  Lancelot  Brown 
joined  in  this  deed  as  surety  for  his  brother  John  Brown 
and  not  otherwise. 

At  the  time  of  the  execution  by  John  Brown,  junior,  of 
the  indenture  of  the  12th  September,  1866,  after  men- 
tioned, and  for  some  time  previously,  he  banked  with 
the  defendants,  who  are  bankers  carrying  on  business 
in  copartnership  at  Newcastle  and  Sunderland  under  the 
style  or  firm  of ''  fVoode  §•  CoJ' 

On  the  8th  September^  1866,  John  Brown,  junior,  who 
was  then  indebted  to  the  defendants  on  the  balance  of 
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[1869.]      his  banking  account  in  a  sum  of  about  1300/!.^  applied  to 

llQ^'gox      them  to  make  further  advances  to  the  extent  of  1800t 

Woods.       ^  enable  him  to  carry  on  his   business,  which  they 

agreed  to  do  on  the  terms  specified  in  the  foUowing 

memorandum :  — 

*'  8th  September,  1866. 

*'  Memorandum.   In  consideration  of  Messrs.  lVood$ 
jlr  Co.  this  day  agreeing  to  advance  me  to  the  extent  of 
1800/.^  I  agree  to  execute  to  them  a  mortgage  on  my 
freehold  land,  rolling  mills^  machinery,  fixtures,  plant 
and  premises  at  Soiiih  Hylton,  subject  to  a  present 
mortgage  of  1500/.  to  F.  Harn^  and  also  on  all  my  estate^ 
share  and  interest  in  the  rivet  manufactory  near  to  the 
above  premises  and  on  the  entirety  of  the  machinery 
therein ;  such  to  be  for  securing  the  above  advance  and 
all  moneys  due  or  to  become  due  from  me  to  the  said 
Messrs.  JVoods  ^  Co.  on  my  account  with  them^  or  on 
my  bills  of  exchange  or  on  any  other  account  whatso- 
ever.    Such   mortgage  to  contain  absolute   powers  of 
sale  and  an  attornment  as  tenant,  at  the  rent  of  800/. 
per  annum  payable  in  advance,  and  all   other  usual 
clauses.     Interest  at  the  usual  rate  charged  by  Messrs. 
fFoods  Sf  Co.     This  security  to  be  a  continuing  security 
notwithstanding  any  change  in  the  firm  by  death,  change 
of  partners  or  otherwise. 

"  "Witness  my  hand, 

''John  Brown,  junior." 

After  the  memorandum  was  signed  and  delivered, 
and  before  the  execution  of  the  indenture  of  the  12th 
September,  1866,  the  defendants  in  pursuance  and  on 
the  faith  of  the  terms  of  the  memorandum  made 
further  advances  to  John  Broum,  junior,  to  the  amount 
of  1649/.  IOji.  or  thereabouts,  in  part  of  the  sum  of 
1800/1  so  agreed  to  be  advanced  by  them. 
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By  indenture  dated  the  12th  September,  1866,  and  made       [1869.] 
between  John  Brawn^  junior,  of  the  first  part,  and  the       hortoii 
defendants  of  the  second  part:    after  recitiDg,  among       woods, 
other  things,  the  indenture  of  mortgage  dated  the  30th 
Magy  1865,  and  an  indenture  of  further  charge  to 
F.  Horn  of  10007.  upon  the  premises  included  in  the 
last  mentioned  mortgage  dated  the  6th  July^  1866,  and 
also  reciting  that  two  several  sums  of  1500/.  and  10007. 
were  still  due  on  the  recited  securities,  but  all  interest 
thereon  respectively  had  been  paid  to  the  last   cur- 
rent day  of  payment;  and  also  reciting  that  under  the 
last  will  and  testament  of  John  Brown,  senior,  late  of 
South  Hyliony  John  Brown,  junior,  subject  as  in  the 
will  expressed,  was  entitled  in  fee  to  one  undivided 
moiety  of  all  the  real  estate  devised  by  the  will,  except 
a  certain  dweUiDg  house  therein  mentioned,  and  includ- 
ing in  such  real  estate  the  Bivet  Manufactory;  and 
also  reciting  that  part  of  the  real  estate  of  the  testator 
devised  by  the  will^  and  which  part  included  the  Bivet 
Manufactory,  had  by  agreement  and  arrangement  with 
the  trustees  and  other  parties  beneficially  interested  in 
the  will  been  for  some  time  and  then  was  in  the  exclu- 
sive possession  of  John  Brown,  janior,  who  carried 
on  the  trade  of  a  rivet  manu&cturer  thereon,  and  that 
all  the  machinery  and  plant  of  every  description  on 
the  Bivet  Manufactory  were  the  exclusive  property  of 
John  Brown,  junior;    and    also    reciting    that    John 
Brown,  janior,  being  indebted  to  the  defendants  on  the 
balance  of    his  banking    account   with  them,  had  in 
order  to  induce  them  to  forbear  taking  proceedings 
at  law  against  him  to  recover  such  balance  and  to 
continue  their  dealings  with  him,  contracted   to  give 

VOL.  IX.  2  V  B.  &  s. 


636  [EXCH.  CH.   HILARY  VACATION. 

[1869.]  them  such  mortgage  or  security  as  thereinafter  appearing : 
MoRTOH  ^°  consideration  of  the  premises  and  also  in  oonsidera- 
y^^  tion  of  lOf.  paid  by  the  defendants  to  John  Brown, 

junior,  he  did  thereby  appoint,  grant,  release,  oonyey 
and  confirm  to  the  defendants  (amongst  other  things), 
first,  all  that  piece  of  ground  and  hereditaments,  includ- 
ing the  Boiling  Mills,  therein  particularly  described, 
being  the  hereditaments  comprised  in  and  conveyed 
to  F,  Horn  by  the  indenture  of  mortgage  of  the  30th 
May,  1865,  and  secondly,  all  that  undivided  moiety 
and  all  other  share,   beneficial  estate  and  interest  of 
John  Brown,  junior,  of  and  in  the  Rivet  Manufactoiy 
and  all  other  real  estate  devised  by  the  will  of  the 
testator   (except  the    dwelling   house),   and   also  the 
entirety  of  the  machinery  both  fixed  and  moveable,  and 
all  engines,  boilers,  cranes  and  other  fixtures,  articles 
and  plant  in  and  upon  the  rivet  manufactory  then  or 
thereafter  to  be  in  the  occupation  of  John  ^roioa,  junior, 
to  have  and  to  hold  the  land,  hereditaments,  puddling 
ftimaces,  rolling  mills,  machinery,  manufactories  and  all 
other  the  premises  thereinbefore  described  and  thereby 
intended  to  be  granted,  assured  or  otherwise  conveyed, 
with  their  appurtenances,  unto  the  defendants,  their 
heirs,  executors,  administrators  and  assigns,  according 
to  the  different  natures  or  tenures  thereof  respectively, 
upon  trust  that  they  (the   defendants)  should  either 
immediately  or  at  ^ny  time  or  times  thereafter  sell  and 
absolutely  dispose  of  the  several  hereditaments  and  all 
other  the  premises  described  and  granted,  assored  or 
otherwise  conveyed,  and   should    apply  the  purchase 
money  to  arise  from  such  sale  in  manner  therein  men- 
tioned :  and,  as  a  further  security  for  the  principal  and 
interest  moneys  for  the  time  being  due  from  John 
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Brown,  junior,  under  or  by  virtue  of  that  indenture,       [1869.] 
John  Brown,  junior,   did  thereby  attorn  and  become       hobtoh 
tenant  to  the  defendants,  their  heirs  and  assigns  as  and        woods. 
from  the  date  thereof  of  such  of  the  hereditaments  and 
premises  thereby  granted  or  otherwise  conveyed  as  was  or 
were  in  his  occupation,  for  and  during  the  term  of  ten 
years,  if  that  security  should  so  long  continue,  at  and 
under  the  yearly  rent  of  800/.,  to  be  paid  yearly  on  every 
1st  October  in  every  year,  the  first  yearly  rent  to  be 
paid  and  payable  on  the  1st  October  then  next,  provided 
that,  notwithstanding  anything  therein  contained  and 
without  any  notice  or  demand  of  possession,  it  should 
be  lawful  for  the  defendants,   their  heirs,  executors, 
administrators  or  assigns,  before  or  after  the  execution 
of  the  trusts  of  sale  therein  contained  to  enter  into  and 
upon  the  mortgaged  premises  or  any  part  thereof,  and 
to  eject  John  Brown,  junior,  and  any  tenant  or  person 
claiming  or  to  claim  under  him  therefrom,  and  to  deter- 
mine the  term  of  ten  years,  notwithstanding  any  lease  or 
leases  that  might  have  been  granted  by  him. 

The  indenture  of  the  12th  September,  1866,  the 
recitals  of  which  were  to  be  taken  as  true  (so  far  as 
the  facts  therein  stated  were  not  shewn  to  have  been 
varied),  was  executed  hjJohn  Brown,  junior,  on  the  day 
of  the  date  thereof,  but  it  was  at  the  date  of  making 
the  distress  after  mentioned  and  still  was  unexecuted  by 
or  on  behalf  of  Woods  tf  Co,f  and  had  never  been  regis- 
tered as  a  bill  of  sale  or  otherwise.  It  was  executed  by 
John  Brown,  junior,  in  pursuance  of  the  memorandum 
of  the  8th  September,  1866,  and  on  the  execution  thereof, 
the  defendants  made  him  further  advances  amounting, 
with  the  advances  made  by  them  between  the  giving 

2  u  2 
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[1869.]  of  the  memorandum  and  the  execution  of  the  indenture 
~MoBToii  ^^  ^  B^^  exceeding  the  sum  of  1800/.,  mentioned  in 
WooDi.       *^®  memorandum. 

After  his  execution  of  the  indenture  until  and  at 
the  time  of  making  of  the  distress  after  mentioned, 
John  Brown,  junior,  continued  his  exclusive  occopatioD 
both  of  the  Rivet  Manufactory  and  of  the  Rolling  Milk. 

In  the  beginning  of  October^  1866,  John  jffroioM,  junior, 
found  himself  in  such  pecuniary  difficulties  as  to  be 
unable  to  carry  on  his  business  any  longer,  and  sos- 
pended  payment,  and  by  a  circular  dated  the  16ih 
October  J  a  meeting  of  his  creditors  was  oouTened  and 
was  held  on  the  19th  October ;  but  prior  to  the  making 
of  the  distress  he  had  committed  no  act  of  bank- 
ruptcy, unless  the  execution  by  him  of  the  indenture 
of  the  12th  September,  1866,  was  such. 

On  the  16th  October,  1866,  the  defendants,  by  ff.  S^ 
their  bailiff,  distrained  certain  goods  and  chattels,  which 
at  the  time  of  such  distress  were  on  the  rivet  works  and 
the  rolling  mills  respectively,  for  800/.,  being  one  year's 
rent,  which  under  the  indenture  of  the  12th  September, 
1866,  accrued  due  on  the  1st  October,  1866.  At  the 
time  when  this  distress  was  made  there  was  due  to  the 
defendants  from  John  Brown,  junior,  on  the  security  of 
the  indenture  of  the  12th  September,  1866,  a  sum  con- 
siderably exceeding  the  sum  for  which  the  distress  was 
made. 

The  warrant  authorizing  the  distress,  together  with 
the  notice  of  distress  and  the  schedule  of  chattels  so 
distrained,  as  well  as  the  indentures  before  mentioned 
and  the  memorandum  after  mentioned,  were  to  be 
taken  as  part  of  this  case. 
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On  the  25th  October^  1866,  John  Brawn,  junior,  filed      [1869.] 
a  declaration  of  insolTency,  and  on  the  23rd  November,      if^^oN 
1866,  he  was  adjudicated  a  bankrupt  on  a  creditor's       ^^^g 
petition.     The    acts   of  bankruptcy  upon  which  the 
adjudication  was  based  were  the  execution  of  the  in- 
denture of  the  12th  September,  1866,  and  the  declara- 
tion of  insolvency ;  but  this  was  not  to  be  taken  as  any 
admission  that  the  execution  of  the  indenture  of  the 
12th  September,  1866,  was  an  act  of  bankruptcy. 

The    plaintiffs  were  appointed    creditors'   assignees 
under  such  bankruptcy. 

Pursuant  to  a  memorandum  of  agreement  made  the 
20th  February,  1867,  the  plaintiffs  paid  to  the  defend- 
ants the  sum  of  939/.  1I«.  2d.  for  rent  and  costs  of 
distress,  such  payment  having  been  made  under  protest 
and  solely  to  get  rid  of  the  defendants'  distress,  and 
without  prejudice  to  any  proceedings  which  the  plaintiffs 
might  take  for  the  recovery  of  such  sum,  the  plaintiffs 
therein  declaring  their  intention  to  dispute  the  validity 
of  such  distress  in  such  manner  as  they  should  be 
advised. 

On  payment  of  this  sum  the  defendants  withdrew 
from  possession  of  the  distrained  chattels,  and  the 
plaintiffs  afterwards  sold  them. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  distress  made  by  or  on  behalf  of  the  defendants 
was  legal  and  valid. 

Manisttf  {Shield  -with  him),  for  the  plaintiffs. — First. 
As  the  defendants  did  not  execute  the  mortgage  deed  of 
the  12th  September,  1866,  the  term  of  ten  years  was 
never  created,  and  therefore  there  was  no  power  to  dis- 
train for  the  rent  which  was  to  issue  out  of  the  property 
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[1869.]  during  the  intended  term ;  Swatman  v.  Ambler  {a).  The 
HoRTOH  intention  was  that  the  mortgagor  should  be  tenant  to 
Woods.  ^^^  mortgagees  for  a  term  of  ten  years  determinable  by 
the  mortgagees  upon  a  contingent  event ;  but  that  in- 
tention was  never  carried  out  It  is  the  same  as  if  the 
power  to  determine  the  tenancy  were  contained  in  a 
separate  deed.  [Coehbum  C.  J.  Suppose  a  lessee  at 
the  end  of  a  term  instead  of  holding  over  says  to  bis 
lessor,  allow  me  to  remain  tenant  and  I  will  pay  the 
same  rent  as  under  the  lease,  and  the  landlord  gives  no 
answer,  could  he  not  distrain  for  the  next  rent?]  A 
demise  at  a  fixed  rent  is  necessary  to  support  the  right  to 
distrain ;  Dunk  v.  Hunter  (b),  [Lush  J.  The  deed  here 
did  not  create  a  term  of  ten  years  in  the  mortgagor,  but 
only  a  tenancy  at  will,  the  mortgagor  paying  rent  for 
ten  years  if  allowed  to  remain  in  possession  so  long  and 
the  mortgage  debt  were  not  dischai^ed.  Coehbum  C.  J. 
H^est  V.  Frtiche  (c)  disposes  of  this  point]  There  the 
mortgagors  had  the  legal  estate,  and  the  relation  of 
landlord  and  tenant  was  created  by  the  attornment  of 
the  mortgagors  to  the  mortgagee  and  payment  of  rent 
[Blackburn  J.  The  case  is  very  briefly  reported ;  but 
the  payments  were  payments  of  interest  on  the  mort- 
gage deed.  Why  is  not  a  lease  created  though  the 
lessor  has  not  executed  the  deed  ?  May  not  this  operate 
as  a  release  under  the  Statute  of  Uses  ?]  There  is  no 
person  seised  to  uses.  By  stat.  8  &  9  Vict,  c.  106.  s.  2. 
all  corporeal  tenements  and  hereditaments  as  regards 
the  conveyance  of  the  immediate  freehold  are  deemed 
to  lie  in  grant  as  well  as  in  livery. 

Secondly.  There  was  no  right  to  distrain  on  the 

(tf)  SExch.72,  (b)  5J?.#^.322. 

(c)  3  Exch,  216. 
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Boiling  Mills,  in  which^  as  appears  from  the  Schedule^  [1869.] 
was  the  greater  part  of  the  property  distrained.  At  the  Mortoh 
time  of  the  execution  of  the  mortgage  deed  of  the  12th  Wooiw. 
September,  1866,  the  mortgagor  was  only  entitled  to  the 
eqnity  of  redemption,  and  therefore  could  not  convey  a 
legal  reversiou,  so  that  there  is  neither  express  power 
to  distrain  nor  one  incident  to  the  reversion.  And  the 
fact  of  the  mortgagor  having  only  the  equity  of  redemp- 
tion appears  on  the  face  of  the  deed,  and  therefore  the 
mortgagor  is  not  estopped  from  denying  that  the  mort. 
gagees  have  a  reversion.  The  plaintiffs  cannot  be  heard 
to  prove  what  is  contrary  to  the  recitals  in  the  deed ; 
Pargeter  v.  Harris  {a).  In  Cuthbertson  v.  Irving  (b), 
affirmed  in  error  (c),  the  lease  did  not  disclose  that  the 
lessor  had  only  an  equitable  interest.  ICocUurn  C.  J. 
referred^to  Jollg  v.  Arbuthnoi  (</).]  In  that  case  Lord 
Chelmsford  C,  reversing  the  decision  of  Sir  John  Romillg 
M.  B.  (e),  held  that  a  tenancy  was  created  between  a 
receiver  of  the  Court  of  Chancery  and  the  mortgagor, 
because  there  was  the  consent  of  the  mortgagee,  who 
had  the  legal  estate. 

Thirdly.  The  deed  of  the  12th  September,  1866,  was 
void  as  against  the  plaintiffs,  being  assignees  in  bank- 
ruptcy, for  want  of  registration  as  a  bill  of  sale  under 
Stat.  17  &  18  Vict.  c.  86.  [Cockbum  C.  J.  It  is  void 
only  as  a  bill  of  sale.  Mellish,  contra. — And  there  is 
nothing  to  shew  that  the  goods  distrained  were  chattels 
or  taken  under  a  bill  of  sale.] 

MeUish  (Kemplay  with  him),  for  the  defendants. — 

(a)  7  «.  B.  708.  (A)  ^  H.  i  N.  742. 

(c)  eH.^N,  135.  (d)  4  2?«  ^.  #  J.  224. 

(«)  28  L,  J.  Chanc.  274. 
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[1869.]  First.  The  intention  of  the  parties  to  the  deed  of  the 
MoRToir  ^^^^  September,  1866,  was  that  there  should  be  a  tenancy 
at  will  only;  and,  that  being  created,  there  was  a  right 
of  distress;  West  v.  Fritehe  {a).  It  makes  no  difference 
that  in  that  case  the  mortgage  deed  did  not  affect  to 
create  a  term.  [He  also  cited  Doe  d.  Garrod  y.OJky  {Ji\ 
Co.  Litt.  55  a.,  Com.  Dig.  Estates  by  Grant  (H  1).] 
[Blackburn  J.  In  Sugden  an  Powers  722,  8th  ed.,  it  is 
said,  "  A  lease  granted  under  a  power,  like  every  other 
estate  so  raised,  takes  effect  as  if  it  were  contained  in 
the  instrument  containing  the  power,''  citing  WhiikeVt 
Case  (c).] 

Secondly.  As  to  the  objection  that  it  appears  on  the 
face  of  the  deed  that  the  mortgagor  had  prcTiously  mort- 
gaged the  rolling  mills,  and  therefore  had  not  the  1^ 
estate  to  coutcj  to  the  defendants,  parties  may  create 
an  estate  by  wrong;  and  here,  the  mortgagor  haiing 
had  actual  occupation  as  tenant,  is  estopped  by  matter 
of  fiEust,  which  is  of  a  higher  nature  than  estoppel  by 
the  recital  in  an  instrument.  In  Dancer  v.  Hastings  {d) 
a  lease,  under  which  the  plaintiff  in  replevin  held, 
described  fF.  as  receiver  appointed  by  the  Court  of 
Chancery,  and  the  rent  was  made  payable  to  him  or  any 
future  receiver,  it  was  held  that  fP.  was  estopped  from 
disputing  the  tenancy.  In  Jolly  v.  Arbuihnot  (e)  Sir  John 
Romilfy  M.  B.  distinguished  Dancer  v.  Hastings  (d)  on 
the  ground  that  the  person  distrained  on  had  accepted  a 
lease  from  the  receiver  of  the  Court  of  Chancery  simpli- 
citer ;  but  Lord  Chelmsford  points  out  that  it  appeared 
from  the  report  in  12  Moore  that  the  lease  "set  out  the 

(a)  3  Exeh,  216.  (6)  12  ^.  #  £  481. 

(O  8  Cb.  69 6.  (d)  12  Moo.  34;  4  Binff. 2. 

(e)  ^DeG.^J.TSA,  238-9. 
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title  of  the  lessor  as  receiver  appointed  by  the  Court  of      [1869.] 
Chancery,  and  made  the  rent  payable  to  the  lessor  or      j^^^^^,, 
any  fature  receiver  or  receivers,  shewing  thereby  most       w^m 
clearly  that  the  lessor  had  no  interest  in  the  land/'     In 
Evans  t.  Maihias  (a)  it  was  held  that  a  lease  by  a 
receiver  of  the  Court  of  Chancery  did  not  operate  as  a 
lease  by  the  real  owner.  The  cases  cited  on  the  other  side 
do  not  touch  the  present    In  Swatman  v.  Ambler  (&)  the 
demise  was  of  tolls,  which  are  an  incorporeal  heredita- 
ment    Pargeter   v.   Harris  {c)  involved    a    point  of 
pleading ;    while  Cuthbertson  v.  Irving  (d),   affirmed  in 
error  (e),  is  rather  in  favour  of  the  defendants. 

Shield,  absente  Manisty,  by  leave  of  the  Court,  in 
reply. — As  to  the  necessity  of  a  legal  reversion  or  an 
estoppel  to  that  effect  or  equivalent  to  it,  he  cited 
Greenaway  v.  Hart  (/).  The  report  of  Dancer  v. 
Hastings  (g)  is  unsatisfactory.  ICockburn  C.  J.  It  is 
so.]  According  to  Com,  Dig.  Estates  by  Grant  (H  1, 
H  2),  this  was  a  tenancy  at  sufferance.  [Blachbum  J. 
In  such  a  tenancy  no  rent  is  ever  reserved.]  It  was  not 
a  tenancy  at  will ;  it  was  not  determinable  at  the  wiU  of 
the  bankrupt,  for  he  could  not  determine  it  unless  he 
paid  off  the  mortgage. 

CocKBUBN  C.  J.  When  this  case  is  cleared  from  the 
cloud  of  legal  erudition  which  has  been  raised  we  are 
able  to  do  justice  between  the  parties  without  contra- 
vening any  rule  of  law. 

(tf)  7 ^. # A 690.  {b)%Exch.'n. 

(e)  7  Q.  B,  708.  (rf)  4  JBl  #  N.  742. 

(«)  6  JET.  #  2\r.  136.  (/)  14  C.  B,  340. 

is)  12  Moo.  34 ;  4  Bing.  2. 
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[1869]  The  first  class  of  objections  to  the  distress  arises  from 

Morton  the  non-execution  of  the  deed  by  the  defendants,  who, 
Woooi.  being  mortgagees^  distrained  for  rent,  and  it  is  twofold. 
In  the  first  place  it  is  said  that  the  relation  of  lessor 
and  lessee,  or  landlord  and  tenant,  did  not  come  into 
operation  between  the  parties.  As  to  that,  Wegt  ?. 
Fritehe  (a)  is  an  authority  to  shew  that  although  a  deed 
of  this  description  is  not  executed  by  the  mortgagee, 
yet,  if  the  mortgagor  has  attorned  uid  occupied  as 
tenant  after  execution  of  the  deed  by  him,  the  reUtion 
of  landlord  and  tenant  is  created.  In  the  next  place  it 
is  said  that  by  this  deed  it  was  intended  to  create  a 
term  of  ten  years,  and  that  this  intention  fails  by  reason 
of  the  deed  not  haying  been  executed  by  both  parties, 
and  therefore  the  rent  reserved  cannot  be  distrained  for. 
But,  assuming  that  it  was  intended  to  create  such  a 
tenancy,  a  deed  is  not  required  where  the  tenancy  does 
not  extend  beyond  three  years.  The  argument  that  this 
was  only  a  tenancy  at  sufferance  is  plausible.  There 
can  however  be  no  doubt  that  it  was  a  tenancy  at  will, 
for,  although  the  attornment  was  to  operate  for  ten 
years  if  the  security  should  not  sooner  cease  by 
payment  of  the  debt,  the  mortgagor  did  not  bind  him- 
self to  continue  tenant  for  that  term ;  he  could  get  rid 
of  his  tenancy  by  paying  off  the  principal,  and  the 
mortgagees  were  empowered  to  turn  the  mortgagor  oat 
at  any  time  without  any  formal  notice.  That  is  to  all 
intents  and  purposes  a  tenancy  at  will,  and  therefore 
does  not  require  the  execution  of  a  deed  to  create  it. 

The  second  objection  is,  that  as  a  portion  of  the  pre- 
mises included  in  the  mortgage  deed,  and  on  which  the 
distress  to  a  considerable  extent  was  made,  consisted  of 

(a)  3  Exch,  216. 
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land  and  other  property  already  subject  to  another  mort-  [1869.] 
gag^  the  legal  estate  being  outstanding  in  other  persons,  mortoh 
the  mortgagor  had  only  an  equity  of  redemption,  and  ^^ 
therefore  he  had  no  legal  estate  to  grant  to  the  mort- 
gagees ;  and  he  not  having  it  to  grant  they  could  not 
take  it,  and  therefore  were  not  entitled  to  distrain.  This 
argument,  so  far  as  it  goes,  is  well  founded,  but  the 
answer  is,  that,  although  it  appears  on  the  face  of  the 
instrument  that  the  defendants  had  not  the  legal  estate, 
yet  after  the  mortgagor  attorned,  he  and  those  who 
claim  through  him  are  estopped  from  denying  that  the 
relation  of  landlord  and  tenant  existed  so  as  to  pass  as 
between  them  the  legal  reversion  to  the  mortgagees. 
There  are  indeed  many  instances  in  which  a  person  admit- 
ted as  tenant  is  not  estopped  from  denying  that  the  lessor 
never  had  title,  or,  if  he  had,  that  his  title  has  been 
put  an  end  to  by  eviction.  But  it  is  well  settled  that 
if  a  person  takes  land  from  another  and  enters  into 
possession  as  tenant,  and  is  not  evicted,  and  the 
rights  of  the  lessor  are  in  no  way  altered,  that  person, 
after  having  enjoyed  the  land,  is  estopped  from  saying 
that  the  legal  reversion  is  not  in  the  lessor  so  as  to 
entitle  him  to  all  the  incidents  of  the  reversion.  Here, 
although  the  tenant  was  not  let  into  possession  under 
the  defendants,  he  was  permitted  to  remain  in  posses- 
sion from  the  date  of  the  execution  of  the  deed  upon 
the  footing  of  being  tenant ;  and  the  cases  cited  autho- 
rise us  so  to  hold.  In  Dancer  v.  Hastings  (a),  where  a 
person  had  taken  a  lease  from  a  receiver  appointed  by 
the  Court  of  Chancery,  in  whom  it  would  be  impossible 
to  say  that  the  legal  reversion  was,  it  was  held  that  it 

(a)  12  Moo,  34 ;  4  Bing.  2. 
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[1869.]      was  not  competent  for  the  lessee  to  deny  that  he  was  bis 
MoBTON      landlord  and  had  the  reversion*  And  in  Jb%  v.  Arbuth' 

■r 

Woods.  not  (a),  where  the  parties  had  the  same  object  as  m  the 
present  case,  which  led  to  the  execution  of  a  deed,  it  wsi 
agreed  that  the  mortgagor  should  remain  in  poasessioDi 
but  that  to  make  the  security  more  perfect  a  receiver 
should  be  appointed  and  the  mortgagor  should  attoin  to 
him,  Lord  Chelmsford  held  that  the  right  to  diatiain 
flowed  out  of  the  intention  of  the  parties  and  the 
relation  of  landlord  and  tenant  created  by  the  deed.  In 
the  present  case  the  arrangement  made  was  for  the 
double  purpose  of  enforcing  the  security  and  enabling 
the  mortgagor  as  tenant  to  remain  in  possession,  and 
the  intention  of  the  mortgagor  in  attorning  as  tenant 
was  that  for  better  securing  the  payment  of  interest 
the  mortgagees  should  have  the  right  to  distrain.  There- 
fore, acting  on  authority  and  on  the  principle  laid  down 
by  Lord  Chelmsford,  our  judgment  must  be  for  the 
defenduits. 

Blackburn  J.  Under  this  deed,  which  was  executed 
only  by  the  bankrupt,  after  reciting  the  previous  mort- 
gage, he  conveyed  his  estate  to  the  defendants,  with  a 
clause  that  he  did  thereby  attorn  and  become  tenant 
to  them,  their  heirs  and  assigns,  for  and  during  the 
term  of  ten  years,  if  the  security  should  so  long  con- 
tinue, at  and  under  the  yearly  rent  of  800/.,  to  be 
paid  yearly  on  every  1st  October:  provided  that,  not- 
withstanding anything  therein  contained  and  without 
any  notice  or  demand  of  possession,  it  should  be  law- 
ful for  them  to  enter  into  and  upon  the  mortgaged 

(a)  A  J)e  G.  f  J,  224, 
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premises  and  to  eject  therefrom  him  and  any  tenant      [1869.] 
or  person  claiming   or  to   claim  under  him,   and  to      Hobtoji 
determine  the  term  of  ten  years.     After  this  deed  had       Woods. 
been  made,  and  the  mortgage  money  paid.  Brawn  con« 
tinned  in  possession  until  the  mortgagees  entered  upon 
the  premises  and  distrained! 

The  first  question  is,  how  did  this  instrument  operate 
so  as  to  enable  the  mortgagees  to  distrain?  Clearly  that 
was  their  object.  The  objection  is  that  though  Brown 
executed  the  deed  the  mortgagees  did  not ;  and  that  a 
term  often  years  could  not  be  created  without  an  intima- 
tion of  the  will  of  the  lessor,  and  that  stat.  8  &  9  Vtd. 
e,  106.  s.  8.  requires  that  this  must  be  done  by  writing 
under  seaL  If  it  were  intended  to  create  a  term  of  ten 
years  I  do  not  see  my  way  to  saying  that  the  non-execu- 
tionof  this  deed  by  the  mortgagees  would  prevent  it  so 
operating.  I  leave  that  an  open  question.  For  on  the 
construction  of  the  instrument  I  come  to  the  conclusion 
that  the  mortgagor  was  absolutely  tenant  at  will  to  the 
defendants,  although  that  tenancy  might  last  for  ten 
years;  and  therefore  being  for  less  than  three  years  it 
might  be  created  by  agreement  not  under  seaL  fVest  v. 
FrUcke  (a)  is  a  distinct  authority  that  the  occupation 
by  the  mortgagor  with  the  defendants  consent  after  he 
had  executed  the  deed  is  enough  to  create  a  tenancy. 
In  that  case  the  mortgagor  had  remained  in  possession 
two  years  and  had  paid  interest,  but  length  of  posses- 
sion does  not  affect  the  question,  and  the  payment  of 
interest  was  not  payment  of  rent ;  and  the  Barons  of 
the  Exchequer  avoided  deciding  on  that  ground.  There- 
fore there  was  in  the  present  case  a  tenancy  entitling 
the  defen  dants  to  distrain. 

(a)  3  Exch,  216. 
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[1869.]  The  seoond  objection  is  that  a  considerable  portion 

HoBTOH      ^^  ^^^  premises  had  been  already  mortgaged,  so  that 
Wooiw       ^^^  defendants    as   second   mortgagees   had  only  an 
equitable  estate  and  could  only  convey  that    And  it 
was  rightly  contended  that  in  order  to  support  a  dis- 
tress there  must  be  a  demise  and  a  l^;al  reversion. 
But  it  is  suflScient  if  the  reversion  is  by  estoppel  and 
not  actual     If  one  party  is  let  into  possession  by 
another  under  an  agreement  that  the  former  shall  be 
tenant  and  the  latter  landlord,  each  is  estopped  from 
denying  the  title  of  the  other.     In  answer  to  that  it  is 
said,  that  it  is  disclosed  on  the  face  of  the  instrumeDt 
evidencing  the  agreement  between  the  parties  that  there 
was  another  person  in  whom  the  legal  estate  was  out- 
standing, and  who  might  have  ejected  the  mortgai^or, 
but  upon  principle  I  do  not  see  how  this  is  an  answer. 
The  principle  is,  that  the  relation  of  landlord  and  tenant 
is  created  by  estoppel,  and  it  is  not  affected  by  a  notice 
from  the  party  who  lets  the  other  into  possession,  saying, 
"  I  tell  you  fairly  that  there  is  a  third  person  who  has 
the  legal  estate,  and  warn  you  that  your  holding  is 
precarious,  but  still  you  are  my  tenant.*'     Here  was  no 
change  of  occupation  under  the  defendants,  but  a  con- 
tinued occupation  under  them,  which   comes  to  the 
same  thing.     This  principle  was  acted  on  in  Dancer  v. 
Hastinffs  (a)  and  JoUy  v.  Arbuthnot  (b),  which  last  is  a 
stronger  authority,  because  Lord  Chelmsford  reversed 
the  decision  of  the  Master  of  the  Rolls :  see  p.  243. 

Mellob  J.  I  think  that  upon  the  true  construction 
of  this  deed  the  object  of  the  parties  was  that  Brawn 
should  become  tenant  to  the  mortgagees  for  ten  years^ 

(a)  12  B.  Moo,  34;  4  Binff,  2,  (b)  A  De  G,  f  J.  224. 
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but  taking  the  whole  together  it  did  not  create  a  term      [1869.] 
of  ten  yearsj  for  the  tenancy  was  subject  to  the  power  ~mobtoh 
of  the  mortgagees  to  enter  at  any  moment  and  turn       ^qq,,, 
the  mortgagor  out  of  possession.     Therefore  the  mort- 
gagor had  no  greater  estate  than  a  tenant  at  will. 
Under  ordinary  circumstances  the  mortgagor  becomes 
tenant  at  will  to  the  mortgagee,  but  that  alone  is  not 
sufficient  to  give  the  mortgagee  a  right  to  distrain: 
to  support  that  right  there  must  be  a  rent,  and  in  the 
present  case  there  is  a  fixed  rent. 

The  second  objection  is,  that  as  to  part  of  the  property 
there  is  no  legal  reversion  in  the  defendants  by  reason 
of  the  deed  being  an  assignment  of  a  second  mortgage. 
But,  looking  to  the  doctrine  of  estoppel  and  the  founda- 
tion of  it,  that  objection  fails.  The  foundation  of  that 
doctrine  is  the  actual  obtaining  possession  of  property 
by  one  party  from  another,  and  the  remaining  in  pos- 
session with  his  permission.  The  rule  of  law  is,  that 
in  that  state  of  things  the  former  cannot  turn  round 
and  say  that  the  latter  had  no  title  to  put  him  in 
possession.  This  however  does  not  prevent  the  party 
irom  shewing  that  the  title  of  his  landlord  has  expired, 
or  that  he  has  been  turned  out  of  possession  by  superior 
title. 

Lush  J.  I  am  glad  to  find  that  there  is  no  legal 
difficulty  in  carrying  out  the  intention  of  the  parties. 
If  they  intended  to  create  a  term  exceeding  three  years, 
as  the  mortgagor  only  executed  the  deed  and  there  was 
no  payment  of  rent  the  distress  would  have  failed. 
But  if  they  intended  to  create  a  term  less  than  three 
years,  the  assent  of  the  parties  without  a  deed  would 
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[1869.]  amount  to  a  demise^  and  the  right  of  distress  would  be 
MoRToa  incident.  Now^  though  it  was  contemplated  that  the 
WooM.  tenancy  might  last  for  ten  years,  it  was  not  intended 
that  the  mortgagor  should  have  a  term  certain ;  he  was 
to  remain  tenant  at  the  will  of  the  mortgagees,  binding 
himself  to  pay  them  rent  for  a  term  not  exceeding  ten 
years,  so  long  as  the  mortgagees  should  allow  him  to 
remain  in  possession.  That  being  the  manifest  inten- 
tion, the  acting  upon  it  is  sufficient  to  make  the  mort- 
gagor tenant  according  to  the  terms  of  the  deed. 

The  next  objection  is,  that  the  distress  was  partly  on 
the  premises  in  respect  of  which  the  mortgagees  had  only 
an  equitable  title  and  no  reversion,  and  that  that  fact 
appearing  on  the  face  of  the  deed  prevents  the  doctrine 
of  estoppel  from  being  applied.  But  this  argument 
proceeds  on  a  misapprehension  of  that  doctrine.  A 
person  to  whom  land  has  been  let  is,  so  long  as  he  holds 
it,  in  the  same  position  as  if  his  lessor  had  title,  and 
cannot  be  heard  to  say  his  lessor  has  no  legal  title. 
In  the  present  case  the  mortgagor  did  not  go  out  of 
possession  and  receive  possession  agaiQ  from  the  mort- 
gagees ;  but  that  ceremonial  was  not  necessary,  because 
he  attorned  to  the  defendants.  Therefore  I  think  that 
the  distress  can  be  maintained  in  its  entirety. 

Judgment  for  the  defendants. 


The  plaintifis  having  brought  error  upon  this  jodg- 
ment,  the  case  was  argued  in  Hilary  Vacation,  Febnuny 
2,  8, 1869|  and  judgment  given  on  the  latter  day. 
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Joshua  WilUams  {Manisty  and  Shield  with  him),  for      [1869.] 
the  plaintiffs,  argued :  First.  That  the  facts  here  did  not      Uovton 
create  a  tenancy  at  will,  but  created  a  term  of  ten  years,       Woods. 
determinable  in  a  certain  manner,  either  by  the  lessor 
or  lessee.     For  this  he  cited  Bro.  Abr.  Lease,  pL  18 ; 
Bae,  Abr,  Leases  and  Terms  for  Years,  (L)  8.  vol.  4, 
p.  836,  7th  ed. ;    Co.  Liit.  57  a. ;   Dinsdale  v.  Iks  (a), 
Niewporfs    Case  (i),    Pinhnm    v.    Souster  (c),    Wath 
Corwey.  p.  2,  9th  ed.     [Cleasby  B.  referred  to  Blunden 
y.  Bough  {d).'\     Also  stat  8  &  9  Vict.  c.  106.  s.  8., 
Swatman  v.  Ambler  (e),  JPitman  v.  Woodbury  {/),  West 
y.  Fritche  {g\  Cole  on  Ejectment,  450 ;   Woodfall  Land, 
and  Ten.  187, 9th  ed. 

Secondly.  There  was  here  no  estoppel :  Co,  Litt. 
852  b..  Eighth  rule ;  Pargeter  v.  Harris  (A),  Cuthbertson 
y.  Irving  (t),  Saunders  y.  Merrgweather  (J).  And  the 
attornment  had  no  effect:  stat.  11  G.  2.  c.  19.  s.  11., 
Dancer  v.  Hastings  (A),  Jottg  v.  Arbuthnot  (/). 

Thirdly.  This  deed  was  an  evasion  of  the  Act  for  the 
B^istration  of  Bills  of  Sale,  17  &  18  Vict.  c.  Z&.ss.  1. 7. 

Kemplay,  for  the  defendants,  was  not  called  upon. 

Kelly  C.  B.  (after  a  full  statement  of  the  facts). 
Although  the  objections  to  the  defendants*  right  to 
distrain  are  of  a  highly  technical  nature,  we  are  bound 

(a)  2  Lev.  68 ;  8.  C.  nom.  Hinchman  v.  lies,  1  Ventr.  247. 

(b)  Skin.  423.  (c)  8  Exch.  138. 763. 
(d)  Cro.  Car.  302.                                  {e)  8  Exch.  72.  80. 
(/)  3  Exch.  4.                                        iff)  3  Eich.  216. 

(A)  7  Q.  B.  708.  727^. 

(i)  4  fl;  #  iV.  742;  affirmed  in  error,  6  H.  f  N.  135. 
0")  3  JBT.  #  C.  902.  (*)  12  3foo.34;  4  Bing.  2. 

{1)  4J)eG,fJ.  224. 

VOL.    IX.  2    X  B.    &    8. 
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[1869.]      to  gire  effect  to  them  if  thejr  are  sustained  by  law,  sod 

HoRTON      the  more  so  as  we  have  heard  an  able  argament  from 

Woods.      ^^®  plaintiflb'  counsel,  in  which  all    the  aathoritieBy 

ancient  and  modem,  bearing  on  the  questioD,  have 

been  brought  before  ns. 

First.  As  to  the  objection  that  the  defendaDts,  not 
having  the  legal  estate  in  them,  had  no  legal  right  of 
distress.  It  is  clear  that  they  had  not  the  legal  estate, 
but  that  may  be  said  of  all  lessors  where  there  is  a 
tenancy  by  way  of  estoppel  and  the  lesson  ha?e  no 
title  at  alL  The  defendants  rely  upon  a  tenancy  by 
way  of  estoppel,  and  it  becomes  important  to  con- 
sider whether  the  law  of  estoppel  is  applicable.  It  is 
contended  for  the  plaintiffs  that  no  estoppel  arises  where 
the  truth  appears  on  the  face  of  the  instrument  itadf ; 
and  it  certainly  appears  by  the  mortgage  deed  of  Sep- 
tember 1866,  that  the  legal  estate  was  outstanding  in  the 
first  mortgagee.  In  support  of  this  proposition  sereral 
cases  were  cited,  but  when  we  look  at  the  &cts  and  the 
ratio  decidendi  in  those  cases  none  of  them  is  directly 
in  point.  They  were  either  actions  upon  covenant, 
where  under  the  terms  of  the  instrument  the  covenant 
could  only  be  enforced  by  action  at  law,  or  actions  of 
ejectment,  in  which  it  appeared  that  the  plaintiff  had 
not  the  legal  estate,  but  that  it  was  outstanding  in 
another  person.  But  even  if  any  of  the  decisions  or 
dicta  which  have  been  referred  to  lead  to  the  conclusion 
that  where  the  truth  against  which  the  estoppel  is 
directed  appears  upon  the  face  of  the  deed  there  can  be 
no  estoppel,  that  doctrine  must  be  taken  to  have  been 
overruled  by  the  higher  authority  of  the  Lord  CShancellor 
in  Jolly  V.  Arbuthnot  (a),  and  we  are  bound  to  defer  to 

(rt)  4  Z?f  (?.  cf  j;  224. 
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it,  as  the  decision  of  a  Court  of  co-ordinate  jurisdiction      [1869.] 
with  ourselves.     In  that  case  there  was  a  mortgage  and      Mortom 
an  agreement  that  a  tenancy  should  subsist^  not  between       woodb 
the  mortgagor  and  mortgagee,  but  between  the  mort- 
gagor and  a  receiver  who  was  appointed  under  a  deed 
bearing    even   date  with    the  mortgage    deed.      The 

ft 

receiver  so  appointed  could  have  no  legal  nor  indeed 
equitable  estate  in  him,  and  his  character  of  receiver 
and  the  absence  of  any  legal  estate  in  him  appeared  on 
the  face  of  the  receivership  deed.  The  Master  of  the 
Bolls  took  the  view  here  contended  for  by  the  plaintiffs, 
and  decided  that  the  receiver  had  no  right  of  distress. 
But  Lord  Chelmsford  overruled  that  decision,  and  held 
that  the  circumstance  of  its  appearing  on  the  face  of  the 
instrument  that  it  was  a  tenancy  between  the  mortgagor 
and  the  receiver,  who  had  no  interest  in  the  premises, 
did  not  do  away  with  the  tenancy  nor  the  right  of  dis- 
tress, which  arose  by  implication  of  law.  His  Lordship 
said,  p.  287,  ^'  It^  is  contended  that  the  attornment  to 
ApUvT  the  receiver  <'  had  no  operation ;  not  by  agree- 
ment, because  he  had  no  interest  in  the  land  to  which 
it  could  apply — nor  by  estoppel,  because  the  deed  sets 
forth  the  rights  and  interests  of  all  parties,  and  shews 
that  Aplin  had  no  reversion  in  the  premises  to  which 
the  power  of  distress  could  be  incident.  It  appears  to 
me,  however,  that  the  circumstance  of  the  truth  of  the 
case  appearing  upon  the  deed  is  a  reason  why  the 
agreement  of  the  parties  which  it  embodies  should  be 
carried  out,  either  by  giving  effect  to  their  intentions  in 
the  manner  which  they  have  prescribed,  or  by  way  of 
estoppel  to  prevent  their  denying  the  right  to  do  the 
acts  which  they  have  authorized  to  be  done.  If 
attornment  to   a  mortgagee  would  be  good  to  create 

2x2 
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[18G9.]  a  tenancy  in  the  mortgagor  (which  seems  to  he 
MoATON  provided  for  hy  the  11th  G,  2ud,  c.  19.),  why  should 
WooDf .  ^^^  ^^  attornment  to  a  third  person,  with  the  consent 
of  the  mortgagee,  operate  either  to  create  a  tenancy 
or  to  estop  all  parties  from  denying  that  snch  a 
tenancy  exists  ?  The  statement  in  the  deed  of  the 
character  with  which  ApUn  was  to  be  clothed  in 
order  to  carry  out  the  object  of  the  parties,  and  the 
proof  which  it  affords  of  his  having  no  previous  title 
to  the  land,  appears  to  me  to  furnish  no  objection  to 
the  validity  of  the  distress  in  question/'  His  Lord- 
ship then  referred  to  Cornish  v.  Searell  (a)  and  Dancer  v. 
Hastings  (i),  as  supporting  a  tenancy  between  the  mort- 
gagor and  the  receiver.  Tliere  is  indeed  this  distinction 
between  the  caseoft/o%v.  Arbuthnot(c)  and  the  present, 
that,  although  the  mortgagor  and  mortgagee  are  parties 
to  the  transaction  and  the  creation  of  the  tenancy,  it 
appears  that  there  is  a  first  mortgagee  who  is  not  a 
party  to  the  deed ;  and  that  is  relied  upon  by  Mr. 
Williams.  But  when  we  consider  the  reasons  of  the 
law  for  the  doctrine  of  estoppel  it  is  manifest  that  it  is 
the  creation  of  a  tenancy  and  the  relation  of  the  parties 
thence  arising  which  creates  an  estoppel,  and  is  the  sole 
cause  of  the  legal  estate  being  unnecessaiy  to  support 
the  right  to  distrain,  and  not  the  act  of  any  third  party 
in  whom  the  legal  estate  is.  Therefore,  if  we  had  any 
doubt,  which  we  have  not,  we  should  defer  to  this 
authority;  and  though  the  defendants  have  not  the 
legal  estate  in  the  lands  in  question,  and  though  that 
fact  appears  from  the  instrument  before  us,  we  think 
that  does  not  disentitle  the  defendants  to  distrain,  nor 

(a)  SB.  4- a  471.  (6)  12  Moo.  34 ;  4  Bing.  2. 

(r)  4  De  G.  j- J.  22i, 
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affect  the  relation  of  landlord  and  tenant,  or  the  inci-  [1869.] 
dents  of  that  relation  created  l)y  and  arising  out  of  the  mobtoiI 
terms  of  the  instrument.  Woods. 

We  now  come  to  the  deed  itself,  and  have  to  consider 
the  question  whether  there  is  a  tenancy  at  all,  and  if  so 
a  tenancy  to  which  the  right  of  distress  is  incident. 
After  the  usual  language  of  a  mortgage  deed  there 
follows  a  clause  which  is  thus  stated  in  the  case: 
"And,  as  a  further  security  for  the  principal  and 
interest  moneys  for  the  time  being  due  from  John 
Brown,  junior,  under  or  by  virtue  of  that  indenture, 
John  Broum,  junior,  did  thereby  attorn  and  become 
tenant  to  the  defendants,  their  heirs  and  assigns,  as  and 
fi:t)m  the  date  thereof  of  such  of  the  hereditaments  and 
premises  thereby  granted  or  otherwise  conveyed  as  was 
or  were  in  his  occupation,  for  and  during  the  term  of 
ten  years,  if  that  security  should  so  long  continue,  at 
and  ander  the  yearly  rent  of  800/."  (a).  Then  follows 
the  proviso  that  notwithstanding  anything  therein  con- 
tained, and  without  any  notice  or  demand  of  possession, 
it  should  be  lawful  for  the  defendants  at  any  time  to 
enter  upon  the  premises  and  determine  the  term.  It  is 
contended  for  the  plaintiffs  that  here  is  no  tenancy  at 
all,  and  the  ground  on  which  that  contention  is  put  is 
that  it  was  the  intention  of  the  parties  to  create  a  lease 
for  ten  years,  and  the  lease,  not  being  under  seal  by 
reason  of  the  non-execution  of  the  mortgage  deed  by  the  . 
mortgagees,  is  void  by  the  Statute  of  Frauds,  29  Car.  2. 
c.  3.  M.  1.  2.  One  answer  to  that  is,  that  by  the  terms 
of  sect.  1  such  a  lease,  if  not  in  writing,  is  not  void,  but 
has  the  force  and  effect  of  a  lease  at  will  only.  This 
however  was  not  the  ground  upon  which  the  judgment 

(n)  See  ante  pp.  636-7. 
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[1869.]  ^^  ^'^®  Court  of  Queen's  Bench  proceeded.  It  is  con- 
^Q^^jf  tended  for  the  plamtifib  that,  the  intention  of  the  parties 
Woods  ^^  ^  create  a  tenancy  for  ten  years,  it  would  be  con- 
traiy  to  their  intention  to  hold  this  to  be  a  tenancy  at  will 
only.  In  support  of  that  proposition  Tcry  high  authorities 
were  dted,  viz.  Brookes  Abridgment,  Lecises,  pL  13,  re- 
peated in  Bacon's  Abridgment,  Leases  and  Terms  far 
Fears,  (L)  3.  vol.  4,  p.  836,  7th  ed.,  where  it  is  said, 
"  If  one  makes  a  lease  for  ten  years  at  the  will  of  the 
lessor,  this  is  a  good  lease  for  ten  years  certain,  and  the 
last  words  void  for  the  repugnancy" ;  and  it  was  argued 
that  here  the  attornment  was  for  ten  years,  and  the 
proviso  that  the  landlord  might  enter  and  determine  the 
lease  at  his  pleasure  did  not  convert  the  lease  into  a 
tenancy  at  will  but  must  be  rejected  as  repugnant.  And 
perhaps  that  might  be  so  in  an  ordinary  case  of  a  lease 
for  ten  or  twenty  or  twenty-one  years  between  landlord 
and  tenant.  But  when  it  appears  that  this  ia  a  mort- 
gage deed,  and  that  the  tenancy  or  relation  of  landlord 
and  tenant  with  a  rent  and  power  of  distress  reserved 
to  the  landlord  were  intended  as  a  mere  security 
for  the  payment  of  principal  and  interest,  the  rule  of 
construction  referred  to  does  not  apply.  For  looking 
at  the  intention  of  the  parties  to  be  collected  from  the 
whole  of  the  instrument  there  is  nothing  repugnant  in 
the  proviso.  The  parties  contemplated  that  the  relation 
of  mortgagee  and  mortgagor  and  consequently  of  landlord 
and  tenant  might  subsist  for  ten  years,  that  the  mortgage 
money  might  remain  unpaid  and  the  interest  be  r^ularly 
paid  during  that  time.  Accordingly  in  the  first  instance 
there  is  the  grant  of  a  lease  for  ten  years;  but  that 
is  followed  by  a  power  for  the  mortgagee  to  enter  at  any 
time  and  take  possession  of  the  premises  without  notice 


V. 

Woods. 
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or  demand  of  possesaion.     The  manifest  object  of  this      [1869.] 
proviso  is  that  whatever  might  be  the  nominal  duration      Ji^i^ 
of  the  tenancy  it  should  be  in  the  power  of  the  landlord^ 
that  is,  the  mortgagee^  whenever  it  was  necessary  to 
enforce  the  instrument^  to  put  an  end  to  any  tenancy 
that  might  be  created.   We  therefore  think  the  Court  of 
Queen's  Bench  were  right  in  their  construction  of  this 
deed.    Taking  the  two  portions  of  the  clause  in  question 
together  there  is  an  attornment  by  the  mortgagor  as 
tenant  for  ten  years,  but  the  power  given  to  the  mort- 
gagee to  enter  without  notice  or  demand  of  possession 
converted  the  term  of  ten  years  into  a  tenancy  at  will^ 
because  he  had  the  means  at  his  mere  will  and  pleasure 
to  determine  the  tenancy.     Therefore,  considering  the 
whole    instrument    together,   we  are  of  opinion  that 
Brown  having    attorned    tenant  in  respect  of  these 
premises  to  the  defendants  without  going  through  the 
useless  form  of  walking  out  of  them  and  into  them 
again^ — having  in  fact  derived  and  acquired  possession 
under  the  mortgagee  as  his  landlords  he  became  the 
tenant,  and  the  tenancy  for  years  was  converted  into  a 
tenancy  at  will. 

It  was  said  that  a  tenancy  at  will  cannot  be  created 
to  continue  beyond  the  lives  of  the  immediate  parties. 
The  whole  of  the  law  on  this  point  is  based  on  very  fine 
distinctions,  but  it  seems  that  a  tenancy  at  will  may 
continue  after  the  death  of  one  of  the  parties  unless  the 
heir  or  legal  representative  should  do  some  act  to 
manifest  his  intention  to  determine  the  tenancy.  It  is 
enough  to  say  that  the  circumstance  of  this  power  of 
entry  being  reserved  to  the  defendants  and  their  heirs 
does  BQt  necessarily  prevent  the  estate  in  question 
becoming  a  tenancy  at  will. 
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[1869.]  ^ut  if  any  doubt  could  exist  as  to  the  effect  of  tUa 

^Qj^^j,  instrument  with  reference  to  a  tenancy  at  will  being 
WooM.  c^^^^i  the  operation  of  the  Statute  of  Frauds,  29  Car.  % 
c,  3.J  puts  an  end  to  the  question.  For  supposing,  as 
Mr.  WUliams  argued^  that  though  it  was  intended 
to  grant  a  lease  for  ten  years,  yet  as  the  deed  was  not 
executed  by  the  lessor  it  must  be  treated  as  a  lease  by 
parol  only,  still  by  the  express  terms  of  sect  1  it  is  not 
absolutely  void  but  has  the  force  and  effect  of  a  lease  at 
will  only.  Therefore,  from  the  time  of  the  execution  of 
the  deed  or  the  attornment  by  the  mortgagor,  it  was 
strictly  a  tenancy  at  wilL  As  soon  as  rent  was  paid 
under  the  deed  it  would  become  a  tenancy  fiK>m  year  to 
year.  In  the  meantime  it  is  a  tenancy  at  will,  and  then, 
a  rent  of  specified  amount  being  reserved,  the  lands 
became  liable  to  a  power  of  distress  by  the  landlord. 

Consequently,  we  hold  with  the  Court  of  Queen's 
Bench  that  on  the  true  construction  of  the  deed,  as 
entered  into  between  the  parties^  this  is  a  tenancy  at  will 
For  though  the  defendants  did  not  execute  the  deed,  it 
is  quite  enough  that  Brown,  the  mortgagor,  executed  it, 
and  that  the  defendants  acted  on  it ;  and  it  appears  that, 
after  the  execution  of  it  by  Brown,  they  made  the 
stipulated  advances  of  money,  and  must  be  taken  to 
have  assented  to  and  accepted  the  deed.  That  is  much 
the  same  as  if  Brown  had  written  a  letter  embodying 
all  the  terms  in  the  deed,  including  the  clause  for  the 
payment  of  rent,  and  the  defendants  had  verbally 
assented  to  the  proposal  That  would  have  created  a 
tenancy  between  the  parties  either  by  estoppel  or  under 
the  operation  of  the  Statute  of  Frauds. 

As  to  the  point  on  the  Act  for  the  Registration  of 
Bills  of  Sale,  17  &  18  Vict.  c.  36.,  it  is  enough  to  say  in 
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the  first  place  we  have  no  power  to  draw  inferences  of 
fact^  and  we  cannot  intend  that  this  mortgage  deed  was 
an  evasion  of  that  Act^  for  we  are  not  sitting  as  a  jury. 
Andy  looking  at  the  instrument  itself  alone,  if  we  held 
this  to  be  a  bill  of  sale  within  the  Act  we  must  also 
hold  that  every  mortgage  including  chattels  with  a 
power  in  the  mortgagee  to  distrain  was  an  evasion  of 
the  Act.  But  that  position  cannot  be  maintained.  We 
think  this  deed  is  not  a  bill  of  sale  requiring  registration 
within  the  meaning  of  stat.  17  &  18  Vict  c.  86.^  and 
the  Court  of  Queen's  Bench  were  quite  right 
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MOETOH 

V. 
WOOM. 


Btles  and  EIeatino  J  J.^  Channell  and  Cleasbt  BB. 
concurred  {a). 

Judgment  affirmed. 

(a)  dmitk  J.  and  Piffoti  B.  were  present  during  the  first  day  of  the 
aignment. 


The  Queen  against  Tuowell. 
[Reported  ante,  pp.  867. 880.] 


Wednesday, 
June  10th. 
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Wednesday,     The  Guardians  of  the  Bradford  Union,  in  the 
^*^^  ' Counties  of  Wilts  and  Somerset,  appellants, 

The  Clerk  of  the   Peace  for  the  County  of 

Wilts  and  others,  respondents. 


Criminal 
lunatic. 
Bemooal  from 
prison  to 
asylum. 
County  gaol 
tfi  borough. 
Prison  Act, 
1865, 28  #29 
Vict,  c,  128. 
s,  57. 

Jurisdiction  of 
county  justices. 
Order 
adjudging 
settlement. 
Costs  oj  past 
maintenance, 
3  #  4  Vict, 
c,  54.  M.  1.  2. 
11  #  12  Vict, 
c.  42.  s,  6. ; 
c.  43.  ss.  6. 35. 
26  #  27  Vict, 
c,  77. 8, 1. 
Notice  and 
grounds  of 
abjudication. 


Stat  3  &  4  Vict,  c,  54.  s,  1.  enacts,  that  if  any  person  wlule  imiffisoned 
in  any  prison  under  sentence,  &c.  becomes  insane,  he  shall  be  zemoTed 
by  warrant  of  the  Secretary  of  State  to  an  asylum,  and  remain  there 
until  he  becomes  of  sound  mind,  whereupon  if  he  remains  subject  to  be 
continued  in  custody  he  shall  be  removed  back  to  the  prison,  or,  if  the 
period  of  imprisonment  has  expired,  he  shall  be  discharged.  Sect  2. 
'*  In  all  such  cases  as  aforesaid"  two  justices  of  the  county,  city,  borough, 
or  place  where  such  person  is  imprisoned  shall  inquire  into  his  MttJe- 
ment,  and  make  an  order  on  the  parish  of  his  settlement  to  pay  all  the 
charges  of  inquiring  into  his  insanity,  and  of  conveying  him  to  the 
asylum,  and  a  weeluy  sum  for  his  maintenance  in  the  asjlum.  Stat 
II  &  12  Vict,  c.  43.  s.  6.  incorporates  c.  42.  s.  6.,  by  which  a  justice  of 
the  county  may  act  as  such  in  a  dty,  town  or  precinct  haTing 
exclusive  jurisdiction ;  sect.  35  excepting,  inter  alia,  oiders  with 
respect  to  lunatics ;  but  stat.  26  &  27  Vict.  c.  77.  s.  1.  enacts  thai  sect.  35 
of  Stat.  11  &  12  Vict.  €.  43.  shall  not  controul  sect  6.  By  stat  4  (r.  4. 
c.  64.  «.  48.  a  county  gaol,  though  situate  in  a  town  having  exclusive 
jurisdiction,  shall  be  deemed  to  he  part  of  the  county.  L,  was  convicted 
of  felony  at  the  W,  county  assizes,  and  sentenced  to  twelve  months 
imprisonment  in  the  county  gaol,  situate  in  the  borough  of  D.  Whilst 
undergoing  that  sentence  he  became  insane,  and  on  the  18th  June,  1861^ 
by  an  order  of  the  Secretary  of  State,  in  pursuance  of  stat  3  &  4  Vkt, 
c.  54.  «.  1.,  was  removed  to  an  asjlum  in  the  county  of  G,  On  the  28th 
March,  1867,  two  justices  of  the  county  of  W.  sitting  in  the  boroueh  of 
2>.,  the  charters  of  which  contained  a  non  intromittant  clause,  made  an 
order  under  sect  2,  which,  after  a<^udging  the  settlement  of  L.  to  be 
in  the  parish  of  B,  in  the  union  of  B.,  ^ered  the  guardians  of  the 
union  to  pay  to  the  keeper  of  the  gaol  the  charges  of  inquiring  into  his 
insanity  ana  of  conveying  him  to  the  asylum,  and  to  the  proprietor  of 
the  asylum  a  certain  sum  for  his  past  maintenance^  and  a  weekly  ffom 
for  his  future  maintenance  in  the  asylum.  The  order  was  served  upon 
the  guardians  with  notice  and  grounds  of  adjudication  signed  by  the 
keeper  of  the  house  of  correction  and  by  the  proprietor  of  the  asylum. 
Held, 

1.  That  under  stat.  2  &  3  Vict,  c,  54.  s.  2.  the  order  might  be  made 
after  the  term  of  L.'b  imprisonment  had  expired. 

2.  That  the  justices  of  the  county  sitting  in  the  borough  of  2>.  had 
jurisdiction  to  make  the  order. 

3.  Per  Cockbum  C.  J.  and  Lush  J. ;  Blackburn  J.  dubitante,  MeUor  J. 
dissentiente ;  that  stat  3  &  4  Vict.  e.  54.  s.  2.  did  not  enable  the  justices 
to  make  an  order  for  payment  of  the  past  maintenance  of  L.  in  the 
asylum ;  Blackburn  and  Mellor  JJ.  agreeing  that  the  onler  was  bad  aa 
to  that  part  on  account  of  the  delay  in  obtaining  it. 

4.  Semble,  that  the  proprietor  of  the  asylum  was  the  proper  person  to 
obtain  the  <»der  and  sign  the  notice  and  grounds  of  acljndication. 
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CPECIAL  case  stated  under  stat.  12  &  13  Vict  c.  45. 
*.  11. 

H*  Lewis  was  convicted  of  felony  at  the  Wilts  Lent 
Assizes  in  1864,  and  was  sentenced  to  be  imprisoned  in 
the  house  of  correction  for  that  county,  situate  in  the 
borough  of  Demzes^  for  twelve  calendar  months^  and 
whilst  undei^ing  that  sentence^  in  June^  1864,  he 
became  insane^  and  was  by  an  order  of  the  Secretary  of 
State  for  the  Home  Department  removed  to  a  house 
licensed  for  the  reception  of  lunatics  situate  at  Britton 
Ferry y  in  the  county  of  Glamorgan,  in  pursuance  of 
stat  8  &  4  Vict  e,  54.^  and  in  that  house  he  had 
since  been  confined  and  maintained. 

The  order  of  the  Secretary  of  State^  dated  the  18th 
June,  1864^  after  reciting  stat.  8  &  4  Vict.  c.  54.  s,  l.j 
proceeded^  ''And  whereas  it  has  been  certified' to  me 
under  the  hands  of  the  Rev.  A,  S.  and  E.  B.  E,,  Esq., 
two  justices  of  the  peace,  and  under  the  hands  of  R.  M. 
and  T.  B.  A,,  surgeons,  being  persons  authorized  as 
aforesaid,  that  H.  Lewis,  who  was  at  a  gaol  delivery 
holden  in  and  for  the  county  of  Wilts  on  the  24th 
March,  1864,  convicted  of  larceny  and  sentenced  to  be 
imprisoned  for  one  year  in  the  house  of  correction  at 
Devizes  for  the  same,  has  become  insane,  and  whereas 
the  lunatic  asylum  at  Britton  Ferry,  in  the  county  of 
Glamorgan,  has  been  recommended  to  me  as  a  fit  and 
proper  receptacle  for  the  said  lunatic,  and  whereas  it 
has  been  certified  to  me  by  two  justices  of  the  peace 
that  they  intend  to  make  an  order  upon  the  parish  of 
Bradford  on  Avon  in  which  the  said  lunatic  has  been 
adjudged  to  be  settled:  I  do  hereby  in  pursuance  of 
the  Act  of  Parliament  above  recited  authorize  and 
direct  you  to  cause  the  said  H.  Lewis  to  be  received 


1868. 

Guardians  of 

Bradford 

Union 

V. 

Clerk  of  the 

Peace  for 

Wilts. 


662 


TRINITY  TERM. 


V. 

Clerk  of  the 

Peace  for 

Wilis. 


1868.       fi^m  the  said  house  of  correction  into  the  said  lonatic 

^JJ^^^Jj^^J^   asylum,  there  to  remain   (maintenance  for  the  said 

^  U^*^     lunatic  to  be  provided  as  aforesaid)  untfl  further  order 

shall  be  made  therein.    And  for  so  doing  tlus  shall  be 

your  warrant.  Given,  &c." 

The  officers  of  the  parish  of  Bradford  and  the  guar- 
dians of  the  poor  of  the  Bradford  Union  were  not 
informed  of  the  lunacy  of  H,  Lewis  or  of  his  rema?al  to 
the  asylum  until  Augusty  1865,  when  the  proprietor  of 
the  asylum  applied  to  the  guardians  for  the  expense  of 
maintaining  the  lunatic  up  to  that  date.  In  December, 
1856,  the  guardians  were  again  applied  to  by  the  clerk 
of  the  peace  for  the  county  of  fVilU  to  pay  the  expenses  of 
maintaining  the  lunatic  On  both  occasions  they  refused 
to  make  any  payment  on  the  ground  that  no  order  had 
been  made  on  them  and  that  they  were  not  liable  to  do  so. 

On  the  28th  March,  1867,  in  pursuance  of  slat. 
8  &  4  Vict  c.  54.  s.  2.,  two  justices  for  the  county  of 
mUs,  whilst  sitting  in  the  borough  of  Demei,  (the 
Secretary  of  State  not  having  otherwise  directed), 
made  an  order  addressed  to  the  guardians  of  the  ^^ 
of  the  Bradford  Union,  in  the  county  of  Vms,  wheie^f' 


after  reciting  that  H.  Lewis  had  been  removed  o^ 


the 


25th  June,  1864,  under  an  order  of  the  Secret^^J 
State,  from  the  house  of  correction  at  Devizes  to 
Britton  Ferry    Lunatic    Asylum,  they  adjudge^* 

pot 
lied 

the 


settlement  to   be  in  the  parish  of  Bradford  \t% 
Bradford  Union,  and  because  it  appeared  that  he  w^ 
possessed  of  sufficient  property  which  could  be  apP 
to  his  maintenance  they  ordered  the  guardians  o^ 
union  to  pay  from  the  common  fund  of*  the  uni^^ 
the  keeper  of  the  house  of  correction  a  certaii% 
being  the  reasonable  charges  for  inquiring  into  l^^ 
sanity  and  for  conveying  him  to  the  asylum,  and  a^^ 


in- 
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pay  to  the  proprietor  of  the  asylam  a  certain  sum^  being       1868, 
the  aggregate  amount  of  the  weekly  charges  for  his  past   Guardians  of 
maintenance^  and  a  weekly  sum  for  his  future  main-        unioiT'' 
tenance  in  the  asylum.  ^^^/;^  ^^ 

The  settlement  of  the  limatic  had  not  been  previously      ^^^e  for 
adjudged. 

The  borough  of  Devizes  is  a  borough  with  a  separate 
commission  of  the  peace  and  has  a  separate  Court  of 
Quarter  Sessions  and  a  recorder,  and  the  charters 
contain  a  non  intromittant  clause. 

The  order  was  served  upon  the  guardians  with  the 
notice  and  grounds  of  adjudication  signed  by  the  keeper 
of  the  house  of  correction  and  by  the  proprietor  of  the 
asylum,  the  ground  being  that  the  lunatic  was  bom  in 
the  parish  of  Bradford  in  1807. 

The  guardians  of  the  union  gave  notice  of  appeal 
against  the  order  to  the  clerk  of  the  peace  of  the 
county,  to  the  derk  of  the  peace  of  the  borough,  to  the 
keeper  of  the  house  of  correction,  and  to  the  proprietor 
of  the  asylum.  And  to  avoid  *any  difficulty  arising 
from  stat.  3  &  4  VicL  c.  54.  s.  4.,  which  gives  an  appeal 
to  the  Quarter  Sessions  ''  in  and  for  the  county,  city, 
borough  or  place  where  the  matter  of  appeal  shall  have 
arisen,''  separate  notices  of  appeal  were  given  both  to 
the  borough  and  county  Sessions. 

The  questions  for  the  opinion  of  the  Court  were. 
First.  Whether  the  order  of  justices  was  valid. 
Second.  Whether  the  guardians  were  liable  to  pay 
the  aggregate  amount  of  the  weekly  charges  for  the 
past  maintenance  of  H.  Lewis  in  the  asylum. 

Stat.  8  &  4  Vict.  c.  54.  s.  1 .  enacts,  «  That  if  any 
person,  while  imprisoned  in  any  prison  or  other  place  of 
confinement  under  any  sentence  of  death,  transportation. 
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186R.       or  imprisonment,  or  under  a  charge  of  any  offencei  or 


Union 

V. 

aerk  of  the 
Peace  for 

WlIAV. 


Ouaidians  of  ^or  not  finding  bail  for  good  behaviour  or  to  keep  the 
Bbadiord    pgn^^  Qj.  ^  answer  a  criminal  charge,  or  in  coMequcnoe 

of  any  summary  conviction  or  order  by  any  justice  or 
justices  of  the  peace,  or  under  any  other  than  civil 
process^  shall  appear  to  be  insane,  it  shall  be  hwfial  for 
any  two  justices  of  the  peaoe  of  the  county,  city, 
borough,  or  place  where  such  person  is  impriaoned  to 
inquire,  with  the  aid  of  two  physicians  or  surgeons,  as 
to  the  insanity  of  such  person ;  and  if  it  shall  be  duly 
certified  by  such  justices  and  such  physicians  or  sargeons 
that  such  person  is  insane,  it  shall  be  lawful  for  one  of 
Her  Majesty's  Principal  Secretaries  of  State,  upon 
receipt  of  such  certificate,  to  direct,  by  warrant  under 
his  hand,  that  such  person  shall  be  removed  to  such 
county  lunatic  asylum  or  other  proper  receptacle  for 
insane  persons  as  the  said  Secretary  of  State  may  judge 
proper  and  appoint ;  and  every  person  so  removed  under 
this  Act,  or  already  removed  or  in  custody  under  any 
former  Act  relating  to  insane  prisoners,  shall  remain 
under  confinement  in  such  county  asylum,  or  other 
proper  receptacle  as  aforesaid,  or  in  any  other  county 
lunatic  asylum  or  other  proper  receptacle  to  which  such 
person  may  be  removed,  or  may  have  been  already 

• 

removed,  or  in  which  he  may  be  in  custody  by  virtue  of 
any  like  order,  until  it  shall  be  duly  certified  to  one  of 
Her  Majesty's  Principal  Secretaries  of  State,  by  two 
physicians  or  surgeons,  that  such  person  has  become  of 
sound  mind,  whereupon  the  said  Secretary  of  State  is 
hereby  authorized,  if  such  person  shall  still  remain 
subject  to  be  continued  in  custody,  to  issue  his  vanant 
to  the  keeper  or  other  person  having  the  care  of  any 
such  asylum  or  receptacle  as  aforesaid,  directing  that 
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Buch  person  shall  be  removed  back  from  thence  to  the        1868. 

prison  or  other  place  of  confinement  from  whence  he  or  GuardiaDB  of 
she  shall  have  been  taken^  or,  if  the  period  of  imprison-        u^^*^ 

ment  or  costody  of  snch  person  shall  have  expired,  dep/if  the 

that  he  or  s^e  shall  be  discharged.  ^^  ^^^ 

^  Wilts, 

Sect  2  enacts,  '^  That  in  all  such  cases  as  aforesaid, 
unless  one  of  Her  Majesty's  Principal  Secretaries  of 
State  shall  otherwise  direct,  it  shall  be  lawful  for  such 
two  justices,  or  any  other  two  justices  of  the  peace  of 
tiie  county,  city,  borough,  or  place  where  such  person 
is  Imprisoned,  to  inquire  into  and  ascertain,  by  the  best 
evidence  or  information  that  can  be.  obtained  under  the 
drcumstanoes,  of  the  personal  legal  disability  of  such 
insane  person,  the  place  of  the  last  l^al  settlement,  and 
the  pecuniary  circumstances  of  such  person ;  and  if  it 
shall  not  appear  that  he  or  she  is  possessed  of  sufSdent 
property  which  can  be  applied  to  his  or  her  maintenance, 
it  shall  be  lawful  for  such  two  justices,  by  order  under 
their  hands,  to  direct  the  overseers  of  the  parish  where 
th^  adjudge  him  or  her  to  be  lawfully  settled,  or  in 
case  such  parish  be  comprised  in  a  union  declared  by 
the  Poor  Law  Commissioners,  or  shall  be  under  the 
management  of  a  board  of  guardians  established  by  the 
Poor  Law  Commissioners,  then  the  guardians  of  such 
union,  or  of  such  parish,  (as  the  case  may  be,)  to  pay  on 
behalf  of  such  parish,  in  the  case  of  any  person  removed 
under  this  Act,  all  reasonable  diarges  for  inquiring  into 
such  person's  insanity,  and  for  conveying  him  or  her  to 
such  county  lunatic  asylum  or  receptacle  for  insane 
persons,  and  to  pay  such  weekly  sum  as  they  or  any 
two  justices  shall,  by  writing  under  their  hands,  from 
time  to  time  direct,  for  his  or  her  maintenance  in  such 
asylum  or  receptacle  in  which  he  or  she  shall  be  con- 
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1868.  fined ;  and  in  the  case  of  anj  person  remoyed  nnder  any 
Guardians  of  fonner  Act  relating  to  insane  prisoners,  to  pay  such 
^  Union^^  weekly  sum  as  they  or  any  two  sndi  justices  as  aforesaid 
shall,  hj  writing  under  their  hands,  from  time  to  time 
direct,  for  his  or  her  maintenance  in  the  asylum  or 
receptacle  in  which  he  or  she  is  confined ;  and  when  the 
place  of  settlement  cannot  be  ascertained,  such  order 
shall  be  made  upon  the  treasurer  of  the  connty,  city, 
borough,  or  place  where  such  person  shall  have  beeu 
imprisoned ;  but  if  it  shall  appear,  upon  inquiry,  to  the 
said  or  any  other  two  justices  of  the  counly,  dty, 
borough,  or  place  where  such  person  is  imprisoned,  that 
any  such  person  is  possessed  of  property,  such  property 
shall  be  applied  for  or  towards  the  expenses  incurred  or 
to  be  hereafter  incurred  on  his  or  her  behalf,  and  they 
shall  from  time  to  time,  by  order  under  their  hands, 
direct  the  overseers  of  any  parish  where  any  money  or 
securities  for  money,  goods,  chattels,  lands,  or  tenements 
of  such  person  shall  be,  to  seize  so  much  of  the  said 
money,  or  to  seize  and  sell  so  much  of  the  said  goods 
and  chattels,  or  receive  so  much  of  the  annual  rent  of 
the  lands  or  tenements  of  such  person,  as  may  be  neces- 
sary to  pay  the  chaises,  if  any,  of  inquiring  into  such 
person's  insanity,  and  of  removal,  and  also  the  charges 
of  maintenance,  clothing,  medicine,  and  care  of  any 
such  insane  person,  accounting  for  the  same  at  the  next 
special  Petty  Sessions  of  the  division,  city,  or  borough  in 
which  such  order  shall  have  been  made,  such  charges 
having  been  first  proved  to  the  satisfaction  of  such 
justices,  and  the  amount  thereof  being  set  forth  in  such 
order.'* 

Stat.  11  &   12  VicL  c.  42.,  ''An  Act  to  fiidlitate 
the  performance  of  the  duties  of  justices  of  the  peace 
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to  persons  charged  with  indictable  offences/'  Sect.  6  GnardianBof 
enacts,  •'  That  it  shall  be  lawful  for  any  justice  or  ^^^"'^^'^ 
justices  of  the  peace  acting  for  any  county  at  large, 
or  for  any  riding  or  division  of  such  county,  to  act 
as  such  at  any  place  within  any  city,  town,  or  other 
precinct,  being  a  county  of  itself,  or  otherwise  having 
exclusive  jurisdiction,  and  situated  within,  surrounded 
by,  or  adjoining  to  any  such  county,  riding,  or  division 
respectively,  and  that  all  and  every  such  act  and  acts, 
matters  and  things^  to  be  so  done  by  such  justice  or 
justices  within  such  city,  town,  or  precinct,  as  justice  or 
justices  for  such  county,  riding,  or  division  respectively, 
shall  be  as  valid  and  effectiuU  in  law  as  if  the  same  had 
been  done  within  such  county,  riding,  or  division  respec- 
tively, to  all  intents  and  purposes  whatsoever :  Provided 
always,  that  nothing  in  this  Act  contained  shall  extend 
to  give  power  to  the  justices  of  the  peace  for  any  county, 
riding,  or  division,  not  being  also  justices  for  such  city, 
town,  or  other  precinct,  or  not  having  authority  as 
justices  of  the  peace  therein,  or  any  constable  or  other 
o£Soer  acting  under  them,  to  act  or  intermeddle  in  any 
matters  or  things  arising  within  any  such  city,  town,  or 
precinct,  in  any  manner  whatsoever.'' 

Stat.  11  &  12  Vict  c.  43.,  ''An  Act  to  facilitate  the 
performance  of  the  duties  of  justices  of  the  peace  out  of 
Sessions,  within  England  and  Wales^  with  respect  to  sum- 
mary convictions  and  orders.'*  Sect  6  enacts, ''  That  such 
of  the  provisions  and  enactments  in"  e.  42,  ''  whereby 
a  justice  of  the  peace  for  one  county,  riding,  division, 
liberty,  city,  borough,  or  place  may  act  for  the  same 
whilst  residing  or  being  in  an  adjoining  county,  ridings 
division,  liberty,  city,  borough,  or  place  of  which  he  is 
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1868.        also  a  justice  of  the  peace,  or  whereby  a  justice  of  the 
Guardians  of    pcacc  for  any  county  at  large,  ridings  division,  or  liberty 
IJnion*'*     may  act  as  such  within  any  city,  town^  or  precinct  next 
Clerk'of  the    ^^J^^^^^S  thereto  or  surrounded  thereby,  being  a  county 
P€^  for      of  itself  or  otherwise  having  exchisive  jurisdiction,  as 
are  applicable  to  the  provisions  of  this  Act,  shall  be 
deemed  to  be  incorporated  into  this  Act,  and  to  extend 
to  all  actti  required  of  or  to  be  performed  by  justiccB  of 
the  peace  under  or  by  virtue  of  this  Act,  in  as  fiill  and 
ample  a  manner  as  if  the  said  provisions  and  enactments 
were  here  repeated  and  made  parts  of  this  Act/' 

Sect.  85  enacts,  ''That  nothing  in  this  Act  shall 
extend  or  be  construed  to  extend  to  any  warrant  or 
order  for  the  removal  of  any  poor  person  who  is  or 
shall  become  chargeable  to  any  parish,  township,  or 
place;  nor  to  any  complaints  or  orders  made  with 
respect  to  lunatics,  or  the  expenses  incurred  for  the 
lodging,  maintenance,  medicine,  clothing,  or  care  of  any 
lunatic  or  insane  person ;''  &c. 

Stat  26  &  27  Vici.  c.  77.,  ''An  Act  to  amend  the 
law  relating  to  the  jurisdiction  of  justices  residing  or 
being  out  of  the  county  for  which  they  are  justices." 
Sect.  1.  ''The  S5th  section  of  the  principal  Act" 
11  &  12  Vict.  c.  43.  "shall  not ^ apply  to  or  control  the 
6th  section  of  the  same  Act,  and  such  last  mentioned 
section  shall  be  construed  as  if  the  85th  section  were 
not  and  never  had  been  contained  in  the  principal  Act ; 
and  any  acts  done  or  orders  made  by  justices  preriously 
to  the  passing  of  this  Act  which  would  have  been  valid 
if  this  Act  had  been  passed  at  the  respective  dates  of 
such  acts  being  done  or  orders  made  shall  be  and  are 
hereby  declared  to  be  valid  accordingly." 

Coleridge  ( tVyndham  Slade  with  him),  for  the  respon- 
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dents. — First.  The  order  of  justices  was  properly  made 
UDder  Stat.  8  &  4  Viet.  c.  64.  ss,  1.  2.,  though  the  term 
of  imprisonment  of  the  lunatic  had  expired.  Sect.  1 
directs  that  a  prisoner  who  has  been  removed  to  a 
lanatic  asylum  shall  remain  there  Until  he  has  become 
of  sound  mind ;  and  sect.  2  gives  jurisdiction  to  make 
the  order  ''  in  all  such  cases  as  aforesaid'^  to  any  two 
justices  of  the  peace  of  the  county,  city,  borough  or 
place  where  such  person  is  imprisoned.  In  Reff.  v. 
Elsky  {a),  a  lunatic  having  been  conveyed  to  a  county 
asylum  under  stat.  1  &  2  Vict  c.  14.  s.  2.^  it  was  held 
that  an  order  adjudicating  the  settlement  and  for  pay- 
ment of  expenses  might  be  made  at  a  future  time  bj 
the  same  two  justices  who  placed  the  lunatic  in  the 
asylum.  Under  stat.  3  &  4  Vict  c.  54.  s.  2.  the  order 
may  be  made  by  any  other  two  justices,  and  their  order 
would  necessarily  be  made  after  the  lunatic  had  been 
transferred  to  the  asylum.  [Blackburn  J.  Reff.  v. 
Elsky  (a)  does  not  touch  the  point  whether  the  order 
may  be  made  after  the  term  of  imprisonment  has 
expired.]  Notwithstanding  the  term  has  expired,  the 
lanatic  remains  in  the  asylum  subject  to  the  order  uf 
the  Secretary  of  State  till  he  becomes  sane. 

Secondly.  The  county  justices  had  jurisdiction  to 
make  the  order  while  sitting  in  the  borough  of  Devizes. 
The  power  given  by  stat  11  &  12  Vict.  c.  42.  «.  6.  to 
county  justices  to  act  as  such  in  a  borough  having  exclu- 
sive jurisdiction  in  the  performance  of  their  duties  with 
respect  to  persons  charged  with  indictable  offences  is 
extended  by  c.  43.  s.  6.  to  the  performance  of  their 
duties  with  respect  to  summary  convictions  and  orders. 
And  this  was  a  matter  arising  in  the  county,  for  by 

(a)  15  Q.  B,  1025. 
2  Y  2 
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1868.        Stat.  28  &  29  Vict.  c.  126.  s.  57.,  which  is  to  the  same 


Union 
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Wilts. 


Guardians  of  effect  as  Bcct.  48  of  the  repealed  statute  4  G,  4.  c.  6L, 
*'  every  prison^  wheresoever  situate,  shall  for  all  purposes 
be  deemed  to  be  within  the  limits  of  the  place  for  which 
it  is  used  as  a  prison." 

Thirdly.  The  order  must  include  the  past  expenses  of 
inquiry  into  the  insanity  of  the  person  imprisoned  and 
of  conveying  him  to  the  asylum,  and  it  is  reasonable 
that  it  should  also  include  the  past  expenses  of  maio' 
tenance,  for  time  must  be  spent  in  inquiring  into  and 
ascertaining  the  parish  of  settlement. 


Poland  {Lopes  with  him),  for  the  appellauts.— First 
At  the  time  of  making  the  order  of  justices,  the  term 
of  the  imprisonment  of  the  lunatic  having  expired,  he 
ceased  to  be  a  criminal  limatic  within  the  meaniDg  of 
Stat.  8  &  4  Vict.  c.  64  s.  1.,  and  was  to  be  treated  as 
any  other  lunatic. 

Secondly.  The  county  justices  had  no  jurisdiction  to 
make  the  order  while  sitting  in  the  borough  of  Devi^' 
Stat.  11  &  12  Vict  c.  43.  s.  6.  incorporates  the  provi- 
sions and  enactments  in  c.  42.  s,  6.,  by  which  county 
justices  may  act  within  any  city,  &c.,  having  exdusiTe 
jurisdiction :  but  sect.  85  of  c.  43.  excepts  orders  of 
removal  and  orders  with  respect  to  lunatics ;  and  ihougn 
Stat.  26  &  27  VicL  c.  77.  s.  1.  enacts  that  sect  35  of 
Stat.  11  &  12  Viet.  c.  43.  shall  not  control  sect  6  of 
the  same  statute,  that  cannot  have  the  effect  of  p^S 
jurisdiction  to  county  justices  when  they  are  expressly 
excluded  by  sect.  6. 

Thirdly.  The  justices  had  no  power  to  order  payment. 
ot  the  past  maintenance  of  the  lunatic  in  the  asyluno* 
An  order  operating  retrospectively  so  as  to  charge  the 
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ratepayers  of  a  parish  with  the  expenses  of  byegODe 

years  is  not  valid  unless  authorized  by  express  words  in 

the  statute  under  which  it  is  made ;  Rex  v.  The  Inhabit 

iants  of  Maulden  (a),  Rex  v.    The  Inhabitants  of  St. 

Nicholas^  Leicester  {b),  Rex  v.  The  InhabitanU  of  Dar- 

ton  (c).   Stat  16  &  17  Fid.  c.  97.  ss.  97.  9&  99.  enables 

the  justices  to  make  an  order  for  reimbursement  of  all 

moneys  paid  for  the  maintenance  of  a  lunatic  in  the 

asylum  within  twelve  months  previous  to  the  date  of 

the  order ;  but  by  sect.  133  that  statute  does  not  affect 

stat.  3  &  4  Vict.  c.  54.  or  any  other  provisions  relating 

to  criminal  lunatics.     There  are  no  words  in  stat.  8  & 

4  Vict.  c.  54.  s.  2.  authorizing  the  justices  to  make  an 

order  for  past  maintenance ;  and  if  any  such  order  can 

be  made  there  is  nothing  to  limit  the  time  for  which 

past  maintenance  may  be  ordered.     Therefore  the  order 

is  at  all  events  bad  as  to  those  expenses^  and  must  be 

quashed  as  to  that  part. 

Fourthly.  The  order  ought  to  have  been  obtained^ 
and  the  notice  and  grounds  of  adjudication  signed,  by 
the  clerk  of  the  peace  of  the  county.  Stat  16  &  17  Vict, 
c.  97.  s.  107.9  which  relates  to  pauper  lunatics^  enacts  that 
the  overseers  of  any  parish^  and  the  guardians  of  any 
union  or  parish,  and  the  clerk  of  the  peace  of  any 
county,  obtaining  an  order  under  that  Act  adjudging 
the  settlement  of  any  lunatic,  shall  send  a  copy  of  the 
order  and  statement  of  grounds  to  the  overseers  or 
guardians  of  the  parish  in  which  the  lunatic  is  adjudged 
to  be  settled.  And  it  has  been  held  that  the  rules  of 
procedure  upon  appeals  against  orders  of  removal  apply 
to  appeals  against  orders  for  the  maintenance  of  lunatics, 
whether  pauper  or  criminal;  Reff.  v.  The  Justices  of 
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(a)  SB.^a  78.  (h)  3  A.  #  E.  79. 

(c)  12  A.  #•  E.  78. 
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1868.        Glamorgaruhire  (a),  Reg.  v.  The  Guardians  of  the  New- 

Guatdians  of  port  Poor  Law  Union  (i). 
Bradfobd 

Union 

CieAof  the  Coleridge^  in  reply. — A.S  to  the  last  pointy  an  order  is 
Peace  for  not  to  be  made  on  the  treasurer  of  the  county  untfl 
there  has  been  an  inquiry  as  to  the  parish  of  settlement 
and  it  cannot  be  ascertained ;  and  therefore  the  clerk 
of  the  peace  was  not  the  person  to  obtain  the  order  and 
si^  the  notice  and  grounds  of  adjudication. 

As  to  the  order  being  retrospective.  [^Cockbum  C.  J. 
Can  you  distinguish  Rex  v.  The  InhabUants  of  Maul- 
den  (c)?]  In  that  case  it  was  unnecessary  that  tbe 
justices  should  have  the  power  of  making  a  retrospec- 
tive order,  as  an  order  for  the  payment  of  a  weekly 
maintenance  might  have  been  made  when  the  pauper 
was  placed  in  the  asylum.  But  stat  8  &  4  Viet  e.  54 
contemplates  the  order  being  made  after  the  removal 
of  the  lunatic  to  the  asylum,  when  some  costs  of  main- 
tenance must  have  been  incurred ;  and  therefore  tbe 
justices  ought  to  have  the  power  of  making  a  retro- 
spective order.  The  word  '*  maintenance"  in  stat  3  ft  4 
Vict.  c.  54  s.  2.  includes  past  as  well  as  future  main- 
tenance. 

CocKBURN  C.  J.  Three  objections  are  made  to  the 
validity  of  the  order  of  justices :  two  of  them  are  to 
the  order  as  a  whole ;  the  third  affects  only  part  of  it- 
With  regard  to  the  objections  to  the  whole  order,  onr 
decision  is  in  favour  of  the  respondent 

The  first  objection  is^  that  the  order  was  made  aft^ 
the  term  of  imprisonment  to  which  the  lunatic  was 
sentenced  had  expired.     The  facts  lie  within  a  short 

(a)  13  Q.  B.  661.  (6)  33  X.  J,  M,  C.  155. 

(c)  8  B,  4'  a  7& 
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compass.    The  pauper  had  been  sentenced  to  a  year's       1868. 
imprisonment  for  felony.     Pending  his  imprisonment   chiardians  of 
he  became  insane^  and  was  by  an  order  of  the  Secretary       u^jq^ 
of  State,  dated  the  18th  June^  1864,  removed  to  a    cigp/ofthe 
lanatic    asylum.    No   application  was  made  for    the     ^^^^^ 
expenses  of  his  maintenance  in  the  asylum  until  August^ 
1865.     The  first  application   was  then  made  to  the 
appellants,  the  guardians  of  the  union  including  the 
parish  in  which  the  settlement  of  the  lunatic  was  after- 
wards adjudicated  to  be,  by  the  proprietor  of  the  lunatic 
asylum ;  the  second  was  made  to  them  in  December^  1866, 
by  the  derk  of  the  peace  of  the  county.    On  both  occa- 
sions the  guardians  of  the  union  replied  that  no  order 
had  been  made  upon  them,  and  they  properly  refused 
to  pay  because,  the  lunatic  not  being  in  a  parish  within 
the  union,  they  were  not  bound  to  support  him  except 
under  an  order,  and  payment  by  them  would  have  been 
in  their  own  wrong.     No  order  was  obtained  under  st|Lt. 
8  &  4  Vict  c.  54.  imtil  March^  1867,  after  the  term  of 
imprisonment  had  expired,  and   at  first  I  was  struck 
with  the  argument  that  the   order  was  bad  on  that 
ground,  and  thought  the  objection  might  be  fatal.     But 
on  a  more  careful  examination  of  sect.  2  the  objection 
was  removed;    for  if  a  prisoner  during  the  term  of 
imprisonment  is  transferred  from  the  prison  to  a  lunatic 
asylum  he  is  not,  if  still  a  lunatic,  entitled  to  his  dis- 
charge at  the  expiration  of  the  term.     That  is  borne 
out  by  the  subsequent  statute  23  &  24  Vict  c.  75., 
which  expressly  enacts  in  sect.  8  {a)  that,  although  the 
lunatic  at  the  expiration  of  the  term  of  imprisonment 
has  not  been  certified  to  be  of  sound  mind,  the  Secretary 

(a)  The  Criminal  Lunatic  Act,  1867,  30  &  31  Vict,  e,  12.  a,  6.,  which 
repealB  sdct.  8  of  stat.  23  &  24  VioU  c.  75.,  contains  in  subs.  2  a  pron.sion 
similar  to  the  repealed  section. 
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1868.        of  State  may  make  an  order  for  his  discharge  with  a 

Guardians  of   ^^®^  ^  ^^®  being  placed  in  a  county  lunatic  asylum,  or 

^^nion^     otherwise  subjected  to  the  same  care  and  treatment  as 

^  J- . ,.       lunatics  not  criminal.     This  shews  that  unless  certified 
Clerk  of  the 

Peace  for      to  be  sanc  he  could  not  be  dischan^ed  without  an  order 
Wilts.  ^    ,  ^  ^ 

of  the  Secretary  of  State.    Therefore,  so  far  as  thu 

objection  is  concerned,  the  order  is  good. 

The  second  objection  is,  that  the  order  is  bad  because 
made  by  county  justices  sitting  in  a  borough  which  had 
exclusive  jurisdiction.  It  was  said  that,  although  stat. 
11  &  12  Vict,  c.  42.  s.  6.  empowers  county  justices  to 
act  with  respect  to  indictable  oflfences  within  a  borough 
having  exclusive  jurisdiction  except  as  to  matters  arisiDg 
within  it,  and  although  that  enactment,  being  incorpo- 
rated with  stat.  11  &  12  Viei.  c.  43.  by  sect.  6  of  the 
latter  Act,  extends  the  power  of  county  justices  to  act 
within  the  borough  with  respect  to  summary  convic- 
tions and  orders,  yet,  by  the  effect  of  sect.  35  of  c,  48, 
the  whole  operation  of  the  Act  is  excluded  in  the  case 
of  certain  orders,  and  amongst  them  orders  made  with 
respect  to  lunatics.  That  would  be  so  under  those  Acts, 
but  stat.  26  &  27  VlcL  c.  77.  «.  1.  repeals  sect.  35  of 
stat.  11  &  12  Vict  c.  43.  so  far  as  it  controlled  sect  6; 
and  therefore,  by  the  most  remarkable  piece  of  in  and 
out  legislation  which  has  fallen  within  my  observation, 
sect.  6  is  left  standing  with  reference  to  the  orders 
mentioned  in  sect.  35,  while  other  sections  of  the  Act, 
as  sect.  1 1  which  limits  the  time  for  making  complaints, 
will  not  apply  to  these  orders.  This  objection  therefore 
also  fails. 

The  third  objection,  which  affects  part  only  of  the 
order,  is,  that  it  is  retrospective.  The  question  is  whe- 
ther, under  stat.  3  &  4  Fict.  c.  54.  s.  2.,  an  order  can  be 
made  for  payment  of  the  maintenance  of  the  lunatic 


Wilts. 
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from  the  time  of  his  removal  to  the  asylum  till  the  date       186&. 

of  the  order.     I  feel  the  force  of  the  observations  of  qquj^^q    7 

Mr.   Coleridge  as  to  the  inconvenience  resulting  from  Bradford 
our  holding  that  such  an  order  cannot  be  made.     It  is  ▼• 

,.         ,  ,  ,  Clerk  of  the 

a  serious  thing  that  when  the  proprietor  of  the  asylum      Peace  for 
has  no  alternative^   but   must  receive  the  lunatic,  an 
order  cannot  be  made  by  which  he  may  recover  the 
expenses  of  his  maintenance.     This  is  a  state  of  things 
which  it  is  not  satisfactory  to  contemplate;  but^  if  the 
Legislature  has  not  provided  for  it,  it  is  not  incum- 
bent or  indeed  open  to  us  to  cure  the  omission  by  con- 
struing sect.  2  so  that  it  shall  operate  to  empower  the 
justices  to  make  an  order  for  past  maintenance.     They 
are  to  inquire  into  the  settlement  of  the  lunatic  and 
to  order  that  the  parish  of  settlement  shall  pay  all 
reasonable  pharges,  first  for  inquiring  into  his  insanity, 
secondly  for  conveying  him  to  the  asylum,  and  thirdly 
such  weekly  sum  as  they  or  any  two  justices  shall  from 
time  to  time  direct  for  his  maintenance  in  the  asylum. 
Primft  facie  this  language  is  prospective,  there  is  no 
mention  of  any  expense  already  incurred   for  main- 
tenance;  and  we  start  with   this   indisputable  propo- 
sition of  law,  that  a  poor  rate  must  be  prospective  and 
not  retrospective,  for  the  reason  that  expenses  incurred 
ought  to  fall  upon  the  ratepayers  for  the  time  being, 
and  by  a  retrospective  rate  persons  are  made  to  pay 
who  were  not  ratepayers  at  the  time  the  expenses  were 
incurred.     That  being  so,  whenever  the  Legislature  has 
thought  it  right  to  authorise  the  making  of  a  retro- 
spective rate,  it  has  not  given  the  power  of  levying  a 
rate  generally  but  fixed  a  period  as  to  which  it  might 
be  made  retrospective.    In  the  present  case  the  effect 
of  holding  that  an  order  may  be  made  retrospectively 
would   be    that  it   might  be  made    so   without   any 
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limitatioD^  and  the  period^  which  in  the  present  case  is 
nearly  three  years,  might  be  extended  to  ten  yean.  It 
was  indeed  suggested  that  we  might  couple  the  power 
of  making  the  order  with  a  condition^  viz.,  provided  it 
was  applied  for  within  a  reasonable  time,  but  sect.  2 
specifies  the  expenses  of  inquiry  and  of  removal  and 
then  stops;  it  says  nothing  about  expenses  incurred 
between  the  removal  to  the  asylum  and  the  order;  thus 
excluding  the  authority  of  the  justices  to  make  an 
order  for  a  lump  sum  in  respect  of  byegone  expenses. 
I  trust  that  the  consequences  of  this  omission  will  be 
speedily  averted  by  the  Legislature. 


Blackburn  J.  I  am  of  the  same  opinion  on  all  the 
points  but  one^  and  as  to  that  I  have  too  much  doubt 
to  concur  with  my  Lord  but  not  sufScient  to  dissent 
without  further  time  for  consideration. 

The  first  question  arises  on  stat.  8  &  4  Vict  c  64 
s.  I.  When  a  prisoner  becomes  insane  he  is  to  be 
removed  by  order  of  the  Secretary  of  State  to  the 
county  lunatic  asylum  or  other  proper  receptacle  for 
insane  persons,  and  is  to  remain  there  until  he  is 
certified  to  be  of  sound  mind,  and  then  if  the  term  of 
imprisonment  has  not  expired,  he  is  to  be  removed  back 
to  the  prison  in  which  he  was  confined,  or  if  it  has 
expired  he  is  to  be  discharged.  I  agree  with  my  lord 
and  the  rest  of  the  Court  that  during  the  interval 
between  the  expiration  of  the  term  of  imprisonment 
and  his  discharge  he  is  to  be  considered  as  in  custody 
under  the  order  of  the  Secretary  of  State,  and  therefore 
is  to  be  maintained  in  the  same  way  as  he  would  be 
if  the  term  of  imprisonment  had  not  expired. 

Then  comes  the  question,  how  is  his  maintenance  to 
be  provided  for  during  that  interval  ?  Sect.  I  is  silent 
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as  to  that;  under  it  the  proprietor  of  the  asylum,  1868. 
though  he  has  a  moral  and  equitable  claim  on  the  Guardians  of 
Secretary  of  State  to  recoup  him  for  the  maintenance  union*** 
of  the  lunatic,  has  no  legal  claim.  Sect  2  provides  d^j^'^yf^^ 
how  he  is  to  be  repaid  certain  expenses :  an  order  ^^^^  ^^^ 
adjudicating  the  settlement  must  first  be  made  on  the 
overseers  of  the  parish  or  the  guardians  of  the  union, 
or  the  treasurer  of  the  county.  That  order  cannot 
be  obtained  immediately  on  the  prisoner  being  removed 
under  the  order  of  the  Secretary  of  State,  because  his 
settlement  cannot  be  ascertained  without  inquiry  and 
the  period  during  which  inquiry  is  being  made  would 
iu  common  cases  be  weeks,  in  some  cases  months.  In 
the  meantime  the  lunatic  must  not  starve,  and  therefore 
the  proprietor  of  the  asylum  must  maintain  him.  The 
Legislature  could  not  have  intended  that  the  pro- 
prietor of  the  asylum  should  maintain  him  at  his  own 
expense.  On  the  other  band,  if  an  order  is  made  at 
the  end  of  that  period,  the  parish  of  settlement  will  be 
called  upon  to  pay,  and  the  ratepayers,  being  a  fluctu- 
ating body,  will  have  changed.  One  construction  of  the 
section,  and  that  to  which  I  incline,  is  that  the  order 
may  be  made  without  stint  as  to  time,  though  that  may 
be  hard  upon  those  who  having  become  parishioners 
after  the  expenses  have  been  incurred  are  made  to  con- 
tribute to  the  payment  of  them.  The  other  is  that  the 
order  shall  not  be  made  for  payment  of  any  byegone 
expenses,  and  then  the  proprietor  of  the  asylum  will  not 
be  paid  or  will  only  have  an  equitable  claim  on  the 
Lords  of  the  Treasury.  In  each  construction  there  is 
great  difficulty.  The  first  question  is,  what  do  the  words 
of  sect.  2  mean  ?  That  the  justices  may  make  an  order 
for  the  future  maintenance  of  the  lunatic  from  the  date 
of  the  order,  or  that  they  may  make  an  order  for  his 
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1868.       past  and  future  maintenauce  from  the  day  when  he 


Union 

▼• 

Clerk  of  the 

Peace  for 

W11.T8. 


Guardians  of  ^^  ^^^^  ^  the  asylum  ?  The  last  clause  of  the  see- 
BADFODR  ^j^^^  which  provides  that  if  a  lunatic  prisoner  is  pos- 
sessed of  property  it  shall  be  applied  towards  the  ex- 
penses "  incurred  or  to  be  hereafter*'  incurred  on  his 
behalf,  indicates  an  intention  of  the  Legislature  that  his 
property  should  be  liable  for  expenses  from  the  date 
of  the  order  sending  him  to  the  asylum.  I  am  there- 
fore inclined  to  think  that  the  right  construction  of 
the  section  is  that  it  gives  the  justices  power  to  make 
an  order  for  the  payment  of  weekly  sums  for  the  main- 
tenance of  the  lunatic  from  the  time  he  was  sent  to 
the  asylum.  As  to  the  decisions  in  which  retrospective 
orders  have  been  held  bad,  the  principle  was  not 
laid  down  in  Rex  v.  T/ie  Inhabitants  of  Maulden  {a) 
so  strongly  or  generally  as  it  was  cited  to  us.  In 
that  case  it  was  unnecessary  that  the  justices  should 
have  power  to  make  a  retrospective  order,  for,  as  counsel 
pointed  out,  stat.  48  G.  S.  c.  96.  s,  17.  authorii^  them 
to  make  an  order  at  the  time  when  the  pauper  was  sent 
to  the  lunatic  asylum ;  and  Lord  Tenferden,  at  the  end  of 
his  judgment,  p.  81,  said,  "  As  there  is  not  any  necessity 
that  the  justices  should  have  such  power,  and  as  no 
such  power  is  expressly  reserved  to  them,  I  am  of 
opinion  that  they  had  it  not.*'  In  the  present  case, 
unless  there  is  power  to  make  a  retrospective  order,  the 
proprietor  of  the  asylum  is  placed  in  the  predicament  of 
being  unable  to  obtain  reimbursement  of  the  expenses 
of  maintenance  except  through  the  benevolence  of  the 
Crown.  The  difficulty  on  the  other  hand  of  holding 
that  the  order  may  be  made  retrospectively  is  that 
referred  to  by  my  Lord.  If  I  could  find  in  the  statute 
authority  for  taking  a  middle  course  so  that  the  order 

(a)  8R^a  73. 
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might  be  made  retrospective  for  a  reasonable  time  I        18G8. 
would  heartily  adopt  it     1   would  also  say  that  the    Guardians  of 
application  for  the  order  should  be  made  within  twelve     ^  xjnion*** 
months  after  the  lunatic  was  received  into  the  asylum,    ^^  ^-^^  ^^^ 
which  would  limit  the  power  of  making  a  retrospective      ^^^  *^' 
order.     This  I  believe  to  be  also  my  brother  Mellor's 
view.     I  do  not  hesitate  to  say  that  two  years  is  an 
unreasonable  tim& 

On   the  other  point  I  entirely  agree  with  the  rest 
of  the  Court.     First.     The  Legislature,  knowing  that 
there  were  county  buildings  situated  within  boroughs 
having  exclusive  jurisdiction,  enacted  by  stat.  11  &  12 
Vict.  c.  42.  s,  6.  that  justices  for  the  county  might 
act  as  such  with  respect  to  indictable  offences  at  any 
place    within    those    boroughs.     In    the    same    year, 
by  c.  43.  s,  6.,  the  provision  in  e.  42.  s,  6.  was  incor- 
porated into  the  latter  Act,  a  mode  of  legislation  which 
is  not  convenient ;  and  why  the  framer  of  the  Act  did 
not  re-enact  that  provision  I  do  not  know,  for  sect.  6 
of  c.  43.  contains  very  few  more  words  than  sect.  6 
of  e.  42.     Sect.  85  of  c.  43.  enacts  that  nothing  in 
that  Act  shall  extend   to,  among  other  things,  orders 
of  removal,  nor  to  complaints  or  orders  made  with 
respect  to  lunatics,  or  the  expenses  incurred  for  their 
maintenance.     The  effect  of  this  chipbox  of  enactments 
is  that  the  limitation  in  sect.  11  of  c.  43.  as  to  the  time 
of  applying  for  an  order  does  not  apply  to  orders  of 
removal  or  orders  with  respect  to  lunatics.    Then  stat 
26  &  27  Vict  c.  77.,  to  amend  stat  11  &  12  Vict.  c.  43., 
introduces  a  wonderful  state  of  things.    Sect.  1  enacts, 
''The  35th  section  of  the  principal  Act,*'  that  is,  c.  43., 
'*  shall  not  apply  to  or  control  the  6th  section  of  the 
same  Act,  and  such  last  mentioned  section  shall  be  con- 
strued as  if  the  35th  section  were  not  and  never  Jiad 
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1868.        beeu  contained  in  the  principal  Act."    This  enactment, 


Guardians  of  though  not  faulty  in  respect  of  being  too  long,  might 
have  been  clearer.  However,  it  is  plain  enough  that 
the  effect  of  stat  26  &  27  Fict.  c.  77.  *.  1.  is,  that  the 
Legislature  say  we  made  a  mistake  in  stat.  II  &  12 
Vict.  c.  43.  and  correct  it  by  enacting  that  sect  35 
shall  be  read  with  a  proviso  that  it  shall  not  prevent 
county  justices  acting  under  sect.  6  in  the  cases  men- 
tioned in  sect.  36. 


Union 

▼. 

Clerk  of  the 

Peace  for 

Wilts. 


Mellob  J.  I  do  not  desire  to  add  anything  on  the 
first  point. 

On  the  second^  unless  stat.  26  &  27  Vict  c.  77.  has 
the  meaning  which  my  Lord  and  my  brother  BJachbum 
put  upon  it^  I  do  not  see  what  rational  object  it  has ; 
and  we  are  bound  to  attribute  to  it  some  meaning  if 
we  can. 

On  the  other  point  I  differ  from  the  rest  of  the  Court. 
Considering  the  object  and  circumstances  for  which  the 
legislation  in  stat.  3  &  4  Vict,  c.  54.  provides,  inasmuch 
as  there  must  be  expenses  for  which  an  order  could 
not  at  once  be  obtained^  it  must  be  to  a  certain  extent 
retrospective.  The  intention  could  not  have  been 
to  leave  the  proprietor  of  the  asylum  to  the  equitable 
consideration  of  the  Lords  of  the  Treasury;  but 
rather  that  all  the  expenses  of  the  maintenance  as 
well  as  of  the  removal  to  the  asylum  and  of  the 
inquiry  into  the  state  of  mind  of  the  lunatic  should 
fall  on  the  parish  of  settlement.  And  I  do  not  feel  the 
same  amount  of  difficulty  which  is  felt  by  the  rest  of 
the  Court  in  reading  the  word  ''  maintenance'^  in  sect.  2 ; 
it  is  a  large  word,  and  may,  I  think,  include  the  costs 
of  maintenance  from  the  time  of  the  removal  of  the 
lunatic  to  the  asylum  till  the  time  when  application  is 
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made  for  the  order.     Therefore  I  should  hold   that        1868. 

theie  was  power  to  make  a  retrospective  order  by  virtue  oaardians  oT 

of  the  words  of  the  statute.     And  when  the  question  is  ®  union*'* 

whether  the  order  can  be  enforced,  I  do  not  see  the  ^,  J*  ,, 

'  Cleik  of  the 

difficulty  of  holding  that  the  person  who   applies  for      Peace  for 

.  WiLTB. 

such  an  order  must  apply  promptly^  not  indeed  within  a 
reasonable  time  as  that  phrase  is  understood  in  a  con- 
tract, but  he  must  not  offend  against  the  doctrine  of 
law  that  a  rate  is  not  to  be  retrospective  so  as  to  throw 
the  expenses  of  one  year  upon  the  ratepayers  of  another. 
I  do  not  see  anything  except  that  doctrine  which  pre- 
vents such  an  order  as  this  being  made  at  any  time. 
Buty  upon  the  ground  that  the  proprietor  of  the  asylum 
cannot  by  his  own  neglect  throw  the  expenses  of  the 
year  1867  on  the  ratepayers  of  1868^  I  come  to  the 
same  conclusion  as  the  rest  of  the  Court  that  the  order 
is  bad  as  to  part. 


Lush  J.  The  first  question  is^  whether  this  order 
was  made  in  time.  I  cannot  doubt  that  the  justices 
had  power  to  make  the  order  after  the  term  of  imprison- 
ment had  expired.  It  is  equally  clear  that  so  long  as 
the  lunatic  continued  in  the  asylum  in  a  state  of 
insanity,  it  was  competent  for  them^  under  stat.  3  &  4 
Vict.  e.  54.  s.  2 ,  to  ascertain  the  place  of  his  settlement 
and  to  direct  the  guardians  of  the  union  to  pay  the 
charges  for  inquiring  into  his  insanity,  for  his  removal 
to  the  asylum,  and  for  his  future  maintenance  in  it. 
Therefore,  so  far  the  order  is  good. 

The  next  question  is,  whether  the  justices  of  the 
county  might  lawfully  make  this  order  while  they  were 
sitting  in  the  borough  of  Devizes  f  As  to  this  there  is 
very  clumsy  legislation.  But  the  effect  of  the  amending 
statute  26  &  27  Vict  c.  77.  s.  1.  is,  that  sect.  35  of  stat 
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1868.  11  ft  12  Fic#.  c.  43.  does  not  prevent  sect.  6  of  the 
Guardians  of  8&nie  Act  from  applying  to  the  jarisdiction  of  the 
Union  ^  county  justices.  Therefore  the  county  justices  sitting 
Clerk'of  the  ^°  ^^^  borough  might  lawfully  make  this  order, 
^ce  for  The  most  material  question  is,  whether  the  justices 
could  make  an  order  which  imposes  the  payment  of  bje- 
gone  expenses  on  the  ratepayers  of  the  present  year.  I 
agree  with  the  Lord  Chief  Justice  that  the  language  of 
stat.  8  &  4  VicL  c.  64.  s.  2.  is  prospective^  and  I  am 
unable  to  see  my  way  to  putting  any  qualification  on 
the  words  *'  to  pay  such  weekly  sum  as  they  or  any  two 
justices  shall,  by  writing  under  their  hands,  firom  time 
to  time  direct,  for  his  or  her  maintenance  in  the  asylum." 
The  words  are  capable  of  meaning  maintenance  past 
and  future,  or  only  future  maintenance.  If  I  read 
them  as  applying  to  past  maintenance  there  is  no  limit 
in  point  of  time,  inasmuch  as  the  order  may  be  made 
at  any  time  after  the  lunatic  has  been  transferred  to 
the  asylum ;  and  the  parish  would  thus  be  burdened 
with  the  whole  expenses  of  the  past  maintenance ;  for 
I  cannot  see  that  the  order  might  be  made  for  part  only 
of  those  expenses.  And  the  rule  of  law  being  that  a 
rate  cannot  be  made  for  the  expenses  of  past  years,  I 
must  interpret  the  words  of  the  statute,  unless  a  con- 
trary intention  appears,  as  saying  that  the  order  is  to 
be  for  the  expenses  of  maintenance  from  the  date  of 
the  order. 

Order  quashed  as  to  part. 
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The  Queen  against  The  Mayor,  Aldermen  and  Saturday, 


Burgesses  of  Tewkesbuby. 


Municy[>al 
corporation, 

1.  If  an  elector  at  a  municipal  corporation  election  haying  knowledge  Election  of 
or  notice  of  the  disqualifieation  of  a  candidate  wilfully  votes  for  him,  his  counciilors, 
Tote  is  thrown  ftwav.     But  JHsqualifioor 

2.  Knowledge  of  the  fact  which  creates  a  legal  disqualification  does  tion  of  amr 
not  involve  knowledge  that  the  candidate  is  legally  disqualified.  didate. 

3.  At  the  annual  election  of  councillors  in  a  borough  not  divided  Notice  to 
into  wards,  there  were  four  vacancies  and  five  candidates,  including  B.  electors, 
and  M,    JB.  was  mayor  of  the  borough,  and  as  such  was  returning 

officer  and  presided  at  the  election.  Before  the  opening  of  the  poll  on 
the  morning  of  the  election  a  formal  notice  was  served  upon  the  deputy 
mayor  and  assessors,  and  within  half  an  hour  after  on  B.  himself, 
that  he  was  disquaHfied  for  the  office  of  councillor  during  the  term 
of  his  mayoralty;  and  about  half  an  hour  after  the  opening  of  the 
poU  notices  to  the  same  effect  addressed  to  the  burgesses  were  posted  up 
u  conspicuous  part**  of  the  borough.  B,  had  312,  M,  143  votes.  Helo^ 
that  the  votes  given  for  B.,  though  bad,'  were  not  thrown  away,  and 
that  there  must  be  a  new  election. 

IITANDAMXJS  to  the  defendants  commanding  them 
to  permit  E.  Moore  to  vote  and  act  at  meetings 
of  the  council  of  the  borough  of  Tewkesbury  as  one 
of  the  councillors  duly  elected  and  qualified  to  serve 
that  office.  Upon  the  return  to  the  nvrit  the  following 
case  was  stated. 

The  borough  of  Tew  esbury  is  one  of  the  boroughs 
named  in  Schedule  (A.)  of  stat.  5  &  6  ^f^  4.  c.  76.^  and 
has  a  mayor,  four  aldermen  and  twelve  councillors. 
There  are  no  wards. 

VOL.  IX.  2  z  B.  &  s. 
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1868.  On  the  Ist  November,  1866,  one  third  part,  namely, 

The  QuBBH     four,  of  the  councillors  who  had  been  longest  in  office 

Mayor,  &c.  of  ^thout  re- election   went  out  of  office,  among  them 
Tbwkbsbwrt.  jjgjjjg  Q  si^'^^f,^^  a^jjj  Qjj  i-ijg  gj^njg  Jay  ^^  election  waa 

held  to  supply  their  places. 

G.  BUzard  was  on  the  Ist  November,  1866»  the  mayor 
and  returning  officer  of  the  borough,  and  was  entitled 
to  hold  and  exercise  that  office  until  the  9th  November, 
1866,  and  until  his  successor  should  have  been  duly 
appointed  and  should  have  accepted  the  office.  /•  F^ 
Prosser  was  before  and  on  the  same  1st  November  the 
deputy  mayor  (appointed  by  G.  BUzard),  and  C,  Fisiier 
and  G.  WaUon  were  the  assessors  of  the  borough.  No 
person  was  appointed  by  the  town  council  to  act  as 
substitute  for  the  mayor  as  returning  officer  at  the 
election  pursuant  to  sect.  36,  and  the  election  was  held 
before  the  mayor,  deputy  mayor  and  assessors.  The 
mayor  presided  personally  as  returning  officer  at  the 
election  during  about  two  hours  of  the  time  of  polling, 
but  he  was  not  present  at  the  opening  of  the  poll  nor 
for  about  a  quarter  of  an  hour  after.  The  poll 
was  opened  at  9  o'clock  in  the  morning  and  closed  at 
4  o'clock  in  the  afternoon. 

At  the  election  there  were  five  candidates  duly  nomi- 
nated, namely,  G.  BUzard,  W.  G.  HeaUng,  J,  U.  BoughtM, 
K  Rice  and  E.  Moore.  The  four  first  named  polled 
812  votes  each,  and  E.  Moore  polled  143  votes.  G* 
BUzard  permitted  himself  to  be  nominated  as  a  candi- 
date and  to  be  re-elected  as  a  councillor  of  the  borough, 
and  voted  for  himself,  and  as  mayor  presiding  in 
person  at  the  election  during  portion  of  the  day  be 
received  voting  papers  on  behalf  of  himself  and  the 
other  candidates. 
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At  a  quarter  before  nine  in  tbe  morning  of  the  day       1868. 
of  the  election,   and  before  the  opening  of  tbe  poll.   The  Quben 

F.  Moore  on  behalf  of  jE,  Moore  attended  at  the  town  Mayor,  &c.  of 
hall  of  the  borough  and  then  and  there  served  upon  the  TawKKSBUBt. 
deputy  mayor,  who  was  about  to  preside  at  the  election 

by  the  appointment  and  on  behalf  of  G.  Blizard,  and 
upon  the  two  assessors,  in  the  presence  of  the  town 
clerk,  a  notice  in  writing  signed  by  E.  Moore  and 
addressed  to  the  mayor,  his  deputy  and  the  assessors, 
stating  that  G.  Blizard,  one  of  the  persons  nominated 
for  the  office  of  councillor  at  that  election,  being  the 
mayor  of  the  borough,  was  disqualified  for  the  office  of 
councillor  and  ineligible  to  be  nominated  or  elected  a 
councillor  during  the  term  of  his  mayoralty,  and  there- 
fore that  all  votes  given  to  him  would  be  thrown  away. 

Within  half  an  hour  after  the  opening  of  the  poll  a 
written  copy  of  that  notice  was  served  by  F,  Moore  upon 

G.  Blizard,  who  nevertheless  proceeded  to  the  town 
hall  and  alternately  with  his  deputy  presided  throughout 
the  day  at  the  election. 

About  half  past  nine  o'clock  on  the  morning  of  the 
day  of  the  election  F.  Moore  caused  printed  copies  of  a 
similar  notice  to  be  posted  on  the  outside  of  the  town 
hall  in  which  the  election  was  held,  on  the  public 
market  place  in  the  borough,  and  in  various  other  con- 
spicuous parts  of  the  borough,  in  all  which  places, 
except  the  town  hall,  they  remained  legible  to  passers 
by  throughout  the  day.  He  also  caused  other  printed 
copies  to  be  exhibited  and  carried  on  boards  during  the 
remaining  hours  of  polling  through  the  public  streets 
of  the  borough  and  other  copies  to  be  distributed 
generally  at  various  shops  and  houses  throughout  the 
borough.     The  notice  posted  outside  the  town  hall  was 

2  z  2 
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1868.       taken  down  by  the  order  of  a  magistrate  some  short 

Th«  QusKH    tio^e  After  it  had  been  put  up  and  was  not  afterwards 

Mayor,  &c.  of  ^©Stored.     No  verbal  notice  was   given  nor  was  any 

Tbwkbsbubt.  Qti^gjp  written  or  printed  notice  made  visible  or  shewn 

to  or  served  on   the  voters  tendering  their  votes  for 

G.  BUzard  at  the  election*      Several  persons  recorded 

their  votes  before  the  printed  notice  had  been  made 

public. 

On  the  day  of  the  election^  and  after  he  had  received 
the  notice,  G,  BUzard^  whilst  he  was  presiding  over  the 
election  as  mayor,  produced  and  publicly  exhibited  in 
the  town  ball  where  the  election  was  being  held  a 
printed  copy  of  an  address,  and  afterwards  caused  printed 
copies  of  the  same  to  be  issued  and  distributed  among 
the  burgesses  during  the  hours  of  polling,  assuring  the 
electors  that  when  elected  he  should  confidently  take 
his  seat  notwithstanding  the  efiforts  to  deprive  him 
of  it 

At  the  dose  of  the  election  the  deputy  mayor  and 
assessors  examined  the  voting  papers  delivered  in  at  the 
election,  and  at  the  time  by  law  appointed  published 
the  list  of  persons  elected  councillors,  consisting  of 
the  names  of  G.  BKzard  and  the  three  other  candidates 
who  had  a  majority  of  votes ;  and  they  thereupon  respec- 
tively made  and  subscribed  the  declarations  required  by 
law,  and  took  upon  themselves  the  office  of  councillors 
and  acted  in  that  office. 

E.  Moore  also  made  and  subscribed  the  required 
declaration  of  acceptance  of  the  office  and  caused  the 
same  to  be  delivered  to  the  town  clerk. 

An  information  in  the  nature  of  a  quo  warranto  in 
which  E.  Moore  was  relator  was  afterwards  exhibited 
against  G.  BUzard^  and  on  the  15th  December^  1866, 
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he  disclaimed  the  ofiSce,  and  judgment  of  ouster  vas        1868. 
recorded  against  him  (a).  The  Qusbn 

On  the  29th  December ^  1866,  E.  Moore  caused  to  be   jj^g-yor'  &c.  of 
served  upon  the  mayor  and  also  upon  the  town  clerk  a  Tbwkmburt. 
notice  addressed  to  the  mayor^  aldermen  and  burgesses 
of  the  borough  claiming  to  be  admitted  to  act  as  town 
councillor  instead  of  G.  Blizardy  and  stating  the  grounds 
upon  which  he  required  them  to  admit  him. 

In  pursuance  of  that  notice  E.  Moore  attended  the 
quarterly  meeting  of  the  town  council  of  the  borough 
on  the  1st  January,  1867^  and  claimed  to  be  a  town 
councillor  and  to  vote  and  act  as  such,  but  the  town 
council  then  refused  and  had  since  continued  to  refuse 
to  admit  him  to  that  or  any  other  meeting  of  the  town 
council  or  to  vote  or  act  as  a  town  councillor. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther E»  Moore  was  duly  elected  a  councillor  of  the 
borough  at  the  election  on  the  1st  November,  1866. 

Dowdeswett  {Matthews  with  him),  for  the  prosecutor. 
— BUzard  being  the  mayor  and  returning  ofiScer  at  the 
time  of  the  election  was  disqualified  to  be  elected;  Reg. 
v.  BUzard  {p) ;  and  the  votes  given  for  him  with  know- 
ledge or  notice  that  he  was  disqualified  were  thrown 
away ;  Rex  v.  Hawkins  (c);  affirmed  in  D,  P.  (rf),  Reg. 
V.  Boseawen,  Rex  v.  Withers,  and  Taylor  v.  The  Mayor 
of  Bath,  mentioned  by  Lord  EUenborough,  10  East 
217-18,  also  cited  by  BuUer  arguendo  in  Rex  v. 
Monday  {e\  and  by  Wilmot  J.  in  Oldknow  v.  Wain- 
wright  or  Rex  v.  Foxcroft  {/),      ^Blackburn   J.      In 

(a)  See  Big,  v.  BlUard,  7  B.  ^  8.  922. 

(b)  1  B.i8.  922.  (c)  10  East  211. 

(rf)  2  Dow  124.  (0  Cowp,  5a0.  537.  • 

{/)  2  BurrAOil.  1020-1. 
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18G8.        ^x  ^*  Hawkins  the  notification  that  the  defendant  had 
The  QuKur    ^^*  taken  the  sacrament  within  a  year,  and  was  on  that 
Mayo^  &c  of  '^^'^^^^^  ineligible,  and  the  publicly  readiDg  the  inca- 
Tbwxesbvbt.  pacitating  clause,  sect  12,  of  the  Corporation  Act,  13 
Car»  2.  it.  2.  c  1.,  constituted  notice  to  the  electoTs 
of  fact  and  law.     Lord  Eldon  in  the  House  of  Lords 
gave  an  elaborate   opinion  which    is    rather   against 
the  prosecutor.      He  said  (a),  "  If  the  majority  were 
unpolled  at  the  time  of  the  notice  given,  the  utmost 
that  those  who  had  polled  without  notice  could  say 
would  be,   'Place  us  in  the  same  situation  in  which 
we  would   have  been   if  notice  had    been    given  at 
the   beginning  of   the  election';    and   that  was  only 
matter  for  consideration,  if  they  could  not  proceed 
on   the    theory,   that  all    continued   present  till  the 
election  was  over.     The  notice  was  given,  and  why  did 
the  election  continue  under  these  circumstances  ?  And 
why  did  not  those,  who  were  surprised  perhaps,  require 
to  vote  again  ?     Unless  it  was  the  duty  of  others  to  call 
on  them  to  do  so,  they  ought  to  have  done  it,  and,  if 
they  did  not,* they  sanctioned  all  that  was  done;  and 
their  complaint  came  too  late  when  they  might  have 
required  to  vote  again,  and  have  made  the  election 
efiectual  by  voting,  or  ineffectual,  if  their  votes  had  been 
refused.     But  no  other  man  would  have  been  chosen 
here.     The    majority  knowingly  voted  for  this  dead 
man.''    When  it  is  said  that  the  votes  given  to  a  candi- 
date with  notice  of  his  incapacity  are  thrown  away,  is 
such  a  notice  as  notice  of  dishonour  of  a  bill  of  exchange 
necessary,  or  is  knowledge  of  the  fact  which  disqualifies 
sufficient  ?]     A  general  notice,  as  of  an  act  of  bank- 
ruptcy, is  sufficient.    [Lush  J.    That  notice  is  regulated 
by  statute ;  but  does  the  common  law  say  that  in  the  case 

(a)  2  Dow  124. 147-8. 
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of  an  election  general  notice  of  the  disqualification  of  a        1868. 
candidate  is  suflScieut  ?     If  the  disqualification  rested    xhe  Qubkn 
on  a  doubtful  point  of  law  it  would  be  hard  that  the   ,,     ^-  „ 

Mayor,  &c,  ot 

votes  should  be  thrown  away.  Suppose  this  election  Tbwkbsbubt. 
had  occurred  before  Beff,  v.  Owens  {a).]  Though  that 
was  the  first  decision  that  the  mayor  of  a  borough 
not  divided  into  wards  is  precluded  from  being  a  candi- 
date for  election  as  councillor,  the  law  was  notorious 
before.  In  Beff.  v.  Coaks  {b),  the  question  being 
whether  CundaU  had  the  right  to  vote  at  an  election 
of  mayor,  which  depended  upon  whether  he  or  Blake 
had  been  properly  elected  councillor^  the  special  verdict 
found  that  Blake  "  was  disqualified  to  be  a  councillor, 
being  an  alderman/'  and  ''that  those  who  voted  for 
Blake  had  notice  that  he  was  disqualified^' ;  and  it 
was  held  that  the  votes  given  for  Blake  were  thrown 
away  as  if  he  had  never  stood.  [Blackburn  3.  Were 
the  burgesses  bound  to  take  notice  that  Blizard  was 
disqualified  in  law?]  A  person  who  is  about  to 
exercise  a  right  should  take  pains  to  ascertain  the  law, 
especially  when  he  is  warned  that  a  question  of  law  is 
involved ;  and,  knowing  the  facts  which  give  rise  to  it, 
he  exercises  the  right  at  his  peril :  Ignorantia  juris 
non  excusat ;  Phwd.  343 ;  Manser's  Case  (c),  Broom 
Legal  Maxims  249,  4th  ed.  In  Martindale  v.  Falk^ 
ner{d),  which  was  an  action  upon  an  attorney's  bill, 
the  majority  of  the  Court  thought  that  the  client  was 
bound  to  know  what  the  Court  could  discern  by  fair 
and  reasonable  intendment  from  the  bill.  [Lush  J. 
In  that  case  Maule  J.  delivered  a  famous  judgment 
differing  from  Tindal  C.  J.,  Cresswell  and  Erie  JJ. 
Blackburn  J.     Maule  J.,  who  had  one  of  the  acutest 

(a)  2E,^E.  86.  (b)  3  ?:.  #  B.  249. 

(r)  2  Co.  3  a,  b.  (d)  2  C.  B.  70f>. 
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1868.  minds  when  he  set  it  to  explain  the  law,  held  that 
ThaQusEM  the  client  was  entitled  to  more  information  than  a 
Mayor[&c.of  P^rson  who  knew  the  law.]  The  maxim  Ignorantia 
Tewkxsbuet.  eorum,  qua  quia  scire  tenetur,  non  excusat  applies 
also  in  criminal  cases,  1  Hale  P.  C  42 ;  and  7Viu/a/ 
C.  J.,  in  deliyering  the  opinion  of  the  Judges  in  answer 
to  questions  propounded  to  them  by  the  Hoose  of 
Lords,  see  M^NaghUtCs  Cast  (a),  stated  the  proposition 
generally:  ''The  law  is  administered  upon  the  prin- 
ciple that  every  one  must  be  taken  conclusively  to  know 
it,  without  proof  that  he  does  know  it"  Here  the 
electors  who  voted  for  BUzard  did  a  void  act.  [Black' 
hum  J.  If  a  man  enters  the  land  or  takes  the  goods  of 
another  he  is  liable  to  an  action  of  trespass  or  trover 
without  any  claim  of  right  on  the  part  of  the  other 
person,  but  he  is  not  liable  criminally.  So  by  a 
provision  impliedly  annexed  to  the  exercise  of  summary 
jurisdiction  by  magistrates  they  are  to  hold  their  hands 
if  a  bonft  fide  claim  of  right  is  made.  Suppose  a  secret 
disqualification,  the  election  would  be  void  when  it 
was  discovered,  but  the  votes  would  not  be  thrown 
away.] 

At  all  events  the  votes  given  for  BUzard  vSti&t  the 
notices  that  he  was  disqualified  had  been  posted  up  were 
thrown  away;  The  Belfast  Case  (i).  [Blaekbum  J. 
In  order  to  entitle  the  prosecutor  to  be  admitted  as  a 
councillor  it  is  necessary  to  shew  that  he  was  in  a 
majority  after  deducting  the  votes  for  BUzard^  which 
were  thrown  away.  Pawellf  contra. — The  voting  papers 
afford  no  information  as  to  the  time  when  the  votes  are 
given.  Blackburn  J.  The  decisions  by  Committees  of  the 
House  of  Commons  on  election  petitions  as  to  whether 
votes  given  after  publication  of  notice  of  disqualification 

(a)  10  a  #•  F,  200.  210.  (h)  Falc.  #  FiU.  505. 


XXXL  VICTORIA-  691 

are  thrown  away  are  conflicting.    His  Lordship  referred        1868. 
to  The  Horsham  Case  (a)  and  The  CUtheroe  Case  (^).]        TheQuiKi" 

V. 

Powell  {H.  James  with  him)^  for  the  defendant^  was  Tewkxsburt. 
not  called  upon. 

Blackburn  J.  On  the  facts  stated  in  this  case 
we  cannot  order  a  peremptory  mandamus  to  admit 
the  prosecutor  to  vote  and  act  as  a  town  councillor. 
At  the  annual  election  of  councillors  in  November 
there  were  four  vacancies  and  five  candidates  in- 
cluding BUzard  and  the  prosecutor.  Blizard  was 
mayor  of  the  borough,  and  as  such  was  the  return- 
ing officer,  and  presided  at  the  election.  It  is  settled 
on  the  authority  of  Reg.  v.  Owens  (c)  that  a  returning 
officer  is  incapable  of  returning  himself,  and  there- 
fore Blizard  was  disqualified  for  the  office  of  coun- 
cillor and  ineligible;  and  in  Reg.  v.  BUzard  {d)  we 
granted  an  information  in  the  nature  of  a  quo  warranto 
to  oust  him.  Under  these  circumstances  the  question 
is  whether  the  prosecutor,  who  was  fifth  on  the  poll, 
is  entitled  to  be  admitted  to  the  office  of  councillor.  A 
candidate  is  duly  elected  if  he  has  a  majority  of  legal 
votes  of  those  present  at  the  election;  though  the 
majority  walk  away  from  the  meeting  or  refuse  to  vote ; 
Rex  V.  IVithers  mentioned  by  Lord  Ellenhorough  in 
Rexjf.  Hawkins  («).  Further,  if  an  elector  having 
knowledge  of  the  disqualification  of  a  candidate  per- 
versely votes  for  him,  it  is  the  same  as  if  he  had 
not  voted  at  all  or  had  voted  for  a  non-existent 
person ;  Reg.  v.  Coaks(/),  per  Lord  Campbell.    Does  it 

(a)  1  Pow.  S.  #  D.  240.  256. 

(b)  2  P&w,  S.  i  D.  276.  281.  (c)  2  £  #  £  86. 
{d)l  B,^  8,  922.  (e)  10  East  21 1.  217. 

(/)  3  £.  <f  B.  249.  254. 
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1868.        appear  in  the  present  case  that  so   many  bnrgessei 

The  QuBBH     voted  for  Blizard  knowing  that  he  was  disqualified  as 

MaTor['&c.  of  ^  reduce  the  number  of  legal  votes  given  to  him  below 

TswKBBBUBT.   thc  uumbcr  given  to  the  prosecutor  ?    If  it  does,  the 

prosecutor  is  entitled  to  be  declared  duly  elected:  if 
not,  the  election  is  void. 

It  appears  that  Blizard  acted  as  returning  officer, 
the  council  not  having  taken  the  course  which  in  By. 
V.  White  (a)  was  held  to  be  the  right  one  of  appointing 
a  substitute  as  directed  by  stat.  5  &  6  ^.  4.  c.  76.  i.  36. 
A  formal  notice  stating  that  Blizard  was  disqualified 
during  the  term  of  his  mayoralty  was  served  upon  the 
deputy  mayor  and  assessors  before  the  opening  of  the 
poll,  and  upon  the  mayor  himself  within  half  an  hour 
after.  Also  about  half  past  nine  o'clock  in  the  morning 
notices  were  posted  up  in  conspicuous  parts  of  the 
borough  intended  to  bring  to  the  knowledge  of  the 
burgesses  that  Blizard  was  in  law  disqualified.  This 
was  evidence  to  go  to  a  jury  that  those  buigesses  who 
voted  after  half  past  nine  o'clock  had  notice ;  but  there 
is  nothing  to  oblige  us  to  draw  that  inference.  It  is 
found  that  several  persons  voted  before  the  printed 
notice  was  made  public ;  and  though  it  is  not  probable 
that  so  many  voted  for  Blizard  before  it  was  made 
public  as  would  exceed  the  whole  number  who  voted  for 
the  prosecutor,  there  was  no  personal  knowledge  of  the 
disqualification  brought  home  to  the  later  voters. 

Then  the  question  is  whether  knowledge  of  the  fact 
that  Blizard  was  the  mayor  and  returning  officer  must 
be  taken  to  involve  knowledge  that  he  was  legally 
disqualified  for  election,  and  therefore  the  votes  for  him 
would  be  thrown  away,  as  every  lawyer  would  know 

(a)  8  B.  4-  5.  687.  592-3. 
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who  liad  read  the  case  of  Reg.  v.  Owens  (a).    I  agree  that        1868. 

ignorance  of  the  law  does  not  excuse.  But  there  is  great    The  Qunir 

common  sense  in  the  following  observations  of  Mauk  J.   Mayor,' &c.  of 

in  Martindale  t.  Falkner{b\  and  they  are  a  good  exposi-  Tbwkksbbkt. 

tion  of  the  law  :  '^  There  is  no  presumption  in  this  country 

that  every  person  knows  the  law :  it  would  be  contrary 

to  common  sense  and  reason  if  it  were  so.     In  Jones  v. 

RandaU  (c)  Dunning^  arguendo^  says :  *  The  laws  of  this 

country  are  dear,  evident,  and  certain :  all  the  Judges 

know  the  laws,  and,  knowing  them,  administer  justice 

with  uprightness  and  integrity.'     But  Lord  Mansfield, 

in  delivering  the  judgment  of  the  Court,  says :  '  As  to 

the  certainty  of  the  law  mentioned  by  Mr.  Dunning,  it 

would  be  very  hard  upon  the  profession  if  the  law  was 

so  certain  that  everybody  knew  it:  the  misfortune  is, 

that  it  is  BO  uncertain  that  it  costs  much  money  to 

know  what  it  is,  even  in  the  last  resort.'    It  was  a 

necessary  ground  of  the  decision  in  that  case,  that  a 

party  may  be  ignorant  of  the  law.     The  rule  is,  that 

ignorance  of  the  law  shall  not  excuse  a  man,  or  relieve 

him  from  the  consequences  of  a  crime,  or  from  liability 

upon  a  contract.     There  are  many  cases  where  the 

giving  up  a  doubtful  point  of  law  has  been  held  to  be 

a  good  consideration  for  a  promise  to   pay  money. 

Numerous  other  instances  might  be  cited  to  shew  that 

there  may  be  such  thing  as  a  doubtful  point  of  law. 

If  there  were  not,''  as  Maule  J.  truly  remarks,  <'  there 

would  be  no  need  of  Courts  of  appeal,  the  existence  of 

which  shews  that  Judges  may  be  ignorant  of  law."  Here 

the  question  is  not  whether  every  vote  given  for  BHzard 

with  the  knowledge  that  he  was  mayor  was  thrown  away 

(a)  2K^E.  86.  (b)  2  C.  B,  706.  719-720. 

{c)  Cou^.  37,  38.  40. 
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1868.  u^  the  sense  that  it  was  inoperatiye^  being  given  for  a 
The  QuNH  candidate  who  could  not  be  elected ;  bat  whether  the 
Mavo^'&c.  of  ^^^  ^^  the  same  as  if  the  voter  had  absented  himselt 
T1WKX8BUB7.  I  go  so  far  as  this :  if  a  voter,  after  being  warned  that 
a  certain  circumstance  in  point  of  law  disqualifies  a 
candidate,  jet,  acting  on  the  opinion  of  others  who  say 
that  is  not  the  law,  votes  for  that  candidate,  his  vote  is 
thrown  away.  But  in  the  present  case  the  dectors 
only  knew  that  BUzard  was  mayor  and  acting  as 
returning  ofScer,  which  to  a  good  lawyer  brings  the 
knowledge  that  he  was  disqualified  as  a  candidate,  but 
would  not  necessarily  make  a  voter  aware  of  the  dis- 
qualification. In  Rex  V.  Hawkins  {a)  Lord  EUehbcnmgh 
states,  as  a  ''  general  proposition  that  votes  given  for  a 
candidate,  after  notice  of  his  being  ineligible,  are  to  be 
considered  as  the  same  as  if  the  persons  had  not  voted 
at  all,''  and  mentions  three  cases  by  which  it  is  sup- 
ported, cited  in  Rex  v.  Monday  {h),  "  In  the  third  case/' 
( Taylor  V.  The  Mayor  of  Bath),  "  Taylor,  Bigg,  and 
Kingston,  were  candidates :  Bigg  was  objected  to  as  a 
disqualified  person ;  notwithstanding  which.  Bigg  had 
fourteen  votes,  Taylor  thirteen,  and  Kingston  only  one. 
There  Lord  Chief  Justice  Lee,  at  Nisi  prius,  directed 
the  jury,  that  if  they  were  satisfied  that  the  electors  had 
notice  of  Bigg^s  want  of  qualification^  they  should  find 
for  the  plaintiff ;  •  •  .  because  Bigg  not  being  qualified 
was  to  be  considered  as  a  person  not  in  esse,  and  the 
voting  for  him  a  mere  nullity.  The  jury  found  for  the 
plaintiff:  and  the  Court,  on  motion  for  a  new  trial, 
agreed  with  the  law  as  laid  down  by  Lord  Chief  Justice 
Lee,  and  refused  a  new  trial/'  The  proposition  of  Lord 
Ellenborough  is,  that  the  voters  whose  votes  were  thrown 

(a)  10  Etut  210.  217.  (A)  Cowp,  530.  537-8. 
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away  were  those  who  had  actual  knowledge  of  the  dis-  1868. 
qualification^  not  merely  such  as  arises  firom  a  presump-  The  QubuT 
tion  of  knowledge  of  the  law.  And  on  this  ground  ]s^yor'&c.of 
Lord  EUon  places  the  afSrmance  of  the  judgment  in  the  Tswkbsbuet. 
House  of  Lords  (a)»  intimating  that  if  any  electors  had 
voted  under  a  misapprehension  they  might  claim  to  have 
the  election  begin  afresh,  so  that  they  might  vote  for  a 
new  candidate ;  but  in  the  principal  case  he  said,  p.  148, 
"The  majority  knowingly  voted  for  this  dead  man ;"  ex- 
pressing the  idea  that  they  wilfully  persevered  in  voting 
for  a  disqualified  candidate  after  they  knew  that  he  was 
disqualified.  And  in  Reff.  v.  Coahs  (b)  Lord  Campbell 
C.  J.  says,  pp.  253-4,  '*  Blake  was,  in  fact,  a  candidate ; 
but  he  was  an  alderman,  and  therefore  ineligible ;  and 
that  fact  was  known  to  the  electors.  Now  it  is  the  law, 
both  the  common  law  and  the  parliamentary  law,  and 
it  seems  to  me  also  common  sense,  that,  if  an  elector 
will  vote  for  a  man  who  he  knows  is  ineligible,  it  is  as 
if  he  did  not  vote  at  all,  or  voted  for  a  non-existent 
person ;  as  it  has  been  said,  as  if  he  gave  his  vote  for 
TlieJUan  in  the  Moon.**  The  illustrations  put  shew  that, 
in  Lord  CampbeltB  opinion,  in  order  to  make  the  vote 
a  nullity  the  voter  must  have  wilfully  and  knowingly 
voted  for  a  person  incapable  of  election.  On  the  other 
hand  it  is  neither  common  sense  nor,  I  think,  common 
law  to  say  that  because  voters  are  aware  of  a  particular 

fact  they  must  be  taken  to  know  the  disqualification 
arising  from  it  so  that  their  votes  given  in  ignorance  of 

the  specific  objection  are  thrown  away. 

Lush  J.   If  those  votes  only  are  to  be  considered  as 
thrown  away  which  were  given  after  publication  of  the 

(a)  2 Daw  124.  (b)  ZK^E,  249. 
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1868.       notice  that  one  of  the  candidates  was  mayor  and  was 
The  QvBBH    disqualified  during  the  term  of  his  mayoralty,  we  have 
Major,  &c.  of  ^^^  sufficient  materials  before  us  to  enable  us  to  deter^ 
Tbwkubvkt.  Qjjjjjg  whether  the  prosecutor  had  a  majority  over  the 
l^al  Totes  given  for  his  opponent .   We  are  therefore 
compelled  to  ascertain  what  is  the  principle  involved  in 
the  cases  which  decide  that  votes  given  for  a  candidate 
whom  the  voters  know  to  be  disqualified  are  thrown 
away,  that  is,  are  to  be  treated  as  if  they  had  not  been 
given  at  all.     The  fact  that  Blizard  who  presided  at  the 
election  was  mayor  was  known  to  all  the  voters.    Do 
the  decisions  mean  that,  if  a  voter  knows  a  fiatct  which 
by  construction  of  law  operates  as  a  disqualification  of 
a  candidate,  it  amounts  to  knowledge  of  his  Ic^  inca- 
pacity to  be  elected,  and  therefore  his  vote  given  for  that 
candidate  is  thrown  away  ?     I  am  of  opinion,  for  the 
reasons  given  by  my  brother  Blackburn^  that,  in  order  to 
produce  that  result,  the  voter  must  know  that  the  fact 
amounted  to  a  disqualification.     To  hold  it  enough  to 
shew  mere  knowledge  of  the  fact  creating  the  legal 
incapacity .  would  go  far  beyond  the  principle  of  the 
cases.    All  the  illustrations  which  are  put  in  them  are 
instances  in  which  of  necessity  the  voter  must  know 
that  the  giving  his  vote  would  be  of  no  avail.    It  was 
said  that  the    maxim   Ignorantia   juris  non  excusat 
imputes  to  every  voter  knowledge  of  the  disqualification 
of  a  candidate,  but  that  is  an  entire  misapprehension  of 
the  maxim.     The  maxim  is  applicable  to  the  present 
case  to  this  extent,  that  the  voter's  ignorance  of  the 
disqualification  of  the  candidate  does  not  make  his  vote 
good ;  but  that  is  very  difierent  from  saying  that  the 
candidate  who  was  in  the  minority  is  to  be  declared 
duly  elected  on  the  ground  that  those  burgesses  who 
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mistakingly  voted  for  Blizard  are  to  be  placed  in  the  1868. 

same  position  as  if  they  had  perversely  voted  for  him,  The  Qubeh 

that  is,  as  if  they  had  not  voted  at  all.     Therefore  there  ^f  ayor '&c.  of 

must  be  a  new  election.  Tewkmbubt. 

Judgment  for  the  defendants. 


Waddington,  Executor  &c.,  against  Roberts,     j^^^^^a 


1.  A  deed  between  a  debtor  and  his  creditors  which  fairly  carries  out  Bankruptcy 
the  preTious  assents  of  the  creditors  is  sufficient  under  The  Bankruptcy  Act,  1861, 
Act,  1861.  24  &  25  Vict,  c.  134.  *.  192.  subs.  1.  24  #  25  VicL 

2.  So,  if  the  creditors  assent  to  a  deed  of  composition,  and  the  deed  c.  134.  s.  192. 
contains  also  a  release  of  the  debtor  from  his  debts  and  liabilities.  subs.  1.  5. 

3.  A  memorandum  on  the  deed  in  pursuance  of  sect.  196,  stating  the  s.  196. 

day  and  hour  on  which  it  was  brought  into  the  office  of  the  registrar  for  Compasitum 

registration,  and  a  certificate  of  registration  by  the  registrar,  are  prim4  deed. 

facie  evidence  of  an  affidavit  by  the  debtor  having  been  delivered,  Assent  of 

leather  with  the  deed,  in  pursuance  of  sect  192.  subs.  5.  creditors. 


A  CTION  by  the  plaintiff  as  executor  on  a  bond  for 
150/.  given  by  the  defendant  to  the  plaintiff's 
testatrix. 

Plea.  A  deed  of  composition  between  the  defendant 
and  his  creditors  in  the  lifetime  of  the  testatrix  accord- 
ing to  The  Bankruptcy  Act,  1861,  24  &  26  Vict.  c.  134. 
#.192. 

Issne. 

At  the  trial,  before  Kelly  C.  B.,  at  the  Spring  Assizes 
at  Gloucester,  the  defendant,  who  was  an  attorney,  pro- 
daced  a  deed  of  composition  dated  the  6th  Jufyj  1866, 
executed  by  the  plaintiff  and  a  trustee.  It  contained  a 
release  of  the  defendant  from  his  debts  and  liabilities, 
but  no  assignment  of  the  property  of  the  defendant, 
there  being  none.  A  memorandum  was  written  on  the 
face  of  it  stating  the  day  and  hour  at  which  it  was 


Affidavit. 
Evidence. 
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1868.  brought  into  the  o£Soe  of  the  r^istrar  of  the  Court  of 
Waodisotos  Bankruptcy  for  registration.  There  was  also  a  certificate 
RoBuiTs.  under  the  hand  of  the  registrar  and  the  seal  of  the 
Court  dated  the  9th  August^  1866,  that  the  deed  was 
on  that  day  brought  into  his  office  for  registration  and 
was  duly  registered  pursuant  to  the  provisions  of  The 
Bankruptcy  Act,  1861.  The  defendant  also  produced  the 
assents  in  writing  of  more  than  three-fourths  in  value  of 
his  creditors  whose  debts  respectively  amounted  to  \Ql 
and  upwards,  and  stated  that  he  read  over  the  draft  of 
the  deed  to  some  of  them  and  wrote  letters  to  others 
explaining  as  well  as  he  could  the  effect  of  the  deed. 
The  assents  were  in  the  following  form : — *'  I,  the  under- 
signed^ being  a  creditor  of  H.  Roberts  for  £  ,  hereby 
assent  to  and  approve  of  a  deed  to  be  by  him  executed 
for  the  payment  to  his  creditors  of  a  composition  of  5s. 
in  the  pound  in  dischai^e  of  their  debts^  to  be  paid  by 
half-yearly  instalments  of  25/.'' 

It  was  objected  for  the  plaintiff,  first,  that  the  de- 
fendant had  not  proved  the  delivery  of  an  affidavit  to  the 
registrar  in  compliance  with  stat  24  &  25  Vict.  c.  134. 
s.  192.  subs.  6 ;  secondly,  that  the  assents,  to  be 
sufficient  within  sect  192,  subs.  1,  must  be  with  fall 
knowledge  of  the  exact  contents  of  the  deed,  and  some 
of  the  assents  were  given  to  what  the  defendant  stated 
in  his  letters  to  the  creditors  he  believed  to  be  the 
true  effect  of  the  deed  about  to  be  executed.  Also  that 
the  assents  were  insufficient,  having  all  been  given  before 
the  deed  was  executed ;  and  further  that  they  did  not 
correspond  with  the  deed,  as  it  contained  a  release  as 
well  as  composition. 

A  verdict  was  entered  for  the  defendant,  with  leave  to 
move  to  enter  it  for  the  plaintiff. 
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In  Easier  Term,  1868. 

H,  James  obtained  a  rule  accordingly.  WADDixoToir 

The   Bankruptcy  Act,  1861,  24  &  25  Vict  c.  134.      bob^mtb. 
s.  192.,  enacts  that  every  deed  or  instrument  made 
between  a  debtor  and  his  creditors,  or  a  trustee  on  their 
behalf,  relating  to  the  debts  or  liabilities  of  the  debtor, 
and  his  release  therefirom,  &c.,  shall  be  binding  on  all 
the  creditors  of  such  debtor,  provided  certain  conditions 
are  observed,  among  which  are  the  following: — 
"  1.  A  majority  in  number  representing  three-fourths 
in  value  of  the  creditors  of  such  debtor  whose 
debts  shall  respectively  amount  to  10/.  and  up- 
wards shall,  before  or  after  the  execution  thereof 
by  the  debtor,  in  writing  assent  to  or  approve  of 
such  deed  or  instrument^' 
''5.  Together  with  such  deed  or  instrument  there 
shall    be  delivered   to   the   chief  registrar  an 
affidavit  by  the  debtor  or  some  person  able  to 
depose  thereto,  or  a  certificate  by  the  trustee  or 
trustees,  that  a  majority  in  number,  representing 
three-fourths  in  value,  of  the  creditors  of  the 
debtor  whose  debts  amount  to  10/.  or  upwards 
have  in  writing  assented  to  or  approved  of  such 
deed  or  instrument,  and  also  stating  the  amount 
in  value  of  the  property  and  credits  of  the 
debtor  comprised  in  such  deed.'' 
Sect.  196.  ''Every  such  deed,  on  being  so  registered 
as  aforesaid,  shall  have  a  memorandum  thereof  written 
on  the  face  of  such  deed,  stating  the  day  and  the  hour 
of  the  day  at  which  the  same  was  brought  into  the 
oflSce  of  the  chief  registrar  for  registration." 

Gray  shewed  cause. — First.  The  assent  of  the  credi- 
VOL.  IX.  3  a  b.  &.  s. 
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1868.       tors  required  by  stat.  24  &  25  VicL  c.  134.  s.  192. 
Waddinotoh  ^^^'*  1*  maybe  given  before  the  deed  is  in  existence; 
RoBMTB.      ^""^^  ^-  ^^thall  (a). 

Secondly.  The  memorandam  on  the  deed  and  the 
certificate  of  its  registration  by  the  registrar  are  snfBdent 
primi  facie  evidence  that  the  defendant  made  an  affidavit 
and  delivered  it  together  with  the  deed  in  complianGe 
with  sect.  192,  snbs.  6,  for  without  it  the  deed  would 
not  have  been  duly  registered  ;  Cheney  v.  Courims  {b). 
[He  also  cited  Rep.  v.  Benson  (c).  Bastard  v.  Trutck  ((/), 
Bruce  v.  Ntcolopuh  {e\  Reg.  v.  Manwaring  f/),  Sicheh. 
Lambert  (ff),  Reg.  v.  Cradoci{h).]  By  sect.  204  judicial 
notice  is  to  be  taken  of  the  signature  of  the  registrar 
and  of  the  seal  of  the  Court  of  Bankruptcy. 

H.  James  and  Haringtan,  in  support  of  the  rule.— 
First.  Stat  24  &  26  Vict.  c.  134. «.  192.  stibs.  1.  requires 
that  a  majority  of  the  creditors  shall  '^  assent  to  or  aiH 
prove  of  such  deed  or  instrument;''  therefore  the  deed  or 
instrument  ought  to  be  in  existence.  Further,  this  deed 
is  not  in  conformity  with  the  assents  of  the  creditors. 
In  Rutty  V.  Bent/tall  {a)  the  assents  of  the  creditors 
were  given  to  a  deed  of  composition  and  rdease;  here 
the  assents  were  to  a  deed  of  composition  only,  and 
this  deed  contains  a  release  also.  [Blackburn  J.  It  is 
natural  and  reasonable  that  there  should  be  a  release  in 
the  deed  if  the  composition  is  paid.]  The  form  given 
in  Schedule  (D.),  does  not  contain  a  release.  [Lush  J. 
That  is  not  the  form  of  a  composition  deed  but  of  an 

(a)  36  X.  J,  C.  P.  194;  L.  B.  2  C.  P.  488. 
(h)  13  a  B.  N.  8.  634.  (c)  2  Camp.  608. 

(d)  ZA.^E,  451.  (e)  11  Exck  129. 

(/)  Dears.  ^  B.  132.  {g)  15  C,  B.  N.  8.  781. 

(A)  3  F.  ^  F.  837. 


XXXn.  VICTORIA.  701 

assignment  of  the  estate  and  effects  of  the  debtor  for        1868. 
the  benefit  of  his  creditors.    This  deed  does  not  give  waddingtok 
the  debtor  a  greater  advantage  than  a  deed  of  compo-     aoBmiTs. 
sition   without  a  release.     Blackburn  3.    If  the  deed 
fairly  carries  oat  the  assents  it  is  sufficient,  otherwise 
the  assents  never  could  be  given  before  the  deed  was 
in  existence^  and  putting  a  release  into  the  deed  does 
no  harm;    we  have    in  effect    held  that  more  than 
once  (a).] 

Secondly.  The  deed  derives  its  whole  force  from  the 

statute,  and  strict  proof  is  necessary  to  shew  that  each 

statutory  condition  was  observed.  In  Morgan  v.  Savin  (b), 

tried  before  ff^iUes  J,,  that  learned  Judge  was  of  opinion 

that  these    conditious  were  not  conditions  precedent 

which  The  Common  Law  Procedure  Act,  1852,  15  &  16 

Vici.  c.  76.  «•  57.,  required  to  be  specified  in  pleading 

by  the  party  denying  the  averment  of  performance  of 

them,  but  *'  conditions  of  the  existence  of  the  deed.'' 

The   conditions  in  subsect  6  of  stat  24  &  25   Vict 

c.  134.  s.  192.  should  be  proved  with  the  same  strictness 

as  those  in  subsects.  2  and  8  relating  to  the  deed  itself. 

The  only  effect  given  by  the  statute  to  the  certificate  of 

registration  is,  that  by  sect.  198  it  is  available  to  the 

debtor  as  a  protection  in  bankruptcy.     [Ltuh  J.    The 

registrar  could  not  properly  indorse  the  memorandum 

on    the  deed   unless  he  had  received    the    affidavit. 

Blackburn  J.   In  GrindellY.  Brendan  (c),  decided  on  the 

Act  for  the  registration  of  Bills  of  Sale,  Williams  J.  said, 

p.  703,  '*  The  statute  17  &  18  Vict.  e.  86.  s.  1.,  requires 

the  affidavit  to  be  filed  at  the  same  time  with  the  bill  of 

sale,  and  the  clerk  has  no  authority  to  receive  the  one 

(a)  See  Keyes  v.  Elkins,  b  B,  ^  8,  240,  pi.  1. 

(ft)  16  L,  T,  333,  334.  {c)  6  C.  B.  N.  S.  698. 

3  A  2 
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1868.  without  the  other.  That  which  certifies  the  time  of  the 
Waddisqtoh  ''®ceipfc  of  the  one,  therefore,  certifies  the  receipt  of  the 
RoBKRTB  ***^®'  **  *^c  Bame  time."]  There  the  only  question  was 
whether  a  certified  copy  of  the  bill  of  sale  and  affidavit, 
and  of  the  entry  in  the  office  book  of  the  filing  thereof, 
would  have  been  sufficient  proof  under  stat  14  &  15 
Vict  c.  99.  «.  14  [Lush  J.  Suppose  the  deed  was 
produced  with  an  affidavit  annexed.]  That  would  not 
be  evidence  that  the  requisite  affidavit  was  delivered  to 
the  registrar.  Stat.  24  &  25  Vtct  c,  134.  s.  192.  subs.  5. 
requires  that  the  affidavit  should  state  the  amount  in 
value  of  the  property  and  credits  of  the  debtor  com- 
prised in  the  deed;  and  the  truth  of  that  statement 
should  be  proved.  [Lush  J.  Subsect.  6  does  not  say 
anything  about  the  truth  of  the  statement.  BlaeUmra 
J.  The  argument  must  go  to  this  length :  that  if  the 
affidavit  was  not  proved  to  be  accurate  as  well  as  true 
it  would  invalidate  the  deed.  Moreover  here  is  do 
cessio  bonorum,  the  debtor  having  no  property.] 

Blackburn  J.  We  have  expressed  our  opinion  that 
the  assents  of  the  creditors  to  the  deed  were  sufficient 
within  Stat.  24  fr  25  Vict.  c.  134.  s.  192,  subs.  1.,  which 
expressly  provides  that  they  may  assent  before  or  after 
the  execution  of  the  deed  by  the  debtor. 

As  to  the  other  question,  sect.  192  enacts  that  a  com- 
position deed  shall  be  binding  upon  all  the  creditors  of 
a  debtor  provided  certain  conditions  are  observed ;  and 
subsect.  5  requires  that  together  with  the  deed  there 
shall  be  delivered  to  the  registrar  an  affidavit  by  the 
debtor  or  a  certificate  by  the  trustee  or  trustees  con- 
taining certain  statements.  The  question  is,  whether 
this  condition  was  fulfilled.    A  composition  deed  was 
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produced  with  a  memorandum  writteu  on  it  stating  the        1868. 

day  and  hour  on  which  it  was  brought  to  the  office  of  Waddinotox 

the  r^^trar  for  registration,  and  with  a  certificate  of  the      robebtb. 

registration  of  the  deed  under  the  hand  of  the  r^s- 

trar  and  the  seal  of  the  Court,  from  which  it  appears 

that  the  registrar  could  not  have  performed  his  duty  in 

registering  the  deed  unless  it  was  accompanied  by  an 

affidavit.  The  presumption  is  that  a  public  officer  charged 

with  a  public  duty  has  done  it,  and  therefore  the  certificate 

is  primS  facie  evidence  that  an  affidavit  was  delivered 

to  the  registrar  in   compliance   with  the  enactment. 

I  cannot  distinguish  proof  of  a  condition  required  by  a 

Bankruptcy  Act  from  proof  of  a  condition  required  by 

any  other  Act,  e.  g.  stat  17  &  18  Vict.  c.  86.  s.  1.,  which 

requires  that  together  with  the  bill  of  sale  an  affidavit 

of  the  time  of  the  bill  of  sale  being  made,  &c.,  shall  be 

filed.     And  Ormdell  v.  Brendan  (a)  decided,  first,  that 

an  office  copy  of  a  bill  of  sale*  registered  in  pursuantie 

of  that  Act  was  sufficient  proof  of  it,  and  secondly,  that 

the  fact  of  registration  of  the  bill  of  sale  was  proof  that 

an  affidavit  had  been  filed  at  the  same  time  with  it. 

It  was  then  argued  that  the  defendant  must  prove 
that  the  affidavit  was  true.  But  this  is  not  required  by 
Stat.  24  &  25  Vict.  c.  134  s.  192.  subs.  6.  The  affidavit 
is  to  be  taken  to  be  true  until  the  contrary  is  shewn, 
for  the  debtor  must  pledge  his  oath  to  the  fulfilment  of 
the  conditions  and  will  be  liable  criminally  if  he  swears 
fiilsely. 

Lush  J.  concurred  on  both  points. 

Rule  discharged, 

(/»)  «  a  B.  N.  8,  608. 
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Tuesdiw, 
June  23rd. 

Devise. 

"  In  defauU 

of  such  issue 

of  any  of 

them? 

Cross  re- 

maindere. 


Powell  against  Howells  and  others. 

Devise  of  one  moiety  of  an  estate  to  three  nephews  in  equal  sharfts 
in  tail,  "  and  in  default  of  such  issue  of  an^  of  them"  to  A.  B,  in  &e. 
Held,  that  cross  remainders  were  to  be  imphed. 

gJECTMENT. 

On  the  trials  before  PigoU  B.^  at  the  Glamorganr 
shire  Spring  Assizes,  it  appeared  that  the  plaintiff  was 
heir  at  law  of  David  Powell,  and  the  defendants  claimed 
as  his  devisees.  One  of  the  questions  was  as  to  the 
estate  which  David  Powell  took  under  a  second  codicil 
of  his  aunt  Anne  Davies,  made  in  1832^  as  follows: 
'' Whereas  I  have  purchased  a  tenement  and  lands  at 
Treose^  in  the  parish  of  Llangan,  since  the  making  of 
my  wiU  and  codicU ;  now  I  give  and  devise  the  same  as 
follows,  that  is  to  say,  one  moiety  thereof  unto  and 
between  my  three  nephews,  William,  TTiomas  and  David 
Powell,  in  equal  shares,  and  the  heirs  of  their  bodies 
respectively  lawfully  begotten,  and  in  default  of  such 
issue  of  any  of  them  unto  Mary  Powell,  widow,  her  heirs 
and  assigns,  for  ever ;  and  the  remaining  moieiy  unto 
Jiane,  wife  of  Evan  Gibbon,  for  the  term  of  her  life,  and 
after  her  decease  unto  and  between  her  two  sons  Edward 
and  Evan  Gibbon  equally  and  the  heirs  of  their  bodies 
lawfully  begotten,  and  in  default  of  such  issue  of  both 
of  them  unto  the  said  Mary  Powell  and  her  heirs  for 
ever.''  WiUiatn  Potoell  died  unmarried,  having  pre- 
viously executed  a  disentailing  deed  and  conveyed  his 
share  to  David.  David  died,  leaving  the  plaintiff  his 
only  son,  and  having  executed  a  disentailing  deed  he 
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devised  his  own   share  and   that  .of    fVilUam  to  the        1868. 


defendant  HoweUs.    Thomas  died  unmarried^  not  having       Poweu 


▼. 


executed  a  disentailing  deed.  Howells. 

A  verdict  was  entered  for  the  defendants,  with  leave 
to  move  to  enter  a  verdict  for  the  plaintiff  as  to  Thomas 
PowelPs  share  of  the  first  moiety  if  the  Court  should 
be  of  opinion  that  cross  remainders  were  created  by  the 
limitations. 

In  JSasier  Term  a  rule  was  obtained  accordingly. 

Graoej  Joshua  Williams,  J,  fV.  Bowen  and  G.  B. 
Hughes  shewed  cause. — The  devise  is  of  separate  estates 
tail  with  separate  estates  in  remainder.  Cross  remainders 
are  not  to  be  implied.  ''  In  default  of  such  issue  of  any 
of  them''  is  distributive.  [They  cited  2  Jarman  on 
WiHs,  510»  511^  3rd  ed.,  citing  Anon.  Dy,  303  b;  also 
Holmes  t.  Meynell  {a),  Green  v.  Stephens  {b),  per  Lord 
Eldon,  Right  d.  Campion  v.  Compton  (c),  Doe  d. 
Gorges  v.  Webb  (d),  Taqffe  v.  Conmee  (e),  per  Lord 
Cranwarth,  Atkinson  v.  Holtby  (/).] 

Giffard  and  Michael^  in  support  of  the  rule. — ''  In 
default  of  such  issue  of  any  of  them''  means  ^'  if  there 
be  not  issue  of  any  of  them.''  The  testatrix  puts  the 
entirety  of  the  two  moieties  in  two  different  courses  of 
devolution. 

Blackburn  J.  It  is  not  easy  to  construe  this  codicil, 
though   the  question  lies  in   a  small   compass;    but 

(a)  T.  Raym.  452 ;  S.  C.  nom.  Holmes  v.  Mayndl,  2  Show.  130. 
(h)  12  Ves,  419.  425 ;  17  Ves.  64.  75.  78-79. 
(c)  9  East  266.  {d)  1  Taunt.  234. 

(0  10  H,  L,  a  64. 85.  (/)  10  H.  L.  C.  313. 


706  TRINITY  VACATION. 

1868.  applying  the  established  rules  of  constniction  to  the 
PowBLL  vords.  I  think  the  testatrix  left  the  first  moiety  of  the 
HowBLLs  property  to  her  three  nephews  in  equal  shares  with  cross 
remainders  between  them^  and  not  until  those  estates 
had  expired  to  Mary  Powell.  The  effect  is  that  the 
plaintiff  is  entitled  to  recoTcr  one-third  of  that  moiety. 
The  words  of  the  gift  are  '*  one  moiety  thereof* — which 
is  important — **  unto  and  between  my  three  nephews'' 
&C.  ''and  in  default  of  such  issue'' — if  the  codicil  had 
stopped  there^  according  to  numerous  cases  the  devise 
over  to  Mary  Powell  would  not  have  taken  effect  until 
all  the  issue  of  each  of  the  three  nephews  had  failed, 
and  cross  remainders  would  have  been  implied ;  Doe  d. 
Gorges  y.  Webb  (a).  If  the  words  "  in  default  of  such 
issue''  were  applied  to  each  of  the  nephews  respectively, 
we  must  either  hold  that  on  the  death  of  any  one  of 
these  nephews  there  was  a  base  fee  in  his  share  resulting 
to  the  heirs  of  the  testatrix  till  the  issue  of  all  three 
failed,  which  we  should  be  forced  to  cut  down  by 
interpolating  tho  words  "  his  share  of  the  moiety"  into 
the  gift  over,  and  we  must  put  a  strain  on  the  language 
and  hold  that  there  was  a  devise  of  each  share  of  the 
nephews  to  Mary  PoweU  coming  to  her  at  different 
times  and  in  a  different  manner.  Therefore^  there 
being  one  devise  over  of  one  estate  to  Mary  PoweU,  we 
must  hold  that  until  all  the  heirs  of  the  body  of  the 
nephews  had  died  out  the  share  of  each  passed  to  the 
others  by  cross  remainders.  As  to  the  words  "  any  of 
them/'  they  are  ambiguous ;  "  in  de&ult  of  such  issue 
of  any  of  them*'  might  mean  **  if  no  one  of  them  has 
issue,"  and  in  that  case  the  plaintiff  would  succeed ;  or 
they  might  mean  ''if  any  one  of  them  has  not  issue,'* 
fmd  then  the  difficulty  which  I  have  pointed  out  would 

(a)  1  Taunt.  234. 
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arise,  and  we  most  interpolate  words  which  would  make        1868. 
three  devises  to  Mary  Powell  instead  of  one.    If  there       ^^gwkuT 
were  express  words  in  the  codicil  which  rendered  that      „  ^• 

'^  ^  HOWXLUI. 

interpolation  necessary  we  should  make  it;  but  the 
words  are  ambiguous,  and  indeed  may  weU  and 
naturally  in  common  parlance  mean  if  none  of  the 
nephews  have  issue.  And  then  the  well  established  rule 
comes  in  aid  that  words  may  be  interpolated  to  carry 
out  the  general  intention  of  the  testator.  In  construing 
the  devise  of  the  first  moiety,  I  do  not  rely  on  the  devise 
of  the  second,  at  the  same  time  I  cannot  quite  reject 
it;  and  it  is  dear  that  in  that  the  testatrix  intended 
Mary  PotDtll  only  to  take  by  cross  remainders.  That 
by  looking  to  the  terms  of  the  devise  of  the  second 
moiety  the  construction  we  give  to  the  devise  of  the 
first  appears  to  be  according  to  the  intention  of  the 
testatrix  is  however  a  satisfaction  to  one's  conscience, 
rather  than  a  lepl  reason  for  adopting  it 

Lush  J.  The  question  is,  what  did  the  testatrix 
intend  that  Mary  Powell  should  take,  the  entire  moiety 
or  the  share  of  each  nephew  when  his  issue  failed?  I 
think  not  'less  than  the  entire  moiety,  nor  in  any  event 
when  she  could  not  take  the  entire  moiety.  The  devise 
to  her  of  the  first  as  well  as  the  second  moiety  is  in 
contemplation  of  its  going  over  entire  as  it  had  been 
devised  to  the  three  nephews.  In  order  to  give  the 
other  construction  we  must  interpolate  words  instead 
of  construing  ambiguous  words  consistently  with  the 
intention.  The  limitation  to  the  issue  of  the  nephews 
is  subordinate  to  the  general  intent,  and  in  order  to 
carry  that  out  we  must  construe  the  words  as  giving 
cross  reoi^iuders. 

Rule  absolute. 
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1868. 


Rathbone  and  others,  appellants,  Munk, 
June  26tii.  respondent. 


Thursday, 
ith. 


aty  oflxmdm  ^j^^  QovjiHy  Courts  Act,  1867,  30  &  31  Vict,  c.  142. «.  13.,  allowB,  with 

^^A  16  Vict  *^®  loAve  of  uie  Judge,  an  appeal  from  the  decision  of  a  County  C(Wt 

1       '\      ft  ^  actions  in  which  an  appeal  was  not  before  allowed.    By  sect  25  the 

c.  Axxvii.  *.  o.  ^^j^  ,.  County  Court"  include  the  Courts  held  by  virtue  of  The  Im^ 

Judgment  t»f  ^^^^y^  g^yjj  f^^^^^  Extension  Act,  1862,  l.^&  16  F*c<.  c.  Ixxrii.  By 

1^^  ^-^  Beet.  8  of  the  latter  Act,  in  case  of  illness  or  absence,  the  JQ<lge 

'\r^  ';  may  appoint  a  deputy.    An  action  in  which  there  could  not  hste  he^^ 

7?^    n^   *,  an  appeal  before  stat.  30  &  31  Vict.  c.  142.  was  tried  in  the  Sheriifi 

jT%i7  Court  by  a  deputy  of  the  Judge  in  his  absence,  who  took  time  to  cod- 

ACtf  lent,  bMav    thA  .TiiHom  nn  Kia  vofnim  in   AujrtAa*     1ftA7    iwftjl  tiiA  i^nMnon  (^  hlS 

30 


c, 


iSSfS»  when  he  delivered  judgment  and  cave  leave  to  appeal,  and  the  ^* 

enactment,         ^^^  agreeing  a  case  was  stated  by  the  deputy  and  signed  by  the  JMge. 
Held, 

1.  That  the  judgment  of  the  deputy  was  the  judgment  of  the  Oouiti 
and  the  postponement  of  its  formal  delivery  made  it  a  judgment  of  the 
1st  January,  i867. 

2.  That  sUt.  30  &  31  VicU  c.  142.  «.  13.  affected  procedure,  and  not 
the  rights  of  the  parties,  and  therefore  was  retrospective,  and  g&^o  *° 
appeal  in  this  action. 

T^HIS  was  an  action  brought  by  the  respondent  on 
the  26th  July,  1867,  to  recover  from  the  appellants 
the  sum  of  5/.  7$.  9d,  for  money  received  by  them  to 
the  nse  of  the  respondent,  and  the  action  was  tried 
before  the  Common  Serjeant  of  the  city  of  Lond(m  on 
the  16th  August^  1867,  who  on  that  occasion  sat  for  the 
Judge  of  the  Sheriffs'  Court,  London^  that  being  the 
Court  in  which  the  plaint  in  the  action  was  entered. 

The  Common  Serjeant  took  time  to  consider  his 
judgment,  and  on  the  80th  August  his  written  judgment 
was  read  by  Robert  Malcolm  Kerry  Esquire,  the  Judge 
of  the  Sheriffs'  Court,  London.  The  judgment  was  for 
the  respondent,  but,  the  appellants  desiring  leave  to 
appeal,  the  formal  delivery  of  the  judgment  was  post- 
poned until  after  the  Ist  January  then  next,  for  the 
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purpose  of  giving  the  appellants  leave  to  appeal  under       1868. 
the  13th  aection  of  The  County  Courts  Act,  1867,  80  &     ^^^^^^^^ 
31  Vict,  e,  142.,  which  would  then  be  in  operation,  and       ^* 
on  the  1st  January,  1868,  the  Judge  gave  judgment 
and  leave  to  appeal  accordingly. 

The  question  for  this  Court  was,  whether  the  respon- 
dent was  entitled  to  recover  ? 

The  parties  not  agreeing  upon  the  statement  of  the 
case,  it  was  settled  by  the  Common  Serjeant,  and  signed 
by  B.  Malcolm  Kerr,  as  Judge. 

The  County  Courts  Act,  1867, 30  &  81  Vict.  c.  142.  #.  13. 
enacts,  '^  An  appeal  from  the  decision  of  a  County  Court 
on  the  same  grounds  and  subject  to  the  same  conditions 
as  are  provided  by  sect.  14  of  ^  stat.  13  &  14  Vict  c.  61. 
'*  shall  be  allowed  in  all  actions  of  ejectment,  and  in  all 
actions  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditament  shall  have  come  in  question,  and,  with  the 
leave  of  the  Judge,  an  appeal  shall  be  allowed  in  actions 
in  which  an  appeal  is  not  now  allowed,  if  the  Judge  shall 
think  it  reasonable  and  proper  that  such  appeal  should 
be  allowed.'^ 

Sect.  35.  "  The  words  *  County  Court,'  when  used  in 
this  Act  or  in  any  future  Act,''  .....  '^  shall  mean 
and  include  the  Courts  held  by  virtue  of  The  London 
(City)  Small  Debts  Extension  Act,  1852,  unless  other- 
wise provided,  and  such  Courts  shall  be  holden  by  the 
name  of  The  City  of  London  Court,  and  shall  be  a  Court 
of  record,  and  its  decisions  shall  be  subject  to  appeal 
in  the  same  way  and  on  the  same  conditions  as  the 
decisions  of  a  County  Court  are  subject  for  the  time 
being.'' 

The  London  (City)  Small  Debts  Extension  Act,  1852, 
15  &  16  Vict,  c,  Ixxvii.  s.  8.,  enacts,  ^^That  in  case  of 
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1868.       illness  or  nnavoidable  absence^  not  oocadoned  by  his 

Bathbohi'  other  official  duties,  the  cauise  irhereof  shall  be  entered 

Mm.       ^^  ^^^  minutes  of  the  Court,  it  shall  be  lawful  for  the 

Judge  of  the  Court to  appoint  some  other 

person,  who  shall  have  practised  as  a  barrister  at  law  for 
at  least  seven  years,  to  act  as  the  deputy  of  such  Judge 

during  such  illness  or  unavoidable  absence ; 

and  every  deputy  so  appointed,  during  the  time  for 
which  be  shall  be  so  appointed,  shall  have  all  the  powers 
and  privileges  and  perform  all  the  duties  of  the  Judge 
of  the  said  Court'' 

(yMoBeyy  for  the  respondent. — By  The  London  (City) 
Small  Debts  Extension  Act,  1852, 16  &  16  Vict  r.hxm 
8.  78.,  there  was  no  appeal  in  any  cause  of  an  amount 
not  exceeding  20/. ;  and,  the  action  having  been  com- 
menced  before  the  passing  of  stat.  30  &  81  FZct  e.  142., 
the  case  is  not  within  sect  18  of  that  Act 

First.  The  Common  Serjeant  who  heard  the  case  was 
alone  competent  to  give  judgment ;  the  Judge  of  the 
Sheriffs'  Court  not  having  heard  the  case  could  not 
deliver  the  judgment  of  his  deputy.  By  stat  30  &  31 
Vict  c.  142.  s»  35.  the  Sheriffs'  Court,  which  is  one  of 
those  held  by  virtue  of  stat.  15  &  16  Vict.  c.  Ixxvii.,  is 
put  on  the  same  footing  as  the  County  Courts;  and 
sect  18  of  the  later  Act  allows  an  appeal  from  the 
decision  of  a  County  Court  subject  to  the  same 
conditions  as  are  provided  by  stat  13  &  14  Viet, 
c.  61.  «.  14 ;  but  sect  79  of  stat.  15  &  16  Vid. 
c.  Ixxvii.,  as  well  as  sect.  15  of  stat  13  &  14  Vict.  c.  61., 
directs  that  the  appeal  shall  be  in  the  form  of  a  case, 
and  if  the  parties  cannot  agree  the  Judge  **  shall  settle  the 
case  and  sign  it" ;   it  should  therefore  be  settled  and 
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signed  by  the  same  person,  whereas  this  case  has  been       1868. 
settled  by  the  deputy  and  signed  by  the  Judge.     [Lush    jutbbonb 
J.     Has  not  the  Judge  of  the  Sheriflfs'  Court  settled  the       muhh. 
case  by  his  deputy)    Blackburn  J.    The  judgment  of 
the  deputy  when  adopted  by  the  Judge  is  the  judgment 
of  the  Court ;  the  judgment  of  a  Vice  Chancellor  is  the 
judgment  of  the  Lord  Chancellor.     When  a  puisne 
Judge  of  this  Court  tries  a  cause  at  the  Middlesex  or 
London  sittings  the  trial  is  in  law  before  the  Lord  Chief 
Justice^  still  if  a  bill  of  exceptions  is  tendered  the  Judge 
who  tried  the  cause  signs  it.] 

Secondly.  For  all  substantial  purposes  the  cause  was 
decided  before  stat.  80  &  31  Vict  c.  142.  came  into 
operation,  and  the  Judge  had  no  power  to  postpone  the 
deliyery  of  judgment  in  order  to  bring  it  within  that 
statute.  Even  if  he  had  power  to  do  so  that  enactment 
cannot  alter  the  condition  of  suitors  in  a  cause  then 
pending.  The  statute  was  passed  on  the  20th  August, 
1867,  and  the  time  of  its  coming  into  operation  was  pur- 
posely postponed  until  the  1st  January ^  1868.  [He  cited 
The  Attorney  General  v.SiUem,  on  appeal  [ay]  [Blackburn 
J.  referred  to  Rex  v.  fVright,  in  error  (i)  and  fFright  v. 
Hale{cy] 

Qumn  (Beresford  with  him),  for  the  appellants. — First. 
The  Sheriffs'  Court  is  a  Court  of  record  for  the  city  of 
London,  The  date  of  the  judgment  when  entered  of 
record  would  be  the  1st  January^  1868,  and  cannot  be 
questioned. 

Secondly.  The  right  to  appeal  affects  only  the  mode 
of  procedure,  and  therefore  stat.  80  &  81  FtW.  c.  142. 

(a)  2H.4-a  581.  (6)  I  A.  ^  E.  434. 

(c)  6  H.j'  N,  227.    See  Kimbray  y.  Drtgter,  ante,  p.  80.    Butcher  t. 
Henderson,  ante,  p.  403. 
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1868.        s.  18.  applies  to  actions  then  pending.     \_Luth  J.   Sup- 


Ratbbohb     pose  judgment  in  ejectment  on  the  28rd  DeeembeTf  1867 : 

HuKH.       could  a  party  appeal  under  that  section  by  giving  notice 

of  appeal  on  the  2nd  January^  1868,  which  would  be 

within  the  ten  days  limited  by  stat  18  &  14  Ftd.  e.  61. 

s.  14?] 

Blackburn  J.  We  mnst  hear  the  appeal.  The  case 
was  heard  by  the  deputy  of  the  Judge  of  the  Sheriffs' 
Court  appointed  under  stat.  15  ft  16  VicU  c.  IxiviL  t,  8 , 
which  enables  the  Judge  of  the  Court  in  case  of  illness 
or  unavoidable  absence  to  appoint  a  deputy  to  act 
''during  such  illness  or  unavoidable  absence.''  After 
his  return  the  deputy  could  not  deliver  judgment; 
it  must  be  delivered  by  the  Judge  of  the  Court  and  is 
the  judgment  of  the  Court.  The  Judge  having  read  the 
written  opinion  of  his  deputy,  was  going  to  deliver 
judgment ;  but  before  he  actually  did  so  the  defendants 
expressed  a  desire  to  appeal,  and  he  postponed  the 
formal  delivery  of  the  judgment  until  the  1st  Janiuxni 
following  for  the  purpose  of  giving  them  an  opportunity 
of  appealing.  He  delivered  it  on  that  day,  and  gave 
leave  to  appeal  in  pursuance  of  the  power  conferred  on 
him  by  stat.  80  &  81  Vict.  c.  14&.  s.  13.  That  is  a 
course  which  we  cannot  commend ;  it  would  have  been 
better  to  have  left  the  case  to  be  dealt  with  according  to 
the  existing  legislation ;  but  we  can  only  look  to  the 
date  of  the  judgment. 

Then  comes  the  question,  whether  sect.  18  of  stat. 
80  &  81  Vict  c.  142.  gives  power  to  appeal  in  the  case 
of  an  action  pending  at  the  time  when  the  Act  came 
into  operation.  The  general  rule  of  construction  is 
settled,  but  there  is  difficulty  in  applying  it.  Acts  of 
Parliament,  when  they  alter  the  rights  of  parties  are 
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not  retrospective,  unless  they  contain  express  words  1868. 
to  that  effect,  but  those  which  merely  regulate  the  bathbohb" 
mode  of  procedure  are  retrospective  unless  a  contrary  munn 
intention  appears.  The  test  is,  whether  the  enactment 
alters  the  rights  of  the  parties  or  the  mode  of  settling 
those  rights.  It  appears  to  me  that  the  power  of 
appeal  does  not  affect  the  rights  of  the  parties,  but  only 
the  mode  in  which  those  rights  are  to  be  ascertained. 
Before  stat.  30  &  31  VicL  c.  142.  came  into  operation, 
the  rights  of  the  parties  in  such  a  case  as  the  present 
were  determined  by  the  Judge  of  the  County  Court 
without  appeal ; — since  it  came  into  operation,  by  the 
Judge  of  that  Court  subject  to  appeal  to  one  of  the 
superior  Courts.  Therefore  sect.  13  applies,  where  the 
judgment  has  been  delivered  after  the  1st  January^  1868, 
in  an  action  tried  before  that  date. 

liUSH  J.  I  was  at  first  disposed  to  read  the  statement 
in  the  case  as  intimating  that  the  Judge  of  the  Sheriffs' 
Court  had  actually  given  judgment  in  August,  1867^ 
and  afterwards  revoked  it ;  but  I  do  not  dissent  from 
my  brother  Blackburn^s  view,  and  therefore  it  must 
be  taken  that  judgment  was  given  on  the  1st  January, 
1868.  The  postponement  of  the  judgment  for  the  pur- 
pose of  giving  a  power  of  appeal  was  not  a  right  thing 
to  be  done :  for  a  Judge  ought  to  deliver  his  judgment 
without  regarding  the  consequences  in  the  particular 
case.  And  I  agree  with  my  brother  Blackburn  that 
the  Judge  of  the  Court  is  the  proper  person  to  give 
judgment 

On  the  other  point,  after  considerable  doubt,  I  think 
that  the  giving  a  right  of  appeal  from  the  judgment  of 
a  Court  may  be  considered  as  relating  to  procedure 
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1868. 


Rathbohb 

HUHH. 
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rather  than  as  affiscting  the  rights  of  the  parties^  aod 
therefore  stat  80  &  81  Vict.  c.  142.  s.  13.  applies  to  an 
action  then  pending. 

O^MaUey  did  not  support  the  judgment. 

Judgment  for  the  appeUant 


Tkuradav, 
June  25th. 


9  #  10  Vict. 
c.  93. 
Biff ht  of 
actum, 
PUa. 

Accord  and 
tatis/action 
wththede' 
eeaged. 


Read   against  The   Great   Eastern  Railway 

Company. 

1.  Stat  9  &  10  r«?<.  c.  93.  girestotliepenoDalTepTCseDtstiTeortfae 
person  killed  by  the  wrongful  act,  neglect,  or  default  of  another,  not  in 
independent  cause  of  action,  but  a  ng^t  of  action,  when  there  wu  a 
subsisting  cause  of  action  at  the  time  of  the  death. 

2.  To  a  declaration  on  that  statute,  accord  and  satis&ctioD  vitb  the 
deceased  in  his  lifetime  is  a  good  pleai 

T^ECLABATION  against  the  defendants  as  carriers 
for  negligence  in  the  management  of  their  trains 
and  engines  whereby  Read,  who  was  a  passenger  on 
their  railway,  was  thrown  out  and  injured,  of  which 
injuries  he  afterwards  died,  and  the  plaintiff  was  the 
wife  of  Read  at  the  time  of  his  death,  and  there  was 
neither  executor  nor  administrator  to  him. 

Plea.  That  in  the  lifetime  of  Read,  and  after  the 
committing  by  the  defendants  of  all  the  wrongs  and 
breaches  of  duty  in. the  declaration  alleged,  they  paid 
to  Read  and  he  accepted  and  received  from  them  a  sum 
of  money  in  full 'satisfaction  and  discharge  of  all  the 
claims  and  causes  of  action  which  he  had  against  the 
defendants  for  or  in  respect  or  by  reason  of  the  breaches 
of  duty  and  other  causes  of  action  and  matters  of  com- 
plaint in  the  declaration  alleged  and  mentioned. 

Demurrer,  and  joinder. 


XXXn.  VICTORIA. 

Stat  9  &  10  Vict  c.  98.,  ''  An  Act  for  compensating 
the  families  of  persons  killed  by  accidents/'  sect  1,  after 
reciting  that  ''no  action  at  law  is  now  maintainable 
against  a  person  who  by  his  wrongful  act,  neglect,  or 
default  may  have  caused  the  death  of  another  person, 
and  it  is  oftentimes  right  and  expedient  that  the  wrong- 
doer in  such  case  should  be  answerable  in  damages  for 
the  injury  so  caused  by  him:''  enacts,  ''That  whensoever 
the  death  of  a  person  shall  be  caused  by  wrongful  act, 
neglect,  or  default,  and  the  act,  neglect,  or  default  is 
such  as  would  (if  death  had  not  ensued)  have  entitled 
the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then  and  in  every  such  case 
the  person  who  would  have  been  liable  if  death  had  not 
ensued  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  and  although 
the  death  shall  have  been  caused  under  such  circum- 
stances as  amount  in  law  to  felony." 

Sect.  2.  "  Every  such  action  shall  be  for  the  benefit 
of  the  wife,  husband,  parent,  and  child  of  the  person 
whose  death  shall  have  been  so  caused,  and  shall  be 
brought  by  and  in  the  name  of  the  executor  or  admin- 
istrator of  the  person  deceased ;  and  in  every  such  action 
the  jury  may  give  such  damages  as  they  may  think 
proportioned  to  the  injury  resulting  from  such  death 
to  the  parties  respectively  for  whom  and  for  whose 
benefit  such  action  shall  be  brought;  and  the  amount 
80  recovered,  after  deducting  the  costs  not  recovered 
from  the  defendant,  shall  be  divided  amongst  the  before 
mentioned  parties  in  such  shares  as  the  jury  by  their 
verdict  shall  find  and  direct." 

Sect.  8.  "  Provided  always,  and  be  it  enacted.  That 
not  more  than  one  action  shall  lie  for  and  in  respect  of 

VOL.  iz.  3  b  b.  &  & 
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the  same  subject  matter  of  complaint ;  and  tbat  CTeiy 
sucli  action  shall  be  commenced  within  twelve  calendar 
months  after  the  death  of  such  deceased  person.** 

Codd,  for  the  plaintiff.— Under  stat.  9  &  10  Viet.  c.  93. 
a  new  cause  of  action  arises  on  the  death  of  the  party 
injured.  The  claim  of  the  widow  and  children  under 
that  statute  is  not  barred  by  accord  and  satisfaction 
with  the  deceaseds  [Ltuh  J.  By  sect.  8  not  more  than 
one  action  shall  lie  for  the  same  subject  matter  of 
complaint.]  That  is,  not  one  action  for  the  widow  and 
another  for  the  children  of  the  deceased.  In  Blake  ▼. 
The  Midland  Railway  Company  (a),  where  the  ar^ment 
for  the  plaintiff  was  that  the  party  injured  would,  if  he 
had  recovered,  have  been  entitled  to  a  solatium,  and 
therefore  his  representatives  ought  to  be  so  upon  his 
death,  Coleridge  J.,  delivering  the  judgment  of  the  Court, 
said,  p.  110,  *^This  Act  does  not  transfer  this  right  of 
action  to  his  representative,  but  gives  \o  the  represen- 
tative a  totally  new  right  of  action,  on  different  prin- 
ciples.'' In  I)/m  V.  T/ie  Great  Northern  Railway  Com* 
pany  (b)  Cockbum  C.  J.,  delivering  the  judgment  of  the 
Court,  said,  p.  767,  "  The  condition"  in  sect  1  "  that 
the  action  could  have  been  maintained  by  the  deceased 
if  death  had  not  ensued,  has  reference  not  to  the  nature 
of  the  loss  or  injury  sustained,  but  to  the  circumstances 
under  which  the  bodily  injury  arose,  and  the  nature  of 
the  wrongful  act,  neglect,  or  default  complained  of.  .  .  . 
But  supposing  the  circumstances  of  the  negligence  to 
have  been  such  that,  if  death  had  not  ensued,  the  deceased 
might  have  brought  his  action  in  respect  of  any  injury 
arising  to  him  from  it,  we  are  of  opinion  that  his  repre- 

(a)  18  Q.  B,  93.  {b)  2B,fS.  769. 
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sentative  may  mfdntain  an  action  in  respect  of  an  injury 
arising  from  a  pecuniary  loss  occasioned  by  his  deaths 
although  that  pecuniary  loss  would  not  have  resulted  from 
the  accident  to  the  deceased  had  he  lived/'  And  in  the 
same  case  on  appeal  (a)  Erie  C.  J.  said,  p.  406,  ''  The 
statute,  as  appears  to  me,  gives  to  the  personal  repre- 
sentative a  cause  of  action  beyond  that  which  the 
deceased  would  have  if  he  had  survived,  and  based  on  a 
different  principle.  This  was  decided  in  the  cases  that 
have  been  referred  to,  Franklin  v.  The  South  Eastern 
Railway  Company  (A),  in  the  Exchequer,  and  Dalton  v. 
The  South  Eastern  Railway  Company  {c\  in  the  Com- 
mon Fleas/'  IBlachbum  J.  I  do  not  see  that  in  either 
case  it  is  said  that  the  statute  gives  a  cause  of  action 
beyond  that  which  the  deceased  would  have  if  he  had 
survived.  Lush  J.  The  cause  of  action  is  beyond  that 
which  the  deceased  would  have  had  if  he  had  survived, 
in  this  sense,  that  the  personal  representative  may 
recover  damages  which  coidd  not  be  recovered  by  him.] 


1868. 


Bbad 
▼. 

Gbbat 

Eastern 

Railway 

Company. 


Philbrick,  contra. — Stat.  9  &  10  Vict,  c,  93.  s.  1.  does 
not  give  an  additional  or  independent  right  of  action 
on  the  death  of  the  party  injured.  The  representative 
of  the  deceased  cannot  maintain  this  action,  unless  the 
deceased,  if  he  had  survived,  could  have  maintained  it ; 
and  in  the  present  case  the  latter  could  not  have  done  so 
for  he  had  received  a  sum  of  money  in  full  satisfaction 
and  discharge  of  all  the  causes  of  action  which  he  had 
against  the  defendants  by  reason  of  their  wrongful  act 
In  JPym  v.  The  Great  Northern  Railway  Company  {d), 
Cochbum  C.  J.,  delivering  the  judgment  of  the  Court, 


(a)  4B,iS,  396. 
(r)  4  a  B.  N.  S,  296. 


(b)  3  isr.^^:  211. 

{d)  2  B.  #  5.  759. 
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p.  767,  said,  ''  If  the  deceased  had,  by  his  own  negli- 
gence, materially  contributed  to  the  accident  whereby 
he  lost  his  life,  as  he,  if  still  living,  could  not  haTe 
maintained  an  action  in  respect  of  any  bodily  injoiy 
notwithstanding  there  might  have  been  n^ligence  on 
the  part  of  the  defendants,  the  present  action  could  not 
have  been  supported.''  Suppose  thedeceased  had  brought 
an  action  in  his  lifetime  and  recovered  damages  for  the 
loss  of  his  business  and  income,  the  widow  and  children 
would  have  received  compensation  for  the  wrongful  act 
of  the  defendants ;  and  if  this  action  also  lies  damages 
will  be  twice  recoverable  in  respect  of  the  same  wrong- 
ful act. 


Codd^  in  reply. — The  present  cause  of  action  was  not 
satisfied  by  the  accord  and  satisfaction  with  the  deceased, 
for  until  his  death  it  did  not  become  vested  in  the  plaintiff. 
\_Blachbum  J.  If  so,  the  executor  might  bring  an  action 
in  a  case  where  the  death  did  not  follow  till  six  years 
after  the  injury.]     That  must  be  the  contention. 


Blackburn  J.  This  is  a  question  of  some  difficulty 
on  the  construction  of  stat.  9  &  10  Vict  c.  93.  $.  1.; 
there  would  however  be  no  advantage  in  our  taking 
further  time  for  consideration.  Before  the  passing  of 
that  Act  a  party  might  in  his  lifetime  maintain  an 
action  for  personal  injury  unless  the  compensation  due 
to  him  had  been  satisfied  by  accord  and  satisfaction. 
But  upon  his  death  the  cause  of  action  ceased.  In 
order  to  meet  that  state  of  the  law  stat.  9  ft  10  Vict, 
c.  93.  was  passed,  the  preamble  of  which  points  to 
cases  in  which  the  wrongdoer  had  escaped  from  all 
liability  in  consequence  of  the  maxim  actio  personalis 
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moritur  cum  peraonS;  and  then  follows  the  enactment. 
[His  Lordship  read  sect.  1.]  Taking  the  plea  to  be  true, 
the  act  of  the  defendants  was  not  "  such  as  would  (if 
death  had  not  ensued)  have  entitled  the  party  injured 
to  maintain  an  action/'  for  he  had  already  received 
accord  and  satisfaction  in  respect  of  it  Sect.  2  regulates 
the  action  when  it  is  maintainable*  and  directs  the  mode 
in  which  the  damages  are  to  be  apportioned  to  the  parties 
respectively  for  whose  benefit  the  action  is  brought.  It 
alters  the  action  from  that  which  was  maintainable  by  the 
party  injured,  and  the  principles  on  which  the  damages 
are  to  be  assessed  are  new,  as  is  correctly  said  in  Blake 
V.  The  Midland  Railway  Company  {a)  and  Pym  v.  Tlie 
Great  Norlliem  Railway  Company  (b) ;  but  the  action 
is  not  new  in  the  sense  that  there  is  an  independent  cause 
of  action  vested  in  the  representatives  of  the  deceased 
in  their  own  right  Mr.  Co€ld  was  driven  to  argue  that 
the  present  right  of  action  did  not  arise  till  the  death 
of  the  deceased,  and  that  although  six  years  elapsed 
before  the  party  died  from  the  eficcts  of  the  wrongful 
act,  neglect  or  default,  and  although  he  in  his  lifetime 
recovered  compensation,  his  executors  might  bring 
another  action  after  his  death.  But  that  would  be 
straining  the  words  of  the  statute.  I  think  it  meant 
to  say  that,  if  the  party  injured  had  not  in  his  lifetime 
received  compensation,  the  defendant  should  be  liable 
to  an  action  by  the  executor  or  relatives  for  the  loss 
which  they  had  sustained  from  his  death.  Therefore 
this  plea  is  good. 
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Lush  J.    The  whole  structure  of  the  Ist  section  of 
Stat.  9  &  10  Fict  c.  93.  shews  that  the  object  of  the 
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720 


TBINiTY  VACATION, 


1868. 


Skad 

V. 

Grkat 

Eastsrh 

Railway 

Companj. 


Legislature  was  not  to  make  the  wrongdoer  pay  damages 
twice^  or  to  give  the  representative  of  the  deceased  a 
new  action,  but  to  give  a  right  of  action  to  the  repre- 
sentative when  the  deceased  had  not  obtained  compen- 
sation, and  when  there  was  at  the  time  of  the  death 
a  subsisting  cause  of  action,  which  the  maxim  actio 
personalis  moritur  cum  person^  prevented  from  being 
enforced.  It  is  true  sect.  2  gives  a  different  measure 
of  damages  from  that  which  prevails  in  the  action  by 
the  party  injured,  but  that  does  not  affect  the  question 
of  the  right  to  bring  a  fresh  action  where  the  deceased 
has  in  his  lifetime  received  compensation. 

Judgment  for  the  defendants. 


[Thursday, 

Ifovember 

26th.] 

Bankrtiptey 
Act,  1861, 
24  ^  25  Vict, 
c,  134.  *.  73. 
Act  of  bank- 
ruptcy, 

AMtanmeni  of 
trader's  pro- 
perty. 
EquivaUnt, 


IN  THE  EXCHEQUER  CHAMBER. 

WooDHOUSE  against  Mubrat. 

By  The  BaokruDtcy  Act,  1861,  24  &  25  Vtct.  c.  134.  s.  73.,  if  execo- 
tioD  shall  be  leviea  by  seizure  and  sale  of  the  goods  of  a  trader  debtor, 
upon  judgment  in  an  action  for  a  debt  or  money  demand  exceeding 
50^,  he  shall  be  deemed  to  have  committed  an  act  of  bankruptcy  from 
the  date  of  the  seizure :  provided  that,  unless  in  the  meantime  a  petition 
for  a^'udication  of  bankruptcy  be  presented,  the  sheriff  shaU  proceed 
with  the  execution,  and  at  the  end  of  seven  days  after  the  sale  pay  otct 
the  proceeds  to  the  execution  creditor,  who  uiall  be  entitled  thereto, 
notwithstanding  such  act  of  bankruptcy,  unless  the  debtor  be  adjudged 
a  bankrupt  within  fourteen  days  from  the  day  of  the  sale,  in  whidi  ease 
the  money  received  by  the  creditor  shall  be  paid  by  him  to  the  assignee 
under  the  bankruptcy.  The  plaintiff  trustee  under  a  post  nuptial 
settlement  made  by  P.,  recovered  judgment  in  an  action  of  covenant 
against  him,  and  issued  a  fi.  fa.,  under  which,  on  the  5th  June,  his  stock 
in  trade  and  machinery  were  seized.  The  plaintiff  withdrew  the  exeen- 
tion  on  P.  assigning  to  him  all  his  property :  P.  was  then  in  insolvent 
circumstances,  and  ceased  to  carry  on  his  trade.  On  the  12th  September 
P.  was  adjudged  a  bankrupt.  In  an  action  against  the  creditors*  assignee 
the  jury  found  that  the  transaction  between  P.  and  the  plaintiff  was  bonA 
fide.  Held  by  the  Exchequer  Chamber,  affirmins  the  judgment  of  the 
Queen's  Bench,  that  the  assignment  was  invalid  as  being  fr^udnleDt 
within  the  bankrupt  law ;  and  that  it  was  not  an  equivalent,  as,  if  the 
sheriff  had  sold,  the  creditors  might  have  obtained  an  abjudication  in 
bankruptcy  within  fourteen  days,  and  then  under  sect  To  the  money 
would  have  been  paid  to  the  assignee  in  bankruptcy. 
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T^HIS  was  an  appeal  from  the  decision  of  the  Court    woodhouss 
of  Queen's  Bench  making  a  rule  absolute  to  enter      Murbat. 
a  verdict  for  the  defendant  on  the  ground  that  the  two 
deeds  conveying  all  the  property  of  the  bankrupt  con- 
stituted an  act  of  bankruptcy.     See  S  B.  ^  S.  464 

The  case  was  argued  in  Trinity  Vacation^  June  16^ 
before  Kellt  C.  B.^  Byles  and  Smith  JJ.,  Bramwell 
and  Channell  BB. 

Quain  (R.  G.  Williams  with  him),  for  the  plaintiff. — 
It  is  sufficient  to  prevent  the  assignment  of  a  debtor's 
property  from  being  an  act  of  bankruptcy  that  it  is  for 
an  equivalent  which  is  of  present  substantial  value  to  the 
debtor,  and  may  be  for  the  benefit  of  the  creditors.  To 
hold  that  the  mortgage  and  the  bill  of  sale,  which  con- 
tained a  proviso  for  redemption,  were  under  the  circum- 
stances an  act  of  bankruptcy,  would  discourage  men  in 
pecuniary  difficulties  from  using  their  property  for  the 
purpose  of  relieving  themselves  from  those  difficulties. 
Here  the  object  was,  besides  paying  the  debt,  to  prevent 
a  sale  under  the  execution,  which  would  have  been  an 
act  of  bankruptcy  by  force  of  sect.  78  of  The  Bank- 
ruptcy Act,  1861,  24  &  25  Vict.  c.  184.  And  there  was 
no  intention  to  defeat  or  delay  creditors.  [He  cited 
PenneU  v.  Reynolds  (a),  Bittlestone  v.  Cooke  {b)  per  Lord 
Campbell,  WhUmore  v.  Claridge  (c).] 

Temple  (John  Edwards  with  him),  for  the  defendant. 
— The  debtor,  though  he  had  ceased  to  carry  on  his 
business,   had  trade  debts  which   constituted    him   a 

(a)  IIC.B.  N.  S.  709.  (h)  ^  E.  ^  B.  296.  308. 

(r)  31  L.  J.  Q.  B.  141. 
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1868,  trader  within  the  meaning  of  the  bankrupt  laws. 
WooDHousB  Having  ceased  to  cany  on  his  business^  the  assign- 
HvuLAT  ^6"^*  followed  by  the  withdrawal  of  the  sheriff's 
officer  could  not  enable  him  to  carry  it  on,  and 
therefore  there  was  no  equivalent.  The  assignment 
was  a  prospective  advantage  to  the  debtor  and  a 
present  advantage  to  the  particular  creditor^  bat  it 
deprived  the  other  creditors  of  a  contingent  right  under 
sect.  78  of  The  Bankruptcy  Act,  1861,  24  &  25  Ftc^ 
c.  134  All  the  cases  recognize  that,  to  prevent  an 
assignment  of  a  debtor's  property  being  an  act  of  bank- 
ruptcy, there  must  be  an  equivalent  to  the  creditors. 
Bittkstone  v.  Cooke  (a)  per  Lord  Campbell.  Here  the 
debtor  in  order  to  avoid  an  act  of  bankruptcy  by  the 
execution  and  sale  of  his  goods  under  sect.  73  committed 
another  act  of  bankruptcy. 

Quoin,  in  reply. — It  is  a  sufficient  equivalent  that 
the  debtor,  though  not  carrying  on  business,  is  enabled 
to  gain  time  for  selling  his  property. 

Cur.  ado,  vult. 

Kelly  C.  B.  now  delivered  the  judgment  of  the 
Court. 

The  question  in  this  case  is  whether  a  trader,  against 
whom  a  judgment  had  been  obtained  for  10,000/1  and 
upwards,  under  which  the  judgment  creditor  had  levied 
between  8000/.  and  4000/.,  and  afterwards  sent  in  a 
second  execution  and  seized  for  6500il  and  upwards,  did 
by  executing  to  the  judgment  creditor  a  mortgage  of 
the  whole  of  his  estate  and  effects  commit  an  act  of 
bankruptcy.    The  jury  have  found  that  the  mortgage 

(a)  SKfB.  296.  308. 
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was  bond  fide^  and  executed  to  save  expense^  and  to        IS6S. 
make  the  most  of  the  property.    But  notwithstanding    Woodbovbm 
this  finding  we  are  of  opinion  that  the  trader  did  hj      ji^^^ 
executing  it  commit  an  act  of  bankruptcy. 

It  is  contended  for  the  plainti£P^  the  judgment  credi- 
tor, who  sues  the  defendant,  the  creditors'  assignee^ 
for  the  value  of  the  property  seized,  of  which  he  had 
possessed  himself,  that  although  in  general  the  assign- 
ment of  all  the  estate  and  effects  of  a  trader  is  an 
act  of  bankruptcy,  yet  it  is  not  so  where  the  debtor 
takes  what  has  been  called  an  equivalent;  and  Bittle^ 
stone  T.  Cooke  (a)  and  other  cases  shew  that  where  at 
the  time  of  the  assignment  of  the  estate  the  debtor 
obtains  a  further  advance  of  money,  this  advance  may 
be  deemed  an  equivalent  In  the  present  case  however 
there  is  no  sudi  equivalent,  and  so  far  as  we  can  see 
no  equivalent  at  all.  The  debtor  had  the  choice  of  allow- 
ing the  judgment  creditor  to  sell  the  property  seized, 
and  by  means  of  the  proceeds  to  satisfy  the  judgment 
debt,  or  of  executing  this  mortgage  by  which  he  assigns 
and  transfers  his  estate  and  effects,  instead  of  the 
proceeds  of  the  sale,  to  the  judgment  creditor.  By 
adopting  this  latter  course  he  divests  himself  of  the 
whole  of  his  property  and  leaves  not  a  single  shilling  to 
be  applied  in  satisfaction  of  the  claims  of  any  one  of  his 
creditors.  He  in  fact  makes  over  the  whole  of  his 
property  to  the  one  favoured  creditor  who  has  obtained 
the  judgment,  leaving  nothing  whatever  for  his  other 
creditors.  If  he  had  allowed  the  law  to  take  its  course 
and  the  judgment  creditor  to  sell  the  property  which  he 
had  seized,  any  other  creditor  might  under  the  73rd 
section  of  The  Bankruptcy  Act,  1861,  24  &  25  Vict. 

(a)  ^E.4-B,  296. 
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1868.       c.  184.^  have  treated  the  seknre  and  sale  as  an  act  of 

WooDHouaa    bankruptcy^  and  by  obtaining  an  adjudication  within  a 

HuERAT      fortnight  would  have  enabled  the  creditors  through  the 

assignees  in  bankruptcy  to  recover  the  money^  the 

proceeds  of  the  sale^  from  the  judgment  creditor,  and 

apply  it  to  the  use  and  benefit  of  the  creditors  at  large. 

In  the  state  of  the  law  before  this  statute,  when 
seizure  and  sale  under  an  execution  were  not  an  act  of 
bankruptcy  and  the  execution  creditor  was  entitled  to 
the  proceeds  upon  the  sale,  it  may  have  been  indifferent 
as  between  the  execution  creditor  and  the  other  creditors 
whether  the  goods  were  sold  under  the  execution  or 
transferred  by  bill  of  sale  to  the  execution  creditor. 
But  in  the  altered  state  of  the  law  this  is  no  longer  so, 
and  the  plaintiff  in  this  case  clearly  obtains  by  means 
of  the  bill  of  sale,  as  between  himself  and  the  other 
creditors,  payment  of  his  whole  debt,  and  takes  away  all 
the  property  of  the  bankrupt  which,  if  he  had  proceeded 
with  the  execution,  would  have  been  distributable  among 
the  general  creditors  under  the  bankruptcy. 

In  Bittkstone  v.  CooJce  (a),  it  is  observed  by  Crampton 
J.,  p. 311,  ''The  old  cases  clearly  established  the  rule 
that   a  conveyance  of  the  trader's  property,  leaving 
it  no  longer  in  his  option  whether  he  would  continue 
his  trade,  was  in  law  an  act  of  bankruptcy,  as  necessarily 
defeating  his    creditors.      On  this    an  exception  has 
been  engrafted,  that  the  conveyance  is  not  an  act  of 
bankruptcy,  if  it  be  for  an  equivalent/'    In  the  present 
case  not  only  as  already  observed  is  there  no  new 
advance  to  constitute  an  eqidvalent,  but  there  is  no 
conceivable  benefit  whatever  accruing  to  the  creditors. 
It  is  said  that  the  mortgage,  by  leaving  the  debtor  in 

(«)  6  K  #  B.  206. 
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possession  of  his  house  and  property^  might  enable  him  1868. 
to  carry  on  his  business  and  retrieve  his  affairs ;  but  woodhouse 
here  the  debtor  had  ceased  to  trade  two  months  before ;  mubkat 
and  the  saving  of  expense  and  the  avoiding  a  sacrifice  of 
the  property  by  a  forced  sale^  which  seem  to  have  induced 
the  jury  to  treat  the  mortgage  as  bond  fide,  were  a 
benefit  only  to  the  judgment  creditor,  as  the  mortgage, 
whatever  might  ultimately  be  the  produce  of  the  pro- 
perty, left  absolutely  nothing  for  the  other  creditors. 
If  a  transaction  of  this  nature  could  be  protected  against 
the  operation  of  the  bankrupt  laws,  every  debtor  might 
at  any  time,  by  suffering  a  judgment  and  execution  and 
then  assigning  the  property  seized  to  the  judgment 
creditor,  convey  away  the  whole  of  his  estate  to  this 
one  favoured  creditor  and  defraud  every  other  creditor 
of  the  whole  amount  of  his  debt ;  the  very  evil  which 
the  73rd  section  of  The  Bankruptcy  Act,  1861,  was 
enacted  to  prevent. 

We  are  therefore  of  opinion  that  the  assignees  are 
entitled  to  this  property,  and  that  the  judgment  of  the 
Court  of  Queen's  Bench  should  be  affirmed. 

Judgment  affirmed. 


RossiE  against  Bailet.  Friday, 

July  3rd. 

[Reported  S  B.  ^  S.  748.] 


Bazblet  against  Forder.  Fnv%, 

[Reported  ante,  p.  599.] 
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1868. 


^w^  Griffin  and  others  against  Weatherbt  and 
Henshaw. 

fS^*??"  ^  Stot  17  &  18  Vict.  e.  83.  s,  6.  requiree  that  every  bill  of  excbnge 

Sl      5  doLwa  out  of  the  United  Kingdom  Bhall  have  an  adheuTe  stamp  tAxad 

^1™  *'  ^'  thereon  before  it  is  presented  for  payment,  or  is  paid,  or  indoneo,  tzaoi- 

^'^^^  •'r  feired  or  ne«otiate<L     H,  Jl,  in  the  Jble  of  Man,  being  indebted  to  the 

PfSf^^  plaintifis  in  England,  gave  them  the  following  docament  addresMd  to 

drawn  tn  JmU  ^^  defendants :— "  £600.  Douglas,  Me  of  Man,  13th  dvly,  1865.  On  the 

A      ^'riat'  *"*  ^y  °^  Avnvxt  next  please  to  pay  Kessrs.  G.,  Af.  #  G.  oroiderwx 

.approprtatum  hundred  pounds  sterling,  on  aooonnt  of  moneys  advanced  by  me  for  Wi 

ormonev.  j^  ^f  ^^  g^^  ^  ^^  Company,  Limited,    R,  J,   To  Mefisn. 

Money  had  ^  ^  ^  j  ^^  ^^^^  Uqmdators  of  the  said  Company"   Notice  of 

JUT'  -^'w^V  ^^  ^^^  ^'^  ^^^  ^^  ^®  defendants  in  England  before  ^t^  1,  wi  the 
Mxpowuwr  oj  defendant  R,  W.  wrote  an  answer  oromising  to  honour  the  order  on  the 
defendante,  jg^  August.  On  the  15th  Octo^,  1866,  he  wrote  admitting  Ihtt  he 
T^!!^^^^4  ^'^  received  money  applicable  to  the  order,  but  stating  that  he  had 
ifiKOi'trViA  disposed  of  it  in  other  ways.  The  defendant  Jl  H.  had  never  anthoriwd 
1^7'  S  the  acts  or  letters  of  the  defendant  R.fF.  In  an  action  against  both 
Vt^  e.  76.  defendants.  Held, 
'*  ^*  1.  Thatt  there  being  no  evidence  against  J'.  J7 ,  the  mi^oinder  shoold 

be  amended  under  The  Common  Law  Ptoceduze  Act,  1852,  15  &  lo 

Viet.  c.  76.  s.  37.,  by  striking  out  his  name. 

2.  That  the  document  was  a  bill  of  exchange. 

3.  That»  though  being  drawn  in  the  hie  of  Man  it  was  Iv  stat. 
19  &  20  Viet.  c.  97.  s.  7.  to  be  deemed  an  inland  bill,  it  was  esTed  from 
the  consequences  of  that  enactment  so  fkr  as  stamp  duties  are  ooneetned, 
and  therdbre  was  only  liable  to  stamp  duty  under  stat.  17  &  18  ^^ 
C.83, 

4.  That  it  had  not  been  presented  or  negotiated  within  the  meaning 
of  Stat.  17  &  18  Vict.  e.  83.  s.  6.,  and  therefore  did  not  require  to  be 
stamped. 

5.  That  the  plaintifb  were  entitled  to  recover  in  an  action  for  money 
had  and  received  the  amount  which  the  defendant  R  W.  admitted  that  he 
had  received  applicable  to  the  debt  of  the  Company  to  R.  J. 

6.  A  biU  of  exchange  must  be  produced  when  presented  for  payment 

A  CTION  for  money  received  aud  on  accounts  stated. 

Plea^  never  indebted. 

On  the  trial,  before  Blackburn  J.,  at  the  Stajffordtldre 

Spring  Assizes,  1867,  a  verdict  was  found  for  the 

plaintiffs  for  100/.,  subject  to  the  opinion  of  the  Court 

on  a  special  case. 

Messrs.  Griffin^  Morris  jf  Griffin^  the  plaintiffi,  were 
artificial  manure  manufacturers  at  fVolverhamptoHj  and 
the  defendants  were  in  Jultfi  1865,  oflScial  liquidators  of 
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77te   Isle   of  Man  Slate  and  Flag  Company ,  Limited^        1868. 
which  was  then  in  course  of  being  wound  up.  Griffin 

Henry  Johnson^  of  Douglas^  in  the  Ide  of  Man,  had  -Wxatbkbbt. 
been  managing  director  of  the  Company,  which  was 
indebted  to  him  in  a  sum  exceeding  600L,  and  he,  being 
indebted  to  the  plaintiffs  in  a  sum  of  1000/.,  had  pre- 
Tiously  to  July,  1865,  placed  in  their  hands  as  security 
for  payment  thereof  certain  shares  in  the  Company, 
and  certain  bills  of  exchange  drawn  by  them  upon  and 
accepted  by  a  Mr.  Hicks,  of  Shrewsbury,  which  bills 
were  overdue  and  dishonoured. 

The  plaintifis  having  pressed  Johnson  for  payment, 
he  on  the  18th  July,  1865,  gave  them  the  following 
document. 

"  Doughs,  Isle  of  Man,  18th  July,  1865. 
"£600. 
''  On  the  first  day  of  August  next  please  to  pay  Messrs. 
Griffins  Morris  Sf  Griffin  or  order  six  hundred  pounds 
sterling,  on  account  of  moneys  advanced  by  me  for  The 
Isle  of  Man  Slate  and  Flag  Company,  Limited. 

"  Henry  Johnson. 
*'To    Messrs.  Henry    Weatherby  and    John   Henshaw, 
official  liquidators  of  the  said  Company .'' 
This  document  was  unstamped,  and  its  admissibility 
in  evidence  and  effect  were  to  be  determined  by  the 
Court,  but  the  plaintiffs  were  to  be  at  liberty  to  pay  the 
penalty  and  stamp  duty  if  the  Court  should  determine 
that  the  document  required  a  stamp,  in  the    same 
manner  as  they  might  have  paid  it  at  Nisi  prius,  and 
on  such  payment  the  document  might  be  received  in 
evidence  and  read.    At  the  time  of  the  drawing  of  the 
document  the  defendants  and  plaintiffs  were  resident 
in  England,  and  it  was  sent  by  Johnson  to  the  plaintiffs 
in  England. 
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1868.  On  the  15th  July  the  plaintiffs'  solicitors  wrote  to  the 

Qgj„,^       defendant  Weatherhy  the  following  letter.     "We  have 

Wii.THBaBT  '^^^^^^  ^^  order  from  Mr.  Henry  Johnson  on  you  and 
Mr.  Henshaw  to  pay  onr  clients,  Messrs.  Griffin,  Morris 
Sf  Griffin,  the  snm  of  600/.  on  the  Ist  Auytut  next,  and 
on  the  other  side  we  send  you  copy  of  the  said  order. 
We  shall  be  obliged  by  your  writing  us  by  return  of 
post,  saying  whether  you  and  Mr.  Henshaw  will  honour 
this  order  on  the  1st  AugustJ^ 

A  copy  of  the  order  accompanied  this  letter,  and  on 
the  17th  July  the  following  answer  was  returned  by  the 
defendant  fVeatherhy,  '*  In  reply  to  your  letter  I  beg 
to  state  that  it  is  not  certain  that  I  and  Mr.  Hensham 
would  be  able  to  honour  Mr.  Johnson^B  order  on  the  ht 
August^  but  by  the  15th  August  we  may  safely  say  that 
we  shall  be  in  a  position  to  honour  the  order  upon  the 
same  being  duly  presented  to  us  by  you." 

The  correspondence  was  continued,  and  in  the  mean- 
time the  debt  of  Johnson  to  the  plaintiffs  was  reduced 
to  100/.^  which  was  the  sum  they  sought  to  recover 
in  this  action.  On  the  18th  October,  1866,  the 
plaintiflb'  solicitors  wrote  to  the  defendant  fVeathn^ 
requesting  him  to  inform  them  whether  he  disputed 
his  liability  upon  the  order,  and  if  so  to  name  his 
attorney  who  would  accept  service  of  writ  To  which 
he  replied  on  the  15th  October,  1866.  ^'Johnm's 
order.  I  don't  think  I  have  at  any  time  refused  to 
recognize  the  fact  that  I  have  given  my  promise  to 
honour  this  order  as  funds  come  to  my  hands  on 
Mr.  Johnsori%  account.  I  offered  in  NovenAer  last 
to  pay  the  remainder  of  the  order  then  unpaid,  vifc 
100/.,  when  you  stated  yon  required  850Z. ;  this  I 
naturally  refused    to  pay,   and  held  the   100/.  ui^^l 
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March  last,  when  I  disposed  of  it  in  other  ways.     Had        1868. 
I  cash  in  hand  I  wonld  pay  it  over  without  delay,  but      Gbiffut 
my  co-liquidator  looks  to  me  to  keep  ourselves  right,  -Wiatherbt. 
and  as  the  affair  is  at  present  in  our  debt  I  cannot  do 
so.     But  yon  may  depend  upon  me  clearing  the  order 
immediately  it  is  in  my  power  to  do  so/' 

The  defendant  Heruhaw  had  no  knowledge  whatever 
of  any  of  the  facts  nor  of  the  correspondence  having 
taken  place  until  after  action  brought,  when  he  was 
informed  of  what  had  occurred  by  fFeatherby.  He  had 
given  no  authority  to  Weatherby  to  act  as  his  agent  or 
on  his  behalf  in  the  matter,  nor  had  he  in  any  way 
ratified  his  acts  or  the  correspondence. 

The  Court  had  liberty  to  amend  the  proceedings  in 
the  event  of  a  misjoinder  of  defendants  in  the  same 
manner  as  they  might  have  been  amended  at  Nisi 
prius. 

The  question  was,  whether  the  defendants  were  liable 
to  pay  to  the  plaintiffs  the  sum  of  600/.  or  any  part  of  it. 

Stat.  17  &  18  Vict  e,  83.  «.  1.  repealed  the  stamp 
duties  then  payable  in  respect  of  the  instruments  men- 
tioned in  the  schedule ;  and  in  lieu  thereof  granted  the 
duties  specified  in  the  schedule,  among  which  is  the 
following :  **  Foreign  bill  of  exchange  drawn  out  of  the 
United  Kingdom^  and  payable  within  the  United  Kingdom^ 
the  same  duty  as  on  an  inland  bill  of  the  same  amount 
and  tenor.'' 

Sect  8.  "The  duties  by  this  Act  granted  in  respect 
of  bills  of  exchange  drawn  out  of  the  United  Kingdom 
shall  attach  and  be  payable  upon  all  such  bills  as  shall 
be  paid,  indorsed,  transferred,  or  otherwise  negotiated 
within  the  United  Kingdom  wheresoever  the  same  may 
be  payable,  and  the  said  duties  shall  be  denoted  by 
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1868.       adhesive  stamps,  to  be  provided  by  the  Commissioners 
OEirnir      ot  inland  revenue  for  that  purpose,  and  to  be  affixed  to 
trBATHKBBT.  "^^  ^^  ^  hereinafter  directed.'' 

Sect.  4.  "  Every  bill  of  exchange  which  shall  purport 
to  be  drawn  at  any  place  out  of  the  United  Kingdom 
shall  for  all  the  purposes  of  this  Act  be  deemed  to  be 
a  foreign  bill  of  exchange  drawn  out  of  the  Uniied  Kvug- 
dom,  and  shall  be  chargeable  with  stamp  duty  accord- 
ingly, notwithstanding  that  in  fact  the  same  may  have 
been  drawn  within  the  United  Kingdom" 

Sect.  6.   "  The  holder  of  any  bill  of  exchange  drawn 
out  of  the  United  Kingdom,  and  not  having  a  proper 
adhesive  stamp  affixed  thereon  as  herein  directed,  shall, 
before  he  shall  present  the  same  for  payment,  or  indorse, 
transfer,  or  in  any  manner  negotiate  such  bill,  affix 
thereon  a  proper  adhesive  stamp  for  denoting  the  duty  hj 
this  Act  charged  on  such  bill ;  and  the  person  who  shall 
indorse,  transfer,  or  negotiate  such  bill  shall,  before  he 
shall  deliver  the  same  out  of  his  hands,  custody,  or 
power,  cancel  the  stamp  so  affixed  by  writing  thereon 
his  name  or  the  name  of  his  firm  and  the  date  of  the 
day  and  year  on  which  he  shall  so  write  the  same,  to 
the  end  that  such  stamp  may  not  be  again  used  for  any 
other  purpose;  and  if  any  person  shall  present  for  pay- 
ment, or  shall  pay  or  indorse,  transfer  or  negotiate  any 
such  biU  as  aforesaid  whereon  there  shall  not  be  such 
adhesive  stamp  as  aforesaid  duly  affixed,  or  if  any  person 
who  ought  as  directed  by  this  Act  to  cancel  such  stannp 
in  manner  aforesaid  shall  refuse  or  neglect  so  to  do, 
such  person  so  offending  in  any  such  case  shall  forfeit 
the  sum  of  60Z. ;  and  no  person  who  shall  take  or  receive 
from  any  other  person  any  such  bill  as  aforesaid,  either 
in  payment  or  as  a  security,  or  by  purchase  or  otbe^ 
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wise,  shall  be  entitled  to  recover  thereon,  or  to  make        1868. 
the  same  available  for  any  purpose  whatever,  unless  at       Gbiffiv 
the  time  when  he  shall  so  take  or  receive  such  bill   Wsathibbt. 
there  shall  be  such  stamp  as  aforesaid  affixed  thereon 
and  cancelled  in  the  manner  hereby  directed." 

The  Mercantile  Law  Amendment  Act,  1856, 19  &  20 
Viet  c.  97.  s,  7.,  enacts :  "  Every  bill  of  exchange  or 
promissory  note  drawn  or  made  in  any  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  the 
Islands  of  Man,  Guernsey,  Jersey,  Aldemey  and  Sark, 
and  the  islands  adjacent  to  any  of  them,  being  part  of 
the  dominions  of  Her  Majesty,  and  made  payable  in  or 
dnwn  upon  any  person  resident  in  any  part  of  the  said 
United  Kingdom  or  islands,  shall  be  deemed  to  be  an 
inland  bill ;  but  nothing  herein  contained  shall  alter  or 
affect  the  stamp  duty,  if  any,  which,  but  for  this  enact- 
ment, would  be  payable  in  respect  of  any  such  bill  or 
note." 

The  case  was  argued  on  June  25^  26,  and  judgment 
deUvered  on  the  latter  day. 

June  26,  Holl,  in  the  absence  of  Macnamara,  for  the 
plainti£b;  and  June  26,  Macnamara,  by  leave  of  the 
Court,  continued  the  ar^ment. — -JHrst.  The  document 
dated  the  13th  July,  1865,  is  not  negotiable  as  a  bill 
of  exchange  for  it  is  *made  payable  out  of  a  particular 
fund :  the  meaning  of  it  is  "  pay  out  of  monies  due  to 
me  from  the  Isle  of  Man  {Slate  and  Flag  Company**  In 
Banbury  v.  Lisset  and  another  {a)  Lee  C.  J.  ruled  at 
Nisi  prius  that  an  order  on  the  defendants  in  favour  of 
the  plaintiff  ^'on  account  of  freight  of  the  Veale  galley 
Edward  Champion,  and  this  order  shall  be  your  sufficient 

(a)  2  8tr.  1211. 
VOL.   IX.  3    C  B.  &   S. 
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1868.  discharge  for  the  same/'  was  not  a  bill  of  exchange. 
GRiFfnr  [Blackburn  J.  There  the  payment  was  to  be  made  out 
Wbatbihbt.  ^^  ^^  accruing  contingent  fund,  viz.,  as  freight  became 
due :  and  Lee  C.  J,  having  left  the  question  to  the  jury, 
they  found  it  to  be  no  bill  of  exchange  on  the  gronnd 
of  want  of  value  received.  Lush  J.  By  stat.  55  G.  3. 
c.  184.,  Schedule,  Part  I., ''  All  biUs,  drafts,  or  orders, 
for  the  payment  of  any  sum  of  money  out  of  any 
particular  ftind  which  may  or  may  not  be  availablei  or 
upon  any  condition  or  contingency  which  may  or  may 
not  be  performed  or  happen,  .  •  .  •  if  the  same 
shall  be  delivered  to  the  payee"  are  to  be  *' deemed  and 
taken  to  be  inland  bills,  drafts,  or  orders,  for  the  pay- 
ment of  money  within  the  intent  and  meaning  of  this 
Schedule.''  The  document  in  question  was  such  an 
order.] 

Secondly.  A  bill  of  exchange  drawn  in  the  IJe  of 
Man  would  have  been  a  foreign  bill  before  stat.  19  & 
20  Vtct  c.  97.  $.  7.,  Com.  Dig.  Navigation  (F  2.)  {a\ 
and  though  by  that  enactment  it  is  to  be  deemed  an 
inland  bill,  its  liability  to  stamp  duty  is  not  altered. 
That  statute  was  not  passed  for  revenue  purposes;  and 
assuming  the  document  in  question  to  be  a  bill  of 
exchange,  it  was  with  reference  to  the  stamp  duties 
drawn  out  of  the  United  Kingdonif  and  is  therefore  only 
subject  to  the  stamp  duty  imposed  by  stat.  17  &18  Vict* 
c.  83.  Stat.  81  G.  8.  c.  25.  s.  19.,  which  enacts  that  no 
bill  of  exchange  shall  be  given  in  evidence  unless  the 
paper  on  which  it  is  written  is  duly  stamped,  and  pro* 
hibits  the  stamping  of  bills  of  exchange  after  they  have 
been  drawn,  does  not  apply  to  this  bill ;  for  under  stat. 
17  &  18  Vict  c.  83.  s.  5.  an  adhesive  stamp  may  be 

(a)  See  Ex  parte  Brawn,  6  B.^-S.  280.  288. 
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affixed  at  any  time.  Also  under  The  Common  Law  1868. 
Procedure  Act,  1854,  17  &  18  Vict.  c.  125.  ss.  28,  29.,  qj^j^k 
it  might  be  stamped  at  the  trial.  ^Blackburn  J.  referred 
to  Stat  24  &  25  Vict.  c.  91.  s.  32.  Lush  J.  The  fiscal 
laws  of  a  country  cannot  affect  a  foreign  instrument 
until  it  is  given  in  evidence  in  the  Courts  of  that 
country.]  Stat.  17  &  18  Vtct  c.  83.  s.  5.  requires  that 
an  adhesive  stamp  shall  be  afOxed  if  a  bill  drawn  out 
of  the  United  Kingdom  is  presented  for  payment  or 
negotiated.  And  stat  23  &  24  Vict.  c.  15.  s.  12.  directs 
that  when  a  bill  having  thereon  an  adhesive  stamp  is 
presented  for  payment  the  person  to  whom  it  is  pre- 
sented shall,  upon  paying  it,  cancel  the  stamp.  But 
this  bill  was  not  negotiated  nor  presented  for  payment. 
{Ltuh  J.  Nor  did  the  defendant  Weatherby  intend  to 
accept  it  unconditionally.] 

H.  James  {HuddUsUm  with  him),  for  the  defendants. — 
First.  Stat.  55  G.  3.  c.  184.,  Schedule,  Fart  1.,  imposes 
stamp  duties  on  ^*  Foreign  bills  of  exchange,  drawn  in 
sets  according  to  the  custom  of  merchants.''  [^Blackburn 
J.  Those  duties,  if  not  repealed  by  stat.  17  &  18  Vict. 
c.  88.  s.  1.,  do  not  apply  to  bills  of  exchange  ^rawn  and 
payable  in  a  foreign  country :  it  would  be  impertinent 
to  tax  a  foreigner  in  his  own  country.  But  a  bill 
pretended  to  be  drawn  in  a  foreign  country  requires  a 
stamp.  Lush  J.  referred  to  Snaith  v.  Mingay  (a).]  At 
all  events  stat  17  &  18  Vict.  e.  83.  s.  5.  requires  that 
this  bill  should  have  an  adhesive  stamp  affixed,  for  there 
was  no  promise  to  pay  until  it  was  presented  for  pay- 
ment ;  and  if  not  presented,  it  would  not  be  evidence  to 

(a)  1  Af.  #  5.  87. 

3  c  2 


734  TRINITY  VACATION. 

1868.        support  an  action  for  money  had  and  recdyed.  Freaent- 
Gkiitu      ment  for  payment  may  be  made  withont  the  holder 
WiATBKSBT.   ^^g  present.     ^Miienamara,     In  Byles  an  Bills,  196, 
9th  ed.,  it  is  said,  ''  The  bill  or  note  ought  to  be  exhi- 
bited, for  it  should  be  then  and  there  delivered  up/' 
Blackburn  J.     The  term  "present  for  payment*'  in 
sect  6  means  presented  according  to  mercantile  nsagf, 
which  requires  that  the  bill  shall  be  produced;  and 
until  The  Common  Law  Procedure  Act,  1854, 17  &  18 
Vict  c.  126.  s.  87.,  if  the  bill  was  lost,  an  action  could 
not  be  brought  upon  it  by  the  loser  howerer  dear  the 
evidence  of  the  loss  was.    Lush  J.    The  holder  of  the 
bill  must  present  it  at  the  usual  residence  or  place  of 
business  of  the  drawee  or  acceptor,  though  it  be  known 
that  he  is  not  there.] 

Secondly.  There  is  no  evidence  to  support  an  action 
-  for  money  had  and  received :  the  defendant  Weaiherhy 
throughout  the  correspondence  imposed  the  condition  of 
the  order  being  presented  to  him ;  though  he  admitted 
that  at  one  time  he  had  funds  in  his  hands.  [Black- 
bum  J.  referred  to  Carvalho  v.  Burn  (a)  and  Walker  v. 
Bostran  (ft).]  The  Common  Law  Procedure  Act,  1852, 
15  &  16  Vict  e,  76.  s.  37.,  which  allows  the  misjoinder 
of  defendants  to  be  amended,  applies  only  where  a  party 
has  been  made  defendant  by  inadvertence:  here  the 
document  has  been  declared  upon  as  a  joint  contract 

Macnamara  was  not  called  upon  to  reply. 

Blackbubn  J.    We  ought  to  amend  the  record  by 
ordering  the  name  of  the  defendant  Henshaw  to  be 

(fl)  4  J?.  ^  Ad.  382.  395.  (ft)  ^  M.  ^  W.  411. 
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struck  out  on  payment  of  his  costs  of  the  amendment,        1868. 
as  there  was  no  evidence  against  him.     But  the  plain-       Q^imn 
tiffs  are  entitled  to  judgment  against  the  defendant    yf^j^^^g.^^^ 
Weaiherby. 

The  first  question  apart  from  the  stamp  objection  is^ 
whether  the  circumstances  entitle  the  plaintiffs  to 
recover  in  an  action  for  money  had  and  received. 
Ever  since  the  case  of  Walker  v.  Rosiron  (a)  it  has 
been  well  established  law  and  should  not  be  disturbed, 
that  where  a  debtor  transfers  to  his  creditor  on  account 
of  a  debt — whether  due  at  the  time  or  not  is  immaterial 
— his  interest  in  a  fund  then  in  the  hands  of  a  third 
person,  or  about  to  come  into  his  hands,  and  notifies 
the  transfer  to  him,  although  the  holder  of  the  fund 
is  not  under  any  legal  obligation  to  pay  it  to  the  trans- 
feree, yet  if  he  promises  to  pay  it  to  him,  what  was 
before  an  equitable  right  becomes  a  legal  promise,  and 
the  money  then  in  his  hands,  or  as  soon  s»  it  comes 
into  his  hands,  is  payable  to  the  transferee,  and  an 
action  for  money  had  and  received  will  lie  for  it.  Here 
Johnson  being  indebted  to  the  plaintiffs  gave  them  this 
document,  intending  that  the  600^  should  be  paid  to 
them  out  of  the  moneys  of  the  Company  received  by 
the  defendants  in  the  course  of  the  liquidation  of  the 
Company's  affairs,  it  was  not  intended  as  an  un- 
conditional order  nor  as  a  bill  of  exchange.  There 
vas  also  ample  evidence  that  the  defendant  Weatherby 
promised  to  comply  with  the  order  when  it  should  be 
duly  presented  to  him,  and  that  he  had  received  sufficient 
funds  for  payment  of  the  \QQl  still  remaining  due. 
The  defence,  if  any,  is,  that  the  plaintiffs  did  not  present 
the  order,  and  that  the  defendant  IVeatherby  had  applied 

(rt)  9ilf.  cj- )K.  411. 
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1868.  the  money  wliich  came  into  his  hands  in  payment  of 
Gbipfih  other  debts — this  however  is  no  answer.  There  would 
W&iTBSBBT  ^  ^^  answer  if  it  could  be  shewn  that  Johnson  did  not 
give  a  l^al  order,  for  the  defendant  wonld  be  entitled 
to  have  the  docament  delivered  up  to  him  on  payment 
of  the  money,  and  it  is  dear  that  if  the  order  was  forged 
the  payment  by  him  would  not  be  valid  as  against  his 
principals.  Also  if  by  the  revenue  laws  the  document 
required  a  stamp,  it  would  be  the  same  as  if  there  was 
no  order.  That  brings  us  to  the  question  whether  this 
document  is  a  bill  of  exchange  requiring  a  stamp. ' 

The  contention  for  the  plaintiflb  was  that  it  was  not 
a  bill  of  exchange,  and  in  support  of  this  was  cited 
Banbury  v.  Lisset  {a\  in  which  a  document  similarly 
worded  was  held  to  be  an  order  upon  a  particular  fund 
and  not  a  bill  of  exchange.  For  the  purpose  of  deter- 
mining whether  it  requires  a  stamp  we  must  look  at 
the  instrument  itself,  and,  notwithstanding  the  opinion 
of  Lee  C.  J.,  I  think  that  the  words  **  on  account  of 
moneys  advanced  by  me  for  The  hie  of  Man  Slate  and 
Flag  Company, ^^  are  no  more  than  a  statement  of  vslne 
received,  as  if  the  party  had  said  the  Company  are  my 
debtors,  and  that  is  the  reason  why  I  call  upon  them 
to  pay.  The  document  so  construed  is  a  bill  of  exchange^ 
not  an  order  on  a  particular  fund  or  payable  upon  a 
contingency. 

Then  does  this  bill  of  exchange  require  a  stamp? 
Though  by  stat.  19  &  20  Vict.  c.  97.  s.  7.  a  bill  drawn 
in  the  Isle  of  Man  is  for  some  purposes  to  be  deemed 
an  inland  bill,  it  is  still  for  revenue  purposes  a  foreign- 
bill.  Before  stat.  17  &  18  Vict  c.  83.  no  stamp  was 
required  on  a  foreign  bill  drawn  out  of  and  payable  in 

(a)  1  StrA2n. 
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the  United  Kingdom.    By  sect.  3  of  that  Act,  the  duties        1868. 
granted  in   respect  of  bills  drawn  out  of  the  United      QairFii 
Kingdom  shall  be  payable  upon  all  such  bills  as  shall  wx^thbbbt. 
be  paid,  indorsed,  transferred,  or  otherwise  negotiated 
within  the   United  Kingdom^  and  shall  be  denoted  by 
adhesive  stamps.    Therefore  as  soon  as  a  bill  drawn 
cut  of  the  United  Kingdom  is  paid,  indorsed,  transferred, 
or  otherwise  negotiated  within  the  United  Kingdom^  a 
stamp  is  required.    Has  either  of  these  things  happened 
to  this  bill  ?     Sect  5  directs  that  the  holder  of  a  bill 
drawn  out  of  the  United  Kingdom^  before  he  presents  it 
for  payment,  or  indorses,  transfers,  or  negotiates  it,  shall 
affix  the  proper  adhesive  stamp,  and  the  person  who 
indorses,  transfers,  or  negotiates  it  shall  cancel  the 
stamp ;  and  by  the  same  section  any  person  who  pre- 
sents for  payment,  or  pays  or  indorses,  transfers  or  nego- 
tiates any  auch  bill  whereon  there  is  not  an  adhesive 
stamp,  or  who  ought  to  cancel  the  stamp  and  does 
not  do  so,  is  subject  to  a  penalty.     Stat  23  &  24  Vict, 
e,  15.  8.  12.  requires  the  person  to  whom  a  bill  having 
an  adhesive  stamp  is  presented  when  he  pays  it  to 
cancel  the  stamp.    Therefore  when  such  a  bill  as  this 
is  paid  or  presented  for  payment,  the  party  who  pays 
it  has  a  right  to  require  a  proper  adhesive  stamp  to  be 
affixed  and  cancelled;  but  this  bill  has  not  yet  been  paid, 
nor  has  it  been  presented  for  payment.     I  agree  that 
the  holder  need  not  appear  in  person  when  the  bill  is 
presented  for  payment ;  but  the  bill  must  be  produced. 
Here  has  indeed  been  sufficient  notice  and  demand  of 
payment,  but  no  presentment  according  to  mercantile 
usage.  Again,  has  the  bill  been  negotiated  ?  Negotiating 
a  bill  means  doing  something  which  can  only  be  done 
with  a  negotiable  instrument  In  Sharpies  v.  Richard  {a\ 

{a)  2  H.  4'  ^.  57. 
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1868.  where  a  bill  indorsed  abroad  was  transmitted  to  the 
GBiFnv  indorsee  at  Liverpool,  and  presented  hj  him  to  the  drawee 
WBATHjBBBr.  ^^'  acoeptance,  it  was  held  that  stat.  17  &  18  Vict.  c.  83. 
did  not  render  a  stamp  necessarjr,  inasmuch  as  present- 
ing it  for  aoeeptance  was  not  negotiating  it  In  the 
present  case  there  has  not  been  even  a  presentment  for 
acceptance. 

Lush  J.  There  is  abundant  evidence  that  the  de» 
fendant  Weatherby  promised  to  pay  600/L  to  the  plaintifi% 
provided  he  had  so  much  in  his  hands  after  payment  of 
other  debts  due  from  the  Company.  It  is  admitted 
that  the  amount  owing  to  the  plaintiflSi  has  been  reduced 
to  100/.^  and  that  Weatherby  had  moneys  in  his  hands 
applicable  to  the  debt  due  from  the  Company  to  Joknunu 
Therefore  if  there  is  any  legal  evidence  of  an  authority 
from  Johnson  to  the  defendant  WtaHierby  to  pay  that 
money  over  to  the  plaintiffs,  he  is  bound  by  his 
promise  to  pay  it.  That  brings  us  to  the  considera- 
tion whether  the  document  in  question,  which  is  the 
only  authority  from  Johnson  to  pay  money,  can  be  read 
in  evidence?  It  is  in  form  a  biU,  drafts  or  order  for 
the  pajrment  of  money.  [His  Lordship  read  it.]  It  ja 
objected  that  it  is  not  a  bill  of  exchange  because  it  asks 
the  defendants  to  pay  out  of  a  particular  fund.  Bat 
the  words  "  on  account  of  moneys  advanced  by  me  for 
the  hk  of  Man  Slate  and  Flag  Compant^^  merely  state 
the  consideration  for  the  request^  and  are  equivalent  to 
<'  value  received.^'  The  test  is  this :  Suppose  the  defen- 
dant Weatherby  had  simply  assented  to  the  request, 
would  he  have  been  liable  to  pay  on  the  1st  Auyust, 
whether  he  had  frinds  of  the  Company  in  his  hands  or 
not  ?     Clearly  he  would.    Therefore  this  document  is  a 
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bill  of  exchange  according  to  the  law  merchant,  and  under  1868. 
ordinary  circumstances  would  require  a  stamp.  But  being  Griyfih 
drawn  in  the  Isle  of  Man,  stat  19  &  20  Viet.  c.  97.  s.  7.,  wkaihsbbt. 
which  enacts  that  it  shall  be  deemed  to  be  an  inland 
bill,  at  the  same  time  saves  it  from  the  consequences 
of  that  enactment  so  far  as  stamp  duties  are  concerned 
and  makes  it  the  same  as  if  drawn  in  a  foreign  country. 
Then  have  either  of  the  conditions  mentioned  in  sect.  6 
of  Stat.  1 7  &  18  Vict.  c.  83.,  which  imposes  the  stamp 
duty  on  foreign  bills,  been  fulfilled  ?  Sect  5  subjects 
every  person  to  a  penalty  who  presents  for  payment,  or 
pays  or  indorses,  transfers  or  negotiates  such  a  bill,  on 
which  there  is  not  an  adhesive  stamp.  Has  this  bill 
been  dealt  with  so  as  to  require  a  stamp  ?  Has  it  been 
presented  for  payment?  The  phrase  ''present  for 
payment''  must  be  used  in  sect.  5  with  reference  to 
known  mercantile  usage,  and  must  mean  a  present- 
ment which  would  be  sufiGicient  to  charge  third  parties 
collaterally  liable  on  the  bill;  the  bill  itself  must  be 
produced  so  that  it  may  be  delivered  up  if  paid.  This 
bill  has  not  been  so  presented.  Nor  has  it  been  nego- 
tiated, that  is,  passed  away  from  the  original  holder  to 
some  other  person.  It  has  never  been  out  of  the  posses- 
sion of  the  plaintiffs.  Therefore  no  event  on  which 
sect  6  imposes  the  stamp  duty  has  happened,  and  we 
may  read  the  document  without  a  stamp  and  as  proof 
of  authority  from  Johnson  to  the  defendant  Wedtherby 
to  pay  the  money. 

Judgment  for  the  plaintiffii. 
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Frid(w,  Williams  against  Eable. 

June  26t]i, 

Lease.  The  first  count  of  the  declaration  was  upon  a  corenant  in  a  lease  that 

Covenant  ^o  lessees  and  their  assigns  would  maintain  and  keep  in  repair  the  forge 

running  with  *^'^  buildings  demised  and^  all  buildings  which  should  be  erected  during 
land,  the  demise,  and  all  additions  and  improrements  thereto,  and  would 

Covenant :  maintain  and  keep  in  good  working  onler  the  fixtures,  steam  engines^ 

not  to  assian  ^^*  tools,  utensils,  and  other  artides  demised,  and  also  which  might 
vrithout  U-  during  the  demise  be  brought  or  set  up  on  the  premises,  and  would 
cence :  to  replace  and  make  good  all  such  fixtures,  engines,  &c.,  tools,  utensils, 

repair :  to  «>d  other  articles  as  should  be  broken  or  worn  out.  The  second  coimt 
renew  tenant^*  ^"^^  upon  a  covenant  that  neither  the  lessees  nor  their  assigns  would 
fixtures.  assign  or  part  with  the  possession  of  the  demised  premises  without  the 

Action  against    consent  in  writing  of  the  lessor. 
assignee  with         As  to  the  first  count. 

licence.  Held.  1.  That  so  much  of  the  covenant  as  related  to  buildings  and 

Damages.  to  machinery,  tools  and  utensils,  which  were  tenant's  fixtures,  ran  with 

the  land.    But 

2.  That  so  much  of  it  as  related  to  tools  and  utensils,  which  were 
not  fixtures,  did  not  run  with  the  land. 

3.  That  the  assignee  was  not  liable  on  this  count  for  breaches  of  the 
coTenant  after  an  assignment  by  him  without  the  consent  of  the  lessor. 

As  to  the  second  count. 

Held.  4.  That  the  covenant  ran  with  the  land  and  bound  an  assignee 
to  whom  the  premises  had  been  assigned  with  the  consent  of  the  lessor. 

5.  That  the  lessor  could  recover  damages  indirectly  in  respect  of 
those  breaches  of  covenant  which  had  already  occurred,  and  fntme 
breaches ;  the  measure  of  the  damages  being  such  a  sum  as  would,  so  Ui 
as  money  could,  put  the  plaintiff  in  the  same  position  as  if  he  had 
retained  the  liability  of  tne  defendant  instead  of  having  an  inferior 
remedy  against  a  person  less  able  to  perform  the  covenants  or  com- 
pensate  for  breaches  of  them. 

nj^HIS  was  an  action  bronght  by  the  plaintiff  as  lessor 
against  the  defendant  as  assignee  of  a  lease  by 
deed  to  recover  damages  for  breaches  of  the  covenants 
after  mentioned. 

The  first  count  of  the  declaration  was  on  a  deed 
dated  the  21st  Fd»ruary^  1859,  between  the  plaintiff, 
mortgagee,  of  the  first  part,  /.  Kirkman,  mortgagor, 
of  the  second  part,  and  H.  Carmont,  W.  Carmont  and 
W.  Corbett  of  the  third  part,  whereby  the  plaintiff 
demised  and  Kirl'man  demised  and  confirmed  unto  the 
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lessees,  their    executors,    administrators    and    limited        1868. 
assigns,  certain  land,  together  with  the  erections  and     Williams 
hnildings  thereon,  and  all  the  engines,  boilers,  mill       £abi.e. 
gearing,  millwright  work,  hammers,  cranes^  tools,  plant, 
fixtures,  machinery,  utensils,  apparatus  and  effects  in 
and  about  the  premises,  and  specified  in  the  jschedule 
thereunder  written,  together  with  the  appurtenances,  to 
hold  unto  the  lessees,  their  executors,  administrators  and 
limited  assigns,  from  the  25th  March  then  next,  for  the 
term  of  fourteen  years  determinable  as  therein  men- 
tioned, at  the  yearly  rent  of  830/.    And  the  lessees  did 
thereby  for  themselves,  their  heirs,  executors,  adminis- 
trators and  assigns,  covenant  with  the  plaintiff  and  Kirk- 
man  separately  for  payment  of  the  rent.    And  further, 
that  they  the  lessees,  their  heirs,  executors^  adminis- 
trators and  assigns,  would  from  time  to  time,  and  at 
all  times  during  the  continuance  of  the  demise,  well 
and  BufiSdently  maintain  and  keep  the  forge,  furnaces 
and  other  buildings,  walls  and  fences  thereby  demised 
both  inside  and  outside,  and  all  erections  and  buildings, 
and  improvements  (if  any)  which  should  during  the 
continuance  of  that  demise  be  erected  on  the  land 
thereby  demised,  and  all  additions  and  improvements 
thereto  respectively  (except  main  walls  and  principal 
timbers)  in  good   and  tenantable  order,  repair    and 
condition,  and  also  would  at  all  times  diiring  the  con- 
tmnance  of  that  demise  well  and  sufficiently  maintain 
and  keep  the  fixtures,  steam  engines,  boilers,  shafting, 
gearing,  pipes,  furnaces,  cranes,  plant,  tools,  utensils  and 
other  articles  and  things  expressed  to  be  thereby  demised, 
and  also  which  might  at  any  time  or  times  during  the 
continuance  of  that  demise  be  brought  or  set  up  upon 
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1868.  or  in  the  land,  buildings  and  premiaes,  or  any  of  them, 
Willi Avs     ^"^^  ^  additions  and  improvements  thereto  respectiYely^ 

j^'^^  in  good  and  complete  working  order,  repair  and  con- 
dition, and  also  would  from  time  to  time  repiaoe  and 
make  good  all  such  fixtures,  engines,  boilers,  shafting, 
gearing,  pipes,  hammers,  cranes,  machinery,  tools,  plant, 
utensils  and  other  articles,  matters  and  things  as  should 
from  time  to  time  be  broken  or  worn  out  immediately 
after  the  same  should  be  so  broken  or  worn  oat.  And 
moreover  that  they  the  lessees,  their  heirs,  execaton, 
administrators  and  assigns,  or  any  of  them,  would  not 
without  the  previous  written  consent  of  the  plaintiff  or 
Kirkman,  puU  down  or  remove,  or  permit  to  be  pulled 
down  or  removed,  all  or  any  of  the  fixtures,  doors,  walls, 
windows  or  floors  of  or  belonging  to  the  demised  pre- 
piises,  or  any  building  or  buildings  to  be  thereafter 
erected  on  the  plot  of  land  thereby  demised,  nor  the 
then  present  or  any  future  engine,  boilers,  shafting, 

* 

gearing,  fixed  or  moveable  machinery,  plant,  hammers, 
cranes,  tools  or  utensils  then  at  or  upon  the  demised 
premises,  nor  do  or  commit  or  permit  any  other  wilful 
or  voluntary  waste,  spoU  or  destruction  in  or  upon  the 
demised  premises  or  any  part  thereofl 
The  second  count  was  on  a  further  covenant  contained 
.  in  the  lease  that  they  the  lessees,  their  executors,  admin- 
istrators or  assigns,  or  any  of  them,  would  not  assign 
over,  underlease  or  underlet  or  otherwise  part  with  the 
possession  of  the  denused  premises  or  any  part  thereof 
or  of  that  lease,  without  first  obtaining  the  consent  in 
writing  of  the  plaintiflf  or  of  Kirkman,  and  then  only 
for  such  time  and  in  such  manner,  and  under  and 
subject  to  such  restrictions  as  should  be  expressed  in 
that  consent. 
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Plea,  to  the  first  coant.    That  the  defendant  before        1868. 
any  of  the  breaches  assigned  all  his  interest  in  the     Wiluaxs 
lease.     Issne.  Eable. 

Demnrrer  to  the  second  count  on  the  ground  that 
the  coTenant  of  the  lessees  not  to  assign  without  licence 
did  not  bind  the  defendant  as  assignee.     Joinder. 

The  cause  came  on  to  be  tried  at  the  Manchester 
Spring  Assizes,  1867,  when  hj  consent  a  verdict  was 
found  for  the  plaintiff  subject  to  the  opinion  of  this 
Court  on  a  special  case  to  be  stated  by  an  arbitrator 
who  should  also  assess  the  damages,  but  they  were  not 
to  be  assessed  till  after  the  decision  of  the  Court  on  the 
special  case,  in  prder  that  the  Court  might  if  necessary 
direct  the  principle  upon  which  the  same  should  be 
assessed. 

A  special  case  was  stated  accordingly. 

The  plaintiff  was  the  mortgagee  and  lessor,  and  J.  Kirk^ 
man  was  the  mortgagor  of  the  premises  referred  to  in 
the  lease  and  the  declaration.  The  plaintiff  as  mort- 
gagee demised  the  premises,  and  the  mortgagor  was  also 
a  party  to  the  deed  and  demise.  The  lessees'  covenants 
were  made  separately  with  the  mortgagee,  his  heirs  and 
assigns,  and  with  the  mortgagor,  his  heirs  and  assigns. 
The  defendant  was  the  person  to  whom,  imder  a  licence 
'  signed  by  the  plaintiff  and  Kirhman,  in  pursuance  of  the 
lease,  the  premises  were  assigned  by  a  deed  between  the 
lessees  and  the  defeiidaut,  dated  the  25th  July,  1860, 
subject  to  the  payment  of  the  rent  and  to  the  perform* 
anoe  of  all  the  covenants  by  and  in  the  indenture  of 
lease  reserved  and  contained.  The  defendant  took  pos- 
session of  the  premises  under  the  assignment  but  never 
executed  it. 
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1868.  The  mortgage  between  the  plainti£F  and  Kirkman  was 

W1LUAX8     dated  the  19th  July,  1858. 
Eaelb.  The  mortgagor  was  suffered  by  the  pkintiff  to  remain 

in  receipt  of  the  rent  of  the  premises.  The  plaintiff  was 
requested  by  the  mortgagor  to  allow  this  action  to  be 
brought,  and  it  was  brought  in  his  name  in  consequence 
of  that  request 

At  the  date  of  the  lease  the  works  on  the  premises 
were  constructed  as  a  forge  for  foiling  iron,  but  after- 
wards with  the  consent  of  the  mortgagor,  the  lessees, 
by  way  of  improTcment,  adapted  the  premises  to  the 
purposes  of  rolling  iron,  and  set  up  at  a  great  expense 
rolUng  mills,  machinery,  fixtures  and  moveable  effects 
upon  the  premises  and  made  alterations  and  additions 
and  improvements  therein  for  the  purpose  of  rolling 
iron,  being  assisted  by  large  pecuniary  advances  made 
to  them  by  tiie  defendant ;  and  they  continued  in  the 
occupation  of  the  premises  for  about  a  year  and  a  half 
after  the  making  of  the  lease.  Some  of  the  improye- 
ments,  machinery,  fixtures  and  moveable  effects  set  up 
by  the  lessees  were  set  up  in  lieu  of  and  in  substitntion 
for  machinery,  fixtures  and  effects  demised  by  the  lease, 
which  had  become  worn  out,  or  been  removed  by  the 
lessees  for  the  purpose  of  making  those  alterations, 
additions  and  improvements. 

After  the  advances  by  the  defendant,  it  was  found  to 
be  necessary  for  the  lessees  to  compound  with  their 
creditors  and  to  give  up  their  works  and  the  lease.  The 
assets  of  the  lessees  showed  6«.  in  the  pound,  and  the 
defendant  paid  the  other  creditors  of  the  lessees  10s.  in 
the  pound,  and  took  to  the  premises  in  consideration  of 
that  payment. 
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After  the  defendant  became  assignee  he  continned  to        1868. 
carry  on  the  business^  and  at  great  expense  set  up  other     wiluams 
rolling  mills^  machinery^  fixtures  and  moveable  effects       eablb. 
upon  the  premises,  and  made  great  alterations,  additions 
and  improvements  therein. 

Some  of  the  rolling  mills,  machinery,  fixtures  and 
moveable  effects  set  up  by  the  defendant  were  set  up 
in  lieu  of  and  substitution  for  machinery,  fixtures  and 
effects  demised  by  the  lease  or  set  up  by  the  lessees,  or 
which  had  become  worn  out  or  been  removed  by  the 
defendant  for  the  purpose  of  making  those  alterations, 
additions  and  improvements. 

At  Christmas^  1865,  the  defendant  found  it  necessary 
to  and  did  discontinue  the  business ;  and  offered  to  the 
mortgagor  to  surrender  the  premises,  together  with  the 
improvements,  machinery,  fixtures  and  moveable  effects 
whicli  were  then  on  the  demised  premises,  to  be  taken 
at  a  valuation,  which  offer  was  declined  by  ti&e  mort- 
gagor. 

On  the  27th  September^  1866,  the  defendant,  without 
the  licence  or  consent  of  the  mortgagee  or  mortgagor, 
and  with  a  view  to  get  rid  of  further  liability  as  assignee, 
assigned  the  lease  and  premises  to  J,  Banks. 

The  defendant  whilst  he  was  assignee^  and  before  and 
after  he  discontinued  the  business,  and  before  and  after 
he  assigned  the  premises  to  Btmhst  took  down  and 
removed  firom  the  premises  (1.)  machinery,  fixtures  and 
moveable  effects  which  were  thereon  at  the  time  of  the 
making  of  the  lease;  (2.)  improvements,  machinery, 
fixtures  and  moveable  effects  which  had  been  set  up 
thereon  by  the  lessees ;  (8.)  improvements,  machinery, 
fixtures  and  moveable  effects  which  had  been  set  up 
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1868.    ^    thereon    bjr    himself;  (4.)   improyementa,   machinery, 

WiLLiAvs     fi^toi!^  and  moyeable  efifects  set  up  by  the  lessees 

EaIul       ^^^  ^^^  defendant  in  lieu  of  and  in  substitution  for 

machinery,  fixtures  and  effects  which  were  upon  the 

premises  at  the  time  of  the  lease. 

The  defendant  had  not  replaced  all  the  mschineiy, 
fixtures  and  effects  so  as  to  restore  the  premises  to 
the  same  state  and  condition  as  they  were  in  at  the 
time  of  making  the  lease. 

All  the  rent  due  up  to  the  date  of  the  assigDment  by 
the  defendant  was  paid  before  the  commencement  of 
this  action,  but  none  of  the  rent  due  since  the  assign- 
ment had  been  paid  by  the  defendant  or  any  other 
person. 

The  defendant  had  committed  a  breach  of  the  core- 
nants  to  maintain  and  keep  ia  good  order,  repair  and 
condition,  and  to  replace  and  make  good,  and  of  the 
coyenant  not  to  pull  down  or  remove,  or  to  permit  to 
pull  down  or  remoye,  and  of  the  coyenant  not  to  do, 
commit  or  permit  waste,  spoil  or  destruction. 

The  pleadings  and  documents  referred  to  were  to  be 
taken  as  part  of  the  case. 

The  questions  for  the  opinion  of  the  Court  were: 
First.  Whether  the  plaintiff  was  entitled  to  recover  on 
any  of  the  breaches  in  the  declaration.  Secondly.  If  the 
Court  were  of  opinion  that  the  plaintiff  was  so  ^titled, 
upon  what  principle  and  in  respect  of  what  breaches 
damages  were  to  be  assessed. 

Holktr  {Gorsi  with  him),  for  the  plaintiff. — The  prin- 
cipal question  is  that  raised  on  the  demurrer  to  the 
second  count.     The    defendant    haying  entered  into 
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possession  of  the  premises  under  the  assignment  to  him»         1868. 
subject  to  the  payment  of  rent  and  performance  of  the      williaii» 
covenants  in  the  lease^  is  liable  for  a  breach  of  the  cove-        earie. 
nant  not  to  assign  without  leava     The  breach  was  com- 
mitted after  the  passing  of  stat.  22  &  23  Vict  c.  35. 
s.  1.  and  stat.  23  &  24  Vtct.  c.  38.  s.  6.,  which  alter 
the  law  in  Dumpor^s  Case  (a).     A  covenant  not  to 
assign  is  within  the  first  resolution  in  Spencer^s  Case  (6)  : 
"  When  the  covenant  extends  to  a  thing  in  esse^  parcel 
of  the  demise^  the  thing  to  be  done  by  force  of  the 
covenant    is  quodammodo   annexed   and   appurtenant 
to  the  thing  demised^  and   shall   go   with  the  land, 
and    shall    bind    the   assignee,    although  he    be   not 
bound  by  express  words.^'     Here,  however,  the  assigns 
are  named,  and  therefore  the  covenant  is  also  within 
the  second  resolution,  5  Co.  16  b,   for  it  touches  or 
concerns  the  thing  demised  as  much  as  a  covenant  for 
quiet  enjoyment  or  for  further  assurance,  or  a  covenant 
to  renew  a  lease.      [He  cited  Paul  v.  Nurse  (c),  per 
Bayley   J.,   Hooper  v.    Clark  (d).     \^Lush   J.     In   The 
Mayor  Sfc.  of  Congleton  v.  Pattison  {e)  it  was  held  that 
the  covenant,  in  order  to  run  with  the  land  and  bind  the 
assignee,   must  be  beneficial  to  the  estate  and  imme- 
diately aflfect  the  land  itself  or  the  mode  of  enjoying  it.] 
Also  the  covenant  to  repair,  maintain  and  replace 
machinery  worn  out  runs  with  the  land.      [Lush  J. 
referred  to  Minshull  v.  Oakes  {fy\    But  it  is  admitted 
that  the  defendant  is  not  liable  for  a  breach  of  the 
covenant  to  pay  rent  committed  after  the  assignment. 

(a)4Ci>.  119*. 

(*)  5  C4>.  16  a;  1  Smith  L,  C,  45,  6th  ecL 

(c)  BS,^C.  486,  489.  (rf)  8  ^.  #•  &  150. 

{€)  10  East  130.  CO  2  H.  #  N,  793. 

VOL.  IX.  3d  b.  8z;  s. 
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1868.  As  to  the  measure  of  the  damages.     On  the  breach  of 

WiLiiAHs  ^^^  covenant  not  to  assign  without  leave,  the  measure 
Eaelk.  ^^  damage  is  the  amount  of  rent  which  would  have 
been  payable  by  the  defendant  if  he  had  remained  in 
possession  and  had  not  assigned.  On  the  other  breaches, 
the  measure  of  damage  is  the  difference  between  the 
value  of  the  works  at  the  time  of  the  commencement  of 
the  action,  and  what  would  have  been  their  value  had 
those  breaches  never  occurred. 

Jonez  {Herschell  with  him),  for  the  defendant— The 
covenant  not  to  assign  does  not  touch  or  concern  the 
land  demised,  nor  affect  the  nature,  quality  or  value  of 
the  estate  nor  the  mode  of  occupying  the  land ;  but  it 
destroys  the  relation  subsisting  between  the  lessor  and 
lessee.  A  covenant  that  A,  and  his  assigru  will  not  part 
with  the  premises  without  the  licence  of  the  lessor  seems 
to  be  a  contradiction  in  terms.  [  Blackburn  J.  Before  stat. 
22  &  23  Vict  c.  85.  «.  1.  the  covenant  would  have  been 
destroyed  if  one  licence  to  assign  had  been  granted; 
therefore  it  is  not  surprising  that  under  that  state  of 
things  this  question  should  not  have  arisen.]  It  was 
mooted  in  Lucas  v.  How  {a\  where  in  the  margin 
Pennant's  Case  (b)  and  Collins  v.  Sillye  (c)  are  referred 
to.  In  Pennant's  Case,  which  was  ejectment  for  for- 
feiture, the  defence  being  that  there  had  been  a  waiver 
by  acceptance  of  rent,  the  first  point  resolved  was  "that 
the  condition  being  collateral,  the  breach  of  it  might  be 
so  secretly  contrived  as  to  be  impossible  for  the  lessor  to 
come  to  the  knowledge  of  it,  and  therefore  notice  in  this 
case  is  material  and  issuable,  for  otherwise  the  lessee 
would  take  advantage  of  his  own  fraud,  for  he  might 

{a)   T.  Raym.  250.  (ft)  3  Co.  64  a. 

(c)  Sty,  265. 
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make  the  grant  or  demise  so  secretly^  and  so  near  the        1868. 

day  on  which  the  rent  is  to  be  paid,  as  to  be  impossible     Williams 

for  the  lessor  to  have  notice  of  it/'     \^Blachburn  J.  The 

condition  is  said  to  be  collateral  in  the  sense  that  the 

landlord  would  not  necessarily  know  when  there  was  a 

breach  of  it]     In  Collins  y.  Silli/e  (a),  after  the  lessor 

had  entered  into  part  of  the  land,  the  lessee  assigned 

the  remainder  of  his  term  in  the  rest  of  the  land  without 

the  consent  of  the  lessor,  and  Rolk  C.  J.  held  that  an 

action  for  breach  of  covenant  not  to  assign  would  lie, 

for  the  covenant  was  collateral,  and  therefore  broken  by 

the  assignment,  notwithstanding  the  lessor's  entry  into 

part  of  the  land :  it  was  treated  as  a  personal  covenant  or 

a  covenant  in  gross.    {^Blackburn  J.  A  covenant  may  be 

both  personal  and  yet  run  with  the  land,  as  a  covenant 

to  pay  rent.]   In  Bally  v.  fVells  (6),  which  was  an  action 

on  a  covenant  by  the  lessee  of  tithes  not  to  let  any  of 

the  farmers  in  the  parish  have  any  part  of  the  tithes, 

there  was  a  repetition  of  the  doctrine  in  Spencer's  Case  (o), 

and  a  distinction  was  taken  between  an  act  to  be  done 

on  the  land  and  an  assignment  of  the  lease :  it  was  said, 

''  a  covenant  not  to  assign  generally,  must  be  personal 

and  collateral,  and  can  only  bind  the  lessee  himself, 

there  never  can  be  any  assignee;  whereas  the  present 

lease  grants  to  executors,  administrators  and  assigns." 

[Lush  J.  In  Tatem  v.  Chaplin  (d)  a  covenant  by  the  lessee 

to  reside  upon  the  demised  premises  was  held  binding 

upon  his  assignee  though  not  named.     How  does  that 

differ  from  a  covenant  not  to  assign  ?]    That  was  in 

(a)  %.  265. 

(6)  3  WHs,  25.  33 ;  WUmoVs  Opinions  and  Judgments,  341.  351. 
See  Brmoer  t.  Hill,  2  Anstr.  413.  417. 
(c)  5  Co.  16  a.  (rf)  2  K  Bl  133. 

3  D  2 
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1 8GB.       effect  a  covenant  that  the  house  should  be  kept  in  good 
WiLUAMs     condition  by  constant  residence  in  it;  the  coTcnant 
referred  to  the  mode  of  occupation,  and  was  personal 
to  the  lessee.     [Lush  J.     This  is  a  covenant  not  to 
deal  with  the  land  by  parting  with  it,  without  obtain- 
ing the  licence  of  the  lessor.]     None  of  the  other 
covenants  are  disturbed  by  a  breach  of  this.    [Lush  J. 
referred  to  Doe  d.  Cheere  v.  Smith  («).]     In  that  case 
Rogers,  the  lessee,  became  bankrupt,  and  his  assignees 
took  to  the  lease  and  assigned  it  to  P.^  who  assigned  it 
to  Rogers ;  Rogers  underlet  to  the  defendant,  and  on 
ejectment  for  forfeiture  it  was  held  that  a  lessee  was 
absolved  by  the  Bankrupt  Act  from  all  the  covenants 
in  the  lease,  and  that  the  underletting  by  Rogers  after 
the  assignment  to  him  was  not  an  act  by  him  as  lessee, 
and  therefore  no  forfeiture.     [Isush  J.    The  assignees 
of  a  bankrupt  take  by  operation  of  law ;  therefore  that 
case  does  not  touch  the  present  question.     Rlackhurn  J* 
There  the  covenant  in  the  lease  was  that  Rogers^  his 
executors  or  administrators,  would  not  assign  or  underlet : 
assigns  were  not  mentioned.]     Paul  v.  Nurse  {h)  was  an 
action  on  a  covenant  against  assignees  for  nonpayment 
of  rent,  and  the   dictum  of  Bagley  J.,  p.  489,  ''The 
plaintiffs'  remedy  is  by  an  action  on  the  covenant  not 
to  assign,''  contemplates  an  action  against  the  original 
lessee  who  had  assigned  without  the  consent  of  the 
lessor.    [Blackburn  J.     He  must  have  so  meant;  but 
it  is  not  a  decision  on  the  point.]    The  policy  of  the 
law  is  in  favour  of  the  liberty  of  the  lessee  to  assign. 
[Lvsh  J.  referred  to  stat  32  H.  8.  c.  84.  s,  1.]   Further, 
the  breach  by  the  second  assignee  was  not  complete  till 
the  estate  had  passed  out  of  him,  and  the  law  holds  the 
assignee  liable  only  for  breaches  of  covenant  committed 

(a)  5  Tmmt  795.  {h)  %  B,  ^  C,  486. 
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80  loDg  as  his  estate  endures.  IBlackbum  J.  But  the  ]868. 
act  of  assigning  is  done  while  the  estate  is  in  the  assignor,  william* 
A  man  who  commits  suicide  does  the  act  during  his  life.] 
As  to  the  damages  for  breaches  of  covenant  since  the 
assignment.  The  plaintiflf  is  only  entitled  to  recover 
what  he  is  not  able  to  get  from  year  to  year  from  the 
assignee.  IBlackbum  J.  The  damages  must  be  assessed 
once  for  alL]  The  covenants  are  mutual  and  independ- 
ent;  Piatt  on  Covenants,  90^  100^  Hays  v.  Bicherstaffe  (or), 
Boone  v.  Eyre  (4;.  [Blackburn  J.  referred  to  Pordage 
V.  Cole  (c).]  The  covenant  declared  upon  in  the  first 
count  does  not  operate  on  chattels^  nor  on  trade  fix- 
tures which  are  removable  by  the  tenant;  Sumner  v. 
BromilotD  (d).  [Blackburn  J.  That  case  turned  entirely 
on  the  construction  of  the  covenant  in  the  lease:  the 
language  of  the  covenant  in  this  lease  is  diflferent] 

Blackburn  J.  This  is  an  action  by  the  lessor  aghinst 
the  assignee  for  breach  of  covenants  in  a  lease.  The 
rule  has  been  well  established  since  the  second  resolu- 
tion in  Spencer's  Case  (e)  that  covenants  in  a  lease 
which  are  in  express  terms  on  behalf  of  the  lessee  and 
his  assigns  with  the  lessor  and  his  assigns^  and  which 
relate  to  and  touch  or  concern  the  land^  run  with  the 
land ;  and,  there  being  privity  of  estate  between  the 
assignee  and  the  lessor,  the  lessor  may  sue  the  assignee 
for  breach  of  any  of  them. 

In  this  lease  there  is  a  covenant  by  the  lessees  for 
themselves  and  their  assigns  that  neither  they  nor  their 
assigns  will  assign  the  lease  without  the  licence  of  the 

(a)  2  Mod.  34;  8.  C.  Hayes  t,  Bickerstaff,  Freem.  194;  Faugh,  118. 

(b)  2  fT.  Bl.  1312.  1314,  not«  (t), 

(c)  1  }^'ms.  Saund,  319  /.,  6th  ed.  (rf)  34  L.  J.  Q.  JL  130. 
(e)  5  Co.  16 a;  1  Smith  L.  C.  45,  6tli  cd. 
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1868.  mortgagor  and  mortgagee;  and,  the  defendant,  the 
Williams  assignee,  having  assigned  without  their  licence,  the  first 
Eaeli.  question  is  whether  that  is  a  coyenant  which  runs  with 
the  land  and  therefore  binds  the  defendant.  I  have 
been  unable  to  perceive  any  reason  why  it  should  not 
be  considered  a  covenant  touching  and  concerning  the 
land.  It  is  inserted  for  the  benefit  of  the  landlord,  ao 
that  he  may  have  a  voice  as  to  who  should  be  substituted 
for  the  original  lessee  in  the  occupation  of  the  premises. 
It  materially  touches  the  interest  of  the  landlord  as 
well  as  the  status  of  the  tenant,  as  much  as  a  covenant 
by  a  lessor  to  renew  at  the  end  of  the  term,  which 
in  the  judgment  of  the  Court  in  Roe  d.  Bamfcrd  v. 
JBayley  {a)  was  mentioned  as  having  been  adjudged  to 
run  with  the  land,  and  to  bind  the  grantee  of  the 
reversion  (A),  or  a  covenant  to  reside  upon  the  demised 
premises,  which  in  Tatem  v.  Chaplin  (c)  was  held  to 
bind  the  assignee  though  not  named.  In  Ballt/  v. 
JVells  ((f)  a  covenant  not  to  let  any  of  the  farmers  in 
the  parish  have  any  part  of  the  tithes  demised  without 
the  consent  of  the  lessor,  which  is  very  nearly  akin  to 
the  covenant  in  question,  was  held  to  run  with  the 
tithes  and  bind  the  assignee,  assigns  being  mentioned 
in  it.  The  Court  indeed  used  expressions,  8  fFtb.  83, 
with  reference  to  a  covenant  "  not  to  assign  generally/' 
as  if  it  could  not  run  with  the  land ;  but  their  meaning 
was,  that  such  a  covenant  is  gone  so  soon  as  the  lessee 
assigns,  whether  the  assignment  be  with  or  without 
licence.    Where  however  the  lessee  covenants  for  him- 

(a)  12  East  464.  469. 

(b)  Moore  159,  pi.  300,  "which  is  eyidexUXj  Spencer's  Cassf*   per 
Curiam  in  MinshvUy,  Oakes,  2  H,  f  N,  793.  808. 

(c)  2  K  Bl.  133. 

(d)  3  Wiis,  25;  Wilniofs  Opinions  and  Judgments  Ml, 
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self  and  his  assigns  that  he  and  they  will  not  assign        1868. 
toithaut  licence,  the  covenant  will  run  with  the  land  on     Williams 
each  assignment^  toties  quoties.     Therefore  upon  prin-       ej^ri,i. 
ciple  and  authority  this  covenant  runs  with  the  land, 
and  consequently  the  defendant  is  liable  for  the  breach 
of  it. 

Nevertheless  the  assignment  is  operative  at  law^  and, 
the  estate  having  passed  from  the  defendant  to  Bonks, 
the   breaches  of  covenant  committed    since   are  not 
breaches  for  which  the  defendant  is  liable  on  the  first 
count.     The  remedy  on  the  covenants  is  against  the 
new  tenant  Banks.    The  plaintifif  can,  however,  on  the 
second  count,  indirectly  obtain  damages;  and  on  this 
the  arbitrator  may  wish  to  have  our  direction.     If  the 
covenant   not   to   assign    had    been  observed    by   the 
defendant,  he  would  have  remained  liable  to  the  plaintiff 
for  the  performance  of  the  covenants  the  breaches  of 
which  are  alleged  in  the  first  count ;  and  if  he  con- 
tinued  solvent  the  plaintiff  would   have   had   a  com- 
plete remedy.     But,  the  defendant  having  assigned  to 
a  person  who  no    doubt  is  selected  because  having 
nothing   to  lose  he  is   willing   to   incur  the   liability 
under  the  covenants,  the  plaintiff  has  an  inferior  remedy 
against  a  person  less  able  to  perform  the  covenants  or 
compensate  for  the  breaches  of  them,  and  the  arbitrator 
in  assessing  the  damages  on  the  second  count  should 
take  into  consideration  in  how  much  worse  a  position 
the  plaintiff  will  be,  both  in   respect  of  breaches  of 
covenant    which    have    already   occurred    and    future 
breaches,  than  he  would  have  been  in  if  he  had  retained 
the  liability  of  the  defendant;  and  should,  so  far  as 
money  can  do  it,  put  the  plaintiffs  in  the  same  position 
as  if  the  covenant  not  to  assign  had  not  been  broken. 
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1868.       'FhBt  will  be  a  complicated  and  difficult  matter;  bat  it 
'^iLUAMs    ^^7  ^  much  simplified  by  the  parties  agreeing  that  the 
Eabls.      ^^'^^  ^^^  ^  surrendered  to  the  plaintifls  so  as  to  reliere 
the  arbitrator  from  any  inquiry  as  to  future  breaches. 

There  are  some  further  questions  for  the  consideration 
of  the  arbitrator  in  assessing  the  damages  on  both 
counts.  It  appears  that  with  the  premises  were  demised 
not  only  fixtures  but  moveable  things^  such  as  tools, 
utensils,  and  other  articles  mentioned  in  the  schedule 
to  the  lease.  And  there  is  a  covenant  to  maintain  and 
keep  in  good  and  working  order  the  fixtures  and  other 
things,  and  replace  and  make  good  such  of  them  as 
should  be  broken  and  worn  out.  So  far  as  that  cove- 
nant relates  to  fixtures,  it  touches  or  concerns  the  land, 
and  runs  with  the  land ;  and  for  any  breach  of  it  com- 
mitted during  the  defendant's  time  he  will  be  liable  on  the 
first  count,  and  any  breach  of  it  committed  during  Banh/^ 
time  after  the  assignment  will  be  taken  into  account  in 
assessing  the  damages  against  the  defendant  on  the 
second  count.  For  instance,  the  maintaining  and  keep- 
ing in  good  order  a  boiler  or  any  other  thing  fixed  to 
the  land,  though  the  tenant  might  be  able  to  remove  it 
at  the  end  of  the  term,  would  relate  to  the  occupation 
and  enjoyment  of  the  land,  and  this  covenant  would 
run  with  the  land.  But  in  respect  of  mere  chattels, 
such  as  a  hammer  or  spade,  this  covenant  does  not  run 
with  the  land;  and  in  respect  of  them  the  plamtiff 
cannot  recover  in  the  present  form  of  action.  If  the 
parties  are  wise  they  will  agree  that  the  arbitrator  shall 
settle  all  matters  in  difference. 

Lush  J.  concurred. 

Judgment  for  the  plaiutifi'(a). 

(a)  See  the  next  case. 
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[1869.] 


West  against  Dobb.  •i?*'^' 

•'  Moy  olst, 

1869.] 


Cofjenant 

The  landlord,  bya  letter  addressed  to  the  lessees,  assented  to  a  transfer  ^/^nning  with 
of  the  lease  to  n.  on  the  same  terms  as  those  on  which  they  held  it.   ^^* 
W,  entered  into  possession  without  any  formal  assignment,  and  after-    Covenant  not 
wafds  by  the  written  licence  of  the  landlord  assigned  to  trustees  for  to  assign 
W.'b  creditors,  who,  without  the  consent  of  the  landlord,  sold  the  term  ynthotU  licence. 
to  the  defendant.    In  ejectment  on  the  ground  of  forfeiture,  Parting  with 

1.  Quare,  whether  the  coyenant  ran  with  the  land  ?  poswssion 

2.  The  covenant  was  not  broken  by  the  lessees  parting  with  the   ^hotU  trans- 
possession  to  W.  without  executing  a  transfer  'of  the  lease.  femng  the 

3.  The  unlicensed  parting  with  the  possession  by  the  trustees  of  W.   *J^*\ 

to  the  defendant  was  not  a  breach  of  coTcnant  by  the  lessees.  Parting  with 

possesium  by 
cestui  que 

T^HIS  was  an  action  of  ejectment  tried  before  Black-  ^^^^' 
bum  J.  during  the  Spring  Assizes^  1868^  at  Bodmin. 

It  appeared  on  the  trial  that  the  plaintiff  had  in  1860 
demised  the  premises  in  question  for  fourteen  years 
to  Tanner  and  Pridham.  The  lease  contained  various 
coTcnants  by  the  lessees  not  expressed  to  be  on  behalf 
of  their  assigns,  and  amongst  others  a  covenant  not 
to  assign  or  part  with  the  possession  of  the  demised 
premises  without  the  written  consent  of  the  landlord. 
And  there  was  a  clause  of  re-entry  in  case  of  the  breach 
of  any  of  the  covenants.  As  the  term  had  not  expired 
by  efSux  of  time^  the  question  at  the  trial  was  whether 
it  had  been  forfeited  or  not. 

The  facts  were  not  disputed.  The  plaintiff^  by  a  letter 
addressed  to  Tanner  and  Pridham,  dated  the  25th 
March,  1865,  assented  to  a  transfer  of  the  lease  by 
them  to  one  Wade  on  the  same  terms  as  those  on 
which  they  held  it.    Wade,  who  had  purchased  the  term 


▼. 

DOBB. 
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[1869.]  Arom  them,  entered  into  poesession  without  having  any 
^^l^  formal  assignment  of  the  term.  IFade  continued  in 
possession  paying  rent  until  1867f  when,  by  the  written 
licence  of  the  plaintiff,  he  assigned  inter  alia  all  his 
interest  in  the  lease  to  Chhrgwin  and  Hamilton  as  trustees 
for  his  creditors. 

It  appeared  that  the  plaintiff  had  assented  to  this 
transfer  under  the  belief  that  by  an  arrangement 
between  the  trustees  and  fFade  the  family  of  Wade 
were  to  be  allowed  to  continue  in  possession,  but  the 
trustees,  taking  a  different  view  of  the  matter,  sold  the 
term  to  the  defendant,  and  the  defendant  entered  into 
possession. 

Two  grounds  of  forfeiture  were  relied  on.  First,  the 
unlicensed  parting  with  the  possession  by  the  trustees, 
Chirgwin  and  Hamilton,  to  the  defendant ;  and  secondly, 
the  parting  with  the  possession  by  the  original  lessees, 
Tanner  and  Pridham^  to  Wadey  without  executing  a 
transfer  of  the  lease,  so  as  to  make  him  an  assignee, 
and  as  such  bound  by  all  such  covenants  as  run  with 
the  land. 

A  nonsuit  was  directed,  reserving  leave  to  enter  a 
verdict  for  the  plaintiff. 

In  Easter  Term,  Kingdon  obtained  a  rule  nisi  accord- 
ingly. 

The  rule  was  argued,  in  Hilary  Term,  January  13, 1869, 
before  Cockburn  C.  J.,  Blackburn  and  Mellob  JJ. 

Finder  {Cole  with  him),  for  the  defendant. — First. 
A  covenant  by  the  lessee,  his  executors  and  adminis- 
trators, not  to  assign,  is  a  personal  covenant  only,  and 
does  not  run  with  the  land ;  and  therefore  Chirgwin  and 
Hamilton  were  not  bound  by  this  covenant.   In  Williams 
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T.  Earle  (a)  assigns  were  named  in  the  covenant.     [He      [1869.] 
cited  SeerB  v.  Hmd  (J)  per  Lord  Thurlow^  Roe  d.  Gregsan        "Wm 
V.  Harrison  (c)  per  Ashurst  J.,  Doe  d.  Cheere  v.  Smith  (d),        pj^^ 
Paul  Y.  Nurse  {e)  per  Bayley  J.,  2  /7atf  on  Leases,  264-59 
2nd  ed.,  5  Davidson  Precedents  in  Conveyancing,  179) 
note  (c),  2nd  ed.,  Woodfall  Land,  and  Ten.,  550,  9th  ed.] 
Secondly.  There  was  no  legal  assignment  from  the 
lessees.  Tanner  and  Pridliam,  to  fFade,  and  therefore  the 
assignment  to  the  defendant  by  Chirgwin  and  Hamilton, 
who  had  only  an  equitable  interest,  could  not  operate  as 
a  breach  of  the  covenant.     In  Doe  v.  Payne  (f),  which 
was  ejectment  on  a  clause  of  re-entry  contained  in  a  lease 
to  Dyer  for  breach  of  his  covenant  '*  not  to  assign,  set 
over,  or  otherwise  let  the  demised  premises,"  it  was 
proved  that  the  defendant,  a  stranger,  was  in  possession 
of  the  premises,  and  asserted  that  they  were  demised  to 
him  by  another  stranger,  and  Lord  Ellenborough  said, 
p.  87, ''  This  does  not  prove  that  Dyer  either  assigned 
or  let,  and  it  is  incumbent  on  the  lessor  of  the  plaintiff 

to  shew  that  he  did  either  the  one  or  the  other 

This  evidence  would  not  be  sufficient  even  though  Dyer 
had  covenanted  not  to  part  with  the  possession.''  Wade, 
having  the  equitable  interest,  had  the  power  to  dispose  of 
it  without  the  consent  of  Tanner  and  Pridham,  and  they 
are  not  responsible  for  the  act  of  the  cestui  que  trust. 

Kingdon  and  Charles  for  the  plaintiff. — First.  A  cove- 
dant  not  to  assign,  though  the  assigns  be  not  named, 
runs  with  the  land ;  first  resolution  in  Spencer* s  Case  (g). 

(a)  See  the  preceding  case.  (6)  1  Tm.  294-5. 

(c)  2  T.  B.  426.  429.  {d)  5  Taunt.  796. 

(e)  SB.  4^  a  486.  489.  (/)  1  Stark.  86. 

(S)  5  Co.  16a;  1  Smith  L.  C.  46,  6th  ed. 
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[1869.]  In  Seers  Y.  Hmd  (a)  Lord  Thurlino  spoke  of  aooTcnant 
West  i^ot  to  alien  generally ;  and  it  has  never  been  decided 
PoBB.  ^^^  ^^^^  ^  covenant  does  not  ran  with  the  land.  The 
text  books  treat  the  two  covenants  as  having  different 
objects ;  that  of  the  covenant  not  to  assign  generally 
being  to  keep  the  property  in  a  particular  person^  that 
of  the  covenant  not  to  assign  without  licence  being  only 
to  [secure  a  responsible  tenant.  The  ratio  decidendi  in 
Williams  v.  Earle  (b)  is  in  favour  of  the  plaintiff. 

Secondly.  The  legal  estate  remained  in  the  original 
lessees,  and  they  must  be  considered  as  being  in  possession 
of  the  lease.  The  fact  of  finding  a  stranger  in  possession 
of  the  demised  premises  entitles  the  lessor  to  proceed 
against  the  lessee  for  breach  of  the  covenant  not  to  assign. 
The  assignment  in  the  present  case  was  not,  as  in  Doe  v. 
Payne  {c),  by  a  stranger  to  the  lessees,  but  by  their 
nominees,  and  therefore  the  legal  predecessors  are 
answerable.  {^BlacUurn  J.  When,  fVade  having  had 
possession,  Chirgwin  and  Hamilton  are  afterwards  found 
in  possession,  the  inference  is  that  they  were  put  into 
possession  by  Wade,  not  by  the  original  lessees.] 

Thirdly.  The  letter  of  the  plaintiff  to  Tanner  and 
Pridham  authorised  a  legal  transfer  only,  which  would 
give  the  same  remedy  against  the  assignee  as  against 
the  original  lessee;  and,  the  assignment  by  them  to 
Wade  not  being  such,  the  plaintiff  might  have  brought 
ejectment  [^Blackburn  i .  But  he  would  have  been 
instantly  stopped  by  injunction.] 

Cur.  adv.  vniL 

Blackburn  J.  now  delivered  the  judgment  of  the 
Court.     [After  stating  the  facts  as  ante,  pp.  755-6.] 

(a)  1  Ves,  294.  (h)  See  the  preceding  caae. 

(r)  1  Sfarl:  86. 
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There  was  much  argument  at  the  bar  as  to  whether,      [1869.] 
upon  the  true  construction  of  the  covenant  as  expressed        Wm 
in  the  lease^  it  bound  the  lessees  themselves  only  not  to       pj^^ 
assi^^  and  was  merely  a  personal  restriction  not  affect- 
ing their  assigns ;  or  whether  it  was  a  covenant  running 
with  the  land  and  binding  every  assign.    In  the  view 
we  take  of  the  matter,  it  is  not  necessary  to  express  any 
opinion  on  this  point,  as  we  think  that  there  never  was 
any  assignee  of  the  term  who  became  subject  to  any  of 
the  covenants  in  the  lease,  and  therefore,  if  there  was  a 
forfeiture  of  the  term,  it  could  only  be  in  consequence 
of  a  breach  of  covenant  by  the  original  lessees.  Tanner 
and  Pridham. 

It  was  also  argued  that  the  parting  with  the  posses- 
sion by  Chirgwin  and  Hamilton^  the  trustees  for  Wadf?% 
creditors,  to  the  defendant,  was  a  breach  of  covenant 
on  the  part  of  Tanner  and  Prid/iam,  the  original  lessees, 
because  it  was  said   that  the  law  takes  no  notice  of 
the  relation  of  trustee  and  cestui  que  trust ;  and  there- 
fore it  was  ai^ued  that  the  possession  of  Chirgwin  and 
Hamilton,  the  cestuis  que  trust,  must  be  considered  at  law 
as  the  possession  of  Tanner  and  Pridham,  and  the  change 
of  the  cestuis  que  trust  from  Chirgwin  and  Hamilton 
to  the  defendant  must  be  considered  as  a  parting  with 
the  possession  by  the  lessees  Tanner  and  Pridham,  and 
consequently  a  breach  of  covenant  on  their  part  for 
which  they  would  be  liable  in  damages,  though  they 
neither  were  parties  to  the  change  nor  had  power  to 
prevent  it.     But  no  authority  was  cited  in  support  of 
this  very  artificial  reasoning;  and  we  think  it  obvious 
that  it  involves  in  itself  the  fallacy  of  requiring  the 
Court  to  hold  (contrary  to  the  fact)  that  Chirgwin  and 
Hamilton  (the  assigning  cestuis  que  trust)  were  merely 
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[1869.]      servants  to  Tanner  and  Pridham,  and  yet  to  take  notice 
West        that  the  defendant^   to  whom  they  transferred  their 
DoBB.        equitable  interest,  was  more  than  a  servant  to  T<mm 
and  Pndhanu 

The  second  ground  of  forfeiture  depends  upon  the  effect 
of  the  written  licence  of  the  26th  March,  1 865.  We  do 
not  doubt  that  the  plaintiff  might  have  granted  a  licence 
to  assign  the  term  so  expressed  as  to  forbid  the  lessees 
parting  with  the  possession  until  a  complete  transfer  of 
the  legal  interest  had  been  executed.  But  the  practice 
of  letting  a  purchaser  into  possession  before  the  legal 
estate  is  transferred  is  so  common  that  if  it  was  intended 
to  forbid  such  a  change  of  possession  it  ought  to  have 
been  clearly  expressed,  and  in  the  present  case  it  was 
not.  The  utmost  effect  which  can  be  given  to  the 
expressions  in  the  letter  is,  that  the  landlord  bad  a  right 
to  call  upon  the  parties  to  complete  the  transfer  of  the 
legal  estate,  which  he  never  did. 

The  rule,  therefore,  must  be  discharged. 

Rule  dischai^. 


1868. 


Fridw, 
•Tu/ydid. 


Albous  against  Cobkwall 

[Reported  ante,  p.  607.] 
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1868. 


John  Jones,  William  Spooner  and  Sir        ^*^^'*^ 
Maxwell  Graves  against  Phipps.  

Ifotiee  to  quit : 
hy  agent: 

L  A  notice  to  quit  most  be  such  as  the  tenant  may  act  npon  ■with   ^  equitable 
safety,  that  is,  one  which  is  in  fact,  and  which  the  tenant  has  reason  to  ^*'''*^* 
believe  to  be,  binding  on  the  landlord. 

2.  A  notice  to  quit  given  by  a  general  agent  in  his  own  name  is  valid : 
qualifying  the  dictum  in  Doe  d.  Lyster  v.  Goldwin,  2  Q,  B,  143.  146. 
Aliter,  if  given  by  an  agent  holding  a  special  or  limited  authority. 

8.  In  October^  1863,  the  trustees  of  G.^s  marriage  settlement  pur- 
chased a  farm,  G.  furnishing  a  portion  of  the  purchase  money,  from 
the  time  of  the  purchase  G.  assumed  the  entire  controul  over  the  farm, 
and  had  for  twenty-six  vears  been  allowed  by  the  trustees  to  have  the 
entire  management  of  all  the  other  settled  estates.  At  the  time  of  the 
purchase  the  defendant  was  yearly  tenant  of  the  farm  to  the  vendor. 
G,  negotiated  with  him  as  to  the  terms  and  continuance  of  the  holding, 
and  he  treated  with  and  considered  G.  as  the  leeal  owner.  The  Court, 
having  power  to  draw  inferences  of  fact,  held  that  G.  had  authority 
from  uie  trustees  to  give  the  defendant  notice  to  ^uit,  and  that  a  notice 
given  in  his  own  name,  not  purporting  to  be  given  as  agent  of  the 
trustees,  was  valid. 

T7  JECTMENT  to  recover  possession  of  Upper  Clopton 
Farmy  in  the  parishes  of  MicUeton  and  Minion^  in 
the  connty  of  Gloucester.  The  writ  was  dated  the  11th 
March,  1865. 

On  the  trialy  before  Channell  B.,  during  the  Summer 
Assizes  at  Gloucester,  in  1865,  a  verdict  was  found  for 
the  plaintiffs,  subject  to  the  following  case. 

The  plaintiffs  Jones  and  Spooner  purchased  the 
Upper  Clopton  Farm  from  the  Rev.  R,  Biscoe  and  the 
Misses  Biscoe  by  a  conveyance,  dated  the  24th  October, 
1863,  in  which  the  purchase  money  was  expressed  to  be 
paid  by  them,  and  the  habendum  was  to  them,  their 
heirs  and  assigns,  freed  and  discharged  from  a  certain 
mortgage  in  the  indenture  mentioned.  This  conveyance 
made  no  reference  to  the  plaintiff  Sir  M.  Graves,  or  to 
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1868.  ^^B  marriage  settlement  afiter  mentioned,  or  to  the 
J^^  trusts  thereof.  Sir  M,  Graves  supplied  firom  his  own 
funds  2000/.  of  the  purchase  money  of  this  estate. 

By  the  marriage  settlement  of  Sir  M.  Graves,  dated 
in  1838,  estates  called  the  Mickkton  Estates  were  con- 
veyed to  trustees  for  him  and  his  intended  wife  and  the 
issue  of  the  marriage.  One  of  the  trusts  was  to  permit 
Sir  AT.  Graves  to  receive  the  rents  and  profits  of  the 
settled  estates.  The  plaintiffs  Jones  and  Spoaner  were 
not  the  trustees  named  in  the  settlement^  nor  was  the 
appointment  of  either  as  trustee  produced,  but  they  had 
acted  as  trustees  under  it. 

The  admissibility  of  the  marriage  settlement  in  eyi- 
dence  was  objected  to  on  the  ground  that  it  did  not 
refer  to  the  premises  in  dispute,  and  that  the  convey- 
ance under  which  the  plaintiffs  Jones  and  Spooner 
shewed  title  made  no  reference  to  it  or  to  the  trusts 
thereof.    It  was  received,  subject  to  that  objection. 

At  the  time  of  the  purchase  of  the  Upper  Clopton 
Farm  the  defendant  was  yearly  tenant  of  it  under  an 
agreement  between  himself  and  the  Rev.  R.  Biscoe,  but 
none  of  the  plaintiffs  was  aware  of  the  terms  of  the 
agreement  otherwise  than  that  it  was  for  a  Candlemas 
taking. 

From  the  time  of  the  purchase  the  plaintiffs  Jones 
and  Spooner  left  to  Sir  M.  Graves  the  entire  manage* 
ment  and  controul  of  the  farm,  he  residing  at  MiekkUm 
and  the  plaintiffs  residing  at  a  distance  from  it.  He 
had  had,  with  their  consent,  the  entire  management  of 
all  the  estates  included  in  his  settlement  for  a  period  of 
twenty-six  years. 

After  the  purchase  of  the  Upper  Clopton  Farm  nego- 
tiations took  place  between  the  defendant  and  Sir  M. 


XXXII.   VICTORIA.  763 

Graves  with  reference  to  the  defendant  continuing  1868. 
tenant  and  also  with  reference  to  repairs.  During  these  Johks 
negotiations  the  defendant  was  not  aware  who  had  pur-  PhTpps. 
chased  the  farm  from  his  late  landlord,  and  negotiated 
with  Sir  M.  Graves  because  he  informed  the  defendant 
that  he  had  bought  it  and  treated  it  as  his  own.  Under 
the  belief  thus  induced  that  Sir  M.  Graves  was  the  true 
owner  and  landlord,  and  confirmed  in  this  belief  by  a 
letter  from  his  solicitor,  demanding  the  rent  as  due  to 
him,  without  mention  of  the  plaintiffs  Jones  and  Spooner, 
the  defendant  expressed  his  willingness  to  hold  the  farm 
under  Sir  M.  Graves.  Sir  it/.  Graves  prepared  and 
submitted  to  the  defendant  certain  conditions  in  writing 
upon  which  he  would  be  allowed  to  continue  tenant, 
describing  himself  therein  as  the  landlord.  The  defend* 
ant  refused  to  hold  the  farm  upon  those  conditions,  and 
Sir  M.  Graves f  on  the  27th  January,  1864,  gave  to  him 
the  following  notice  to  quit :  "  I  hereby  give  you  notice 
to  quit  and  deliver  up  to  me  or  my  assigns  on  Candlemas 
Day,  1865,  the  peaceful  and  quiet  possession  of  the 
messuage,  farm,  lands  and  premises,  with  the  appurte- 
nances, known  as  Upper  Clopion  Farm,  situate,  &c., 
which  you  lately  held  of  the  Rev.  Robert  Biscoe,  &c., 
and  now  hold  of  me  as  tenant,  &c.     Dated  this  27th 

January,  1864. 

"  J.  Maxwell  Steele  Graves,** 

Sir  M.  Graves  in  giving  this  notice  acted  under  the 
general  authority  he  supposed  himself  to  have.  He  did 
not  inform  the  plaintiffs,  Jones  and  Spooner^  that  he  was 
about  to  ^ve,  or  had  given,  the  notice  to  quit  until 
after  this  action  was  brought,  nor  did  he  ask  their 
assent  or  advice  as  to  the  notice  or  the  bringing  of  this 

VOL.  IX.  3  £  B.  &  s. 
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1869.       action.    They  knew  nothing  of  the  notice  or  the  action 
~  JoNM       till  after  the  11th  of  March,  1865. 
Vnvfvn,  ^^  March,  1864^  the  defendant  receiyed  a  receipt  for 

**  half  a  year's  rent  due  to  Candknuu  last  to  Mr.  Biscoe 
and  Messrs.  Spooner  jf  Jones,  trustees  of  Sir  /.  M.  and 
Lady  Sleek  Graves."  Signed  "  Kendall  ft-  Son.''  The 
form  of  this  receipt  was  determined  by  the  circum- 
stances that  the  completion  of  the  purchase  took  place 
in  the  middle  of  a  half  year,  and  therefore  a  proportion 
of  the  rent  was  due  to  the  old  landlord  Mr.  Biscoe, 
A  second  receipt  was  given  to  the  defendant  in  August, 
lS64t,  for  "  half  a  year's  rent  due  the  2nd  instant  for 
farm  at  Clopton/'  Signed  "  Kendall  jf  Son,  agents  for 
Messrs.  Spooner  and  Jones,  the  trustees  of  Sir  Jf.  and 
iMdy  Steele  Graves,'*  Messrs.  KendaB  ^  Son  were 
solicitors  to  Sir  M,  Graves,  and  had  also  authority  on 
behalf  of  Messrs.  Jones  and  Spooner  to  recei?e  these 
rents  from  the  defendant,  and  give  receipts  in  their 
names. 

In  February,  1866,  the  defendant  was  requested  to 
give  up  possession  of  the  Upper  Chpton  Farm,  and  he 
then  questioned  the  validity  of  the  notice  to  quit,  and 
refused  to  give  up  possession. 

It  was  agreed  that  the  Ck>urt  should  have  power  to 
draw  such  inferences  of  fact  as  a  jury  might  have 
drawn. 

The  questions  for  the  opinion  of  the  Court  werCi 
whether  the  notice  to  quit  was  sufficient  to  determine 
the  tenancy  of  the  defendant,  and  whether  the  plaintiffs 
or  any  of  them  were  at  the  time  this  action  was  brought 
entitled  to  recover. 

The  case  was  argued,  in  Easter  Term,  April  2, 
before  Mellor,  Lush,  and  Hannen  J  J.  . 
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Powell   (Macnamara  with  him),   for  the  plaintiffs,        1868. 
cited    WUhituon    v,    CoUey  (a),   Doe    d.    Marsack  y.         Zoii^ 

I^anyon  {Huddleston  with  him),  for  the  defendant, 
cited  Doe  d.  Lyster  v.  Goldwin  {c)  per  Lord  Denman^ 
Cole  on  Ejectment^  44  ;  WoodfaU  Landl  and  Ten,, 
308,  9th  ed, ;  Story  Law  of  Agency,  sect.  246,  p.  290, 
notes  2  and  3,  7th  ed. 

Cur,  adv.  vult. 

Lush  J.  now  delivered  the  judgment  of  the  Coart — 
The  decision  in  this  case  must  depend  on  the  answers  to 
be  given  to  two  questions,  one  of  fact,  the  other  of  law. 
The  question  of  fiact  is,  whether  Sir  Maxwell  Graves  had 
authority  from  the  trustees,  in  whom  the  legal  estate 
was  vested,  to  give  notice  to  quit  for  determining  the 
defendant's  tenancy.  The  question  of  law  is,  whether, 
assuming  that  he  had  such  authority,  a  notice  to  quit 
given  in  his  own  name,  not  purporting  to  be  given  as 
agent  for  the  trustees,  is  valid. 

On  the  first  point  we  are  of  opinion  that  the  facts 
stated  lead  to  the  conclusion  that  Sir  Maxwell  Graves 
had  the  authority  of  the  trustees  to  give  notice  to  quit. 
He  had  assumed  the  entire  controul  over  the  farm  from 
the  time  it  was  purchased  in  1863,  and  had  for  a  period 
of  twenty-six  years  been  allowed  by  the  trustees  to  have 
the  entire  management  of  all  the  other  settled  estates. 
We  therefore  infer  that  it  was  with  the  sanction  of  the 
trustees  that  he,  who  had  himself  fomished  a  portion  of 

(a)  5  Bwr,  2694.  (6)  12  East  57. 

(c)  2  Q.  B,  143. 146. 

3  E  2 
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1868.  the  purchase  money  of  this  farm^  dealt  with  it  as  his 
J^^  own,  and  negotiated  with  the  defendant  as  to  the  terms 
and  continuance  of  the  holding.  It  was  incidental  to 
the  exercise  of  these  powers  that  he  might  determine  the 
tenancy  by  a  notice  to  quit  at  such  time  as  he  should 
think  proper.  As  regards  the  defendant,  he  could  hsTC 
been  under  no  doubt  whether  the  notice  was  binding, 
inasmuch  as  he  was  not  aware  that  the  estate  was  vested 
in  trustees,  but  always  treated  with  and  considered  Sir 
Maxwell  as  the  legal,  as  he  was  in  fact  the  equitable, 
owner  of  the  farm. 

On  the  second  point,  we  are  of  opinion  that  it  is  uot 
essential  to  the  validity  of  a  notice  to  quit  by  such  an 
agent  that  his  agency  should  appear  on  the  hc^  of  the 
document  itself.  The  distinction  is  between  a  general 
agent  and  one  having  a  special  or  limited  authority; 
hence  it  was  held,  in  fFilhinsan  v.  Colky  (a)  and  Doe  d. 
Marsack  v.  Read  (b),  that  a  notice  given  in  his  own 
name  by  a  receiver  appointed  by  the  Court  of  Chancery 
was  a  valid  notice  to  quit.  On  the  other  hand.  Doe  d. 
Lyster  v.  Goldwin  {c)  was  cited,  where  Lord  Denman, 
in  delivering  the  judgment  of  the  Court,  laid  it  down 
(p.  146)  that  a  mortgagor,  who  had  mortgaged  subse- 
quently to  the  demise  to  the  defendant,  could  not  gire 
a  notice  to  quit  in  his  own  name.  The  case,  however, 
did  not  call  for  a  decision  upon  that  point,  as  the 
Court  held  upon  the  construction  of  the  mortgage  that 
there  was  a  redemise  to  the  mortgagor  until  default,  and 
it  appeared  that  no  default  had  been  made.  This 
dictum  has  been  adopted  in  the  text  books  as  an 
authority  for  the  proposition  that  a  notice  by  an  agent 

(fl)  5  Jwrr.  2694.  (h)  12  £kut  67. 

(r)  2  Q,  B.  143. 
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is  bad  if  it  does  not  state  that  it  is  given  by  authority  or       1868. 
in  the  name  of  the  principal — a  proposition  we  think        Joxu 
too  general,  and  which  requires  the  qualification  we  have      Pbiffs. 
adverted  to  (a). 

It  is  clear  that  the  notice  must  be  such  as  the  tenant 
may  act  npon  with  safety ;  that  is,  one  which  is  in  &ct, 
and  which  the  tenant  has  reason  to  believe  to  be,  bind- 
ing on  the  landlord.  The  notice  in  this  case  does  fulfil 
these  conditions.  We  therefore  give  our  judgment  for 
the  plaintiff. 

Judgment  for  the  plaintiff. 

(a)  See  also  a  comment  upon  Doe  d.  Lyster  v.  GMwin  in  Doe  d. 
Parley  v.  Day,  2  Q,  B,  147. 155. 


The  North  Eastern  Rail^ray  Company,  appel-  ^^^^^ 
lants,  The  Mayor,  Aldermen,  and  Burgesses 
of   Tynemoijth,  being   the   Local  Board    of 
Health  for  that  Borough,  respondents. 

[Reported  ante^  p.  616.] 
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Dawkins  against  Lord  Fbedebick  Paulet. 


1.  An  action  for  libel  does  not  lie  ag^st  an  officer  in  the  army  for 
official  reports  made  by  him  in  the  dischaige  and  under  the  obligation 
of  miUtaiy  duties  touching  the  military  competence  and  qualificatioDS 
of  an  officer  under  his  command,  though  imeged  to  haTe  been  made 
maliciously  and  without  reasonable  or  probable  cause.  Per  MtUor,  Luk 
and  Hayes  JJ.,  Cockbum  G.  J.  disseotiente. 

2.  The  only  remedy  for  a  wrong  done  by  a  oommanding  officer  to  an 
inferior  in  the  dischazge  of  military  duty  is  the  redress  pronded  by  the 
articles  of  war.  Per  Mellor,  Lush  and  Hayes  JJ.,  Cockbum  C.  J. 
dissentiente. 

3.  Action  for  libel  brought  by  the  plaintiff,  who  was  a  Heuteoant 
colonel  in  the  army,  holding  a  commission  as  captain  in  Her  Miyesty's 
regiment  of  Coldstream  Guards.  Plea.  That  the  defendant  was  an 
officer  in  Her  Majesty's  army,  holding  the  office  of  miyor  general  com- 
manding the  brigade  of  Foot  Guards,  of  which  the  regiment  of  Cold- 
stream Guards  formed  part,  and  was  the  superior  militanr  officer  of  the 

Slaintif^  who  was  under  his  command ;  and  that  it  was  the  defendant's 
utv,  as  such  superior  military  officer,  to  forward  to  the  a4jutant  general 
of  Her  Miy'esty  s  army  at  head  <]^uarter8  certain  letters  written  and  sent 
to  the  defendant  as  such  su^nor  officer  in  relation  to  their  militair 
conduct,  duties,  and  <^ualifications  by  tlie  officers  under  his  oommand, 
and  to  make,  in  relation  thereto,  for  the  information  of  the  commander 
in  chief  of  the  army,  reports  in  writing  to  the  adjutant  general  on  tb« 
subjects  of  such  letters.     The  plea  then  stated  the  receipt  by  the 
defendant  from  the  plaintiff  of  certain  letters  in  relation  to  the  plaintiiTi 
military  duties,  and  to  certain  orders  received  by  him  as  such  officer,  and 
to  his  conduct  and  competence  and  fitness  for  his  duties  as  such  officer, 
in  which  letters  the  plaintiff  requested  that  they  might,  in  performance 
of  the  defendant's  duty  as  such  superior  officer,  be  forwarded  by  the 
defendant  to  the  a(]yutant  general  for  the  information  of  the  oommaoder 
in  chief;  and  that  thereupon  the  defendant,  in  the  ordinary  oonne  of 
his  military  duties  as  such  superior  officer,  and  because  it  was  oeceesaiy 
and  inciimbent  upon  him  by  his  duty  to  Her  Majesty  as  such  snpenor 
officer  so  to  do,  and  as  an  act  of  military  duty,  and  not  otherwise  or  for 
any  other  reason,  forwarded  the  letters  to  the  adjutant  ^neral,  and  for 
the  information  of  the  commander  in  chief  when  forwarding  those  letters 
made  certain  reports  in  writing  in  relation  to  them  smd  weir  contents, 
and  to  certain  military  orders  therein  referred  to,  and  with  respect  to 
the  plaintiff's  conduct  as  such  officer  in  relation  to  those  orders,  and  to 
the  plaintiff's  incompetence  in  the  field,  and  his  unfitness  to  conduct  the 
business  of  a  battalion  in  barracks,  in  the  form  of  letters  addressed  to 
the  at^utant  eeneral,  being  the  proper  officer  to  receiye  those  letten  and 
reports,  and  the  occasion  beingthe  proper  one  according  to  the  disdplioe 
and  regulations  in  force  in  Her  Migesty's  army  for  the  defendant  to 
make  those  reports  in  writing.  BepUcation.  That  the  words  were  written 
and  published  of  actual  malice  on  the  defendant's  part,  and  without  any 
reasonable,  probable,  or  justifiable  cause,  and  not  bon4  fide  or  in  the 
bon4  fide  discharge  of  his  duty  as  superior  officer.    Demurrer. 

(1.)  Held,  per  Cockbum  C.  J.,  that  the  replication  meant  that  tlie 
defendant's  re|)resentation8  as  to  the  phiintif^  though  made  oo  sn 
occasion  of  military  duty,  were  made  dishonestly,  maliriowly. 
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and  without  a  belief  in  their  truth,  and  therefore  was  an  answer       n  oack  i 
to  the  plea.  L^^^^'J 

(2.)  Per  Mellor  J,    Held,  that  the  replication  was  no  answer  to       »>         ~ 
the  plea  without  an  allegation  that  the  statements  contained  in       ^-a^ki»« 
the  fetteis  written  by  the  defendant  were  Mae  to  the  defendant's        p  ^' 
knowledge.    And  Queiy,  whether  the  replication  with  that  alle-        *^aulbt. 

ftion  would  have  been  good  ? 
Per  IJush  J.  Query,  as  to  the  meaning  of  the  allegation  in 
the  replication  that  the  letters  were  not  written  bonA  fide  or  in 
the  bon&  fide  discharge  of  the  defendant's  duty  as  superior  officer  ? 
But  Held,  that,  even  if  it  was  equivalent  to  an  a&egation  that 
the  defendant  knew  the  statements  in  the  letters  to  be  false,  the 
action  was  not  maintainable. 

^PHE  first  coant  of  the  declaration  stated  that  the 
plaintiff  was  an  officer  and  a  lieutenant  colonel  in 
the  army,  and  held  Her  Majesty's  commission  as  captain 
in  Her  Majesty's  regiment  of  Coldstream  Guards^  and 
was  entitled  to  certain  emoluments  in  respect  thereof: 
and  the  defendant  falsely  and  maliciously  wrote  and 
published  of  and  concerning  the  plaintiff  and  of  and 
concerning  him  as  such  officer  and  captain,  in  the  form 
of  a  letter,  the  words  following :  "  Sir,  I  (meaning  the 
defendant)  have  the  honour  to  forward  a  letter  from 
Lieutenant  Colonel  Dawkins,  Coldstream  Guards  (mean- 
ing the  plaintiff),  complaining  of  an  order  which  I 
considered  it  necessary  to  give  in  consequence  of  his 
(meaning  the  plaintiff's)  incompetence  in  the  fields  and 
of  his  unfitness  to  conduct  the  business  of  a  battalion 
in  barracks^  and  to  request  that  his  conduct  may  be 
referred  for  investigation  by  a  Court  of  inquiry.  I  am 
fully  prepared  to  support  my  judgment  with  regard  to 
Lieutenant  Colonel  Dawkins  by  the  evidence  of  general 
officers  and  others  under  whom  he  has  served,  and  with 
whom  he  has  been  brought  in  contact^  since  he  has  risen 
to  the  rank  of  a  superior  officer.  I  have  taken  the 
present  course  advisedly,  in  order  to  bring  this  case  to  a 
decision,  as  in  justice  to  the  battalion  to  which  he 
belongs  I  submit  that  an  officer  who  has  shewn  such 
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[1869.]  want  of  judgmeat^  tact,  and  temper,  is  not  fit  to  be 
Dawkihs  entrusted  with  the  responsibility  and  charge  of  a  oom- 
Paulw.  mand/'  Whereby  the  plaintiff  lost  the  value  of  his 
commission,  and  was  compelled  to  leave  his  re^ment, 
and  was  deprived  of  the  emoluments  he  might  and  other- 
wise would  have  acquired  from  the  holding  of  his  com- 
mission and  continuing  in  his  regiment,  and  was  injured 
in  his  reputation  as  an  officer  and  a  soldier,  be. 

Second  count.  That  the  defendant  falsely  and  malici- 
ously wrote  and  published  of  and  concerning  the  plaiu- 
tiff,  and  of  and  concerning  him  in  his  profession  as  such 
officer,  in  the  form  of  a  letter,  amongst  other  things,  the 
words  following:  *'If  he  (meaning  the  plwitiff)  feeh 
himself  aggrieved,  he  has  only  himself  to  thank  for  the 
position  in  which  he  has  placed  himself,  as  I  (meaning 
the  defendant)  could  not  in  justice  to  myself  retract  an 
order  I  had  given  him  previously,  and  which  he  should 
have  the  good  sense  to  understand  was  not  to  be  can- 
celled by  his  (meaning  the  plaintiff's)  surreptitiously 
assuming  a  command  I  considered  him  unfitted  for.** 
Whereby  the  plaintiff  was  injured  in  his  reputation  as 
an  officer  and  a  soldier,  &c. 

Plea.  That  the  defendant  was  an  officer  in  Her 
Majesty's  army  on  full  pay,  holding  the  public  office  or 
appointment  of  major  general  commanding  the  brigade 
of  Foot  Guards,  of  which  brigade  the  regiment  of  Cold- 
stream Guards  formed  part,  and  as  such  officer  and 
major  general  he  was  the  superior  military  officer  of  the 
plaintiff,  and  the  plaintiff  was  under  his  command ;  and 
it  was  the  defendant's  duty  as  such  superior  military 
officer  and  major  general  commanding  as  aforesaid  to 
forward  to  the  adjutant  general  of  Her  Majesty's  army 
at  head  quarters    certain  letters  from    time  to  time 
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written  and  sent  to  the  defendant,  as  such  superior  [1869.] 
officer  and  major  general  commanding  as  aforesaid,  in  Dawkins 
relation  to  their  military  conduct,  duties,  and  qualifica-  '  p^ulbt. 
tions  by  the  officers  under  his  command,  and  to  make 
thereupon  and  in  illation  thereto,  for  the  information 
of  the  commander  in  chief  of  the  said  army,  reports  in 
writing  to  the  adjutant  general  of  the  army  on  the 
subjects  of  those  letters,  and  as  to  the  orders,  if  any, 
therein  referred  to,  and  the  military  conduct,  the  quali- 
fications, competence,  and  fitness  for  their  military  duties 
of  the  officers  writing  the  same ;  and  also  generally  from 
time  to  time  to  make  reports  in  writing  to  the  adjutant 
general  for  the  information  of  the  commander  in  chief 
of  the  army  of  and  concerning  the  battalions  and  regi- 
ments comprising  the  brigade,  and  of  and  concerning 
the  officers  thereof  under  the  defendant V  command,  and 
of  and  concerning  their  conduct,  qualifications,  compe- 
tence and  fitness  for  their  duties  as  officers.  And  the 
defendant,  as  such  superior  military  officer  and  major 
general  commanding  as  aforesaid,  had  received  from  the 
plaintiff  certain  letters  in  relation  to  the  military  duties 
of  the  plaintiff,  and  to  certain  orders  received  by  the 
plaintiff  as  such  officer,  and  to  his  conduct,  and  his 
competence  and  fitness  for  his  duties  as  such  officer,  in 
which  letters  the  plaintiff  requested  that  the  same  might, 
to  wit,  in  the  performance  of  his  military  duties  as  such 
superior  officer  and  ibajor  general  commanding  as  afore- 
said, be  forwarded  by  the  defendant  to  the  adjutant  gene- 
ral of  the  army,  for  the  information  of  the  commander  in 
chief  of  the  army  ;  and  thereupon  the  defendant  in  his 
capacity  of  major  general  commanding  as  aforesaid,  and 
in  the  ordinary  course  of  his  military  duty  as  such  supe- 
rior military  officer  and  major  general  commanding  as 
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[1800.]  aforesaid^  and  because  it  became,  and  was,  necessary  and 
Dawkihi  incumbent  upon  him  by  his  duty  to  Her  Majesty  as  such 
Paulst.  superior  military  officer  and  major  general  commanding  as 
aforesaid  so  to  do,  and  as  an  act  of  military  duty,  and  not 
otherwise  or  for  any  other  reason,  forwarded  the  letters 
to  the  adjutant  general  of  the  army,  and  for  the  infor- 
mation of  the  commander  in  chief  of  the  army  when 
forwarding  such  letters  made  certain  reports  in  writing 
in  relation  to  the  letters  of  the  plaintiff  and  the  contents 
and  subject  matter  thereof  respectively,  and  to  certain 
military  orders  received  by  the  plaintiff  therein  respec- 
tively referred  to,  and  with  respect  to  the  plaintiff's  con- 
duct as  such  officer  in  relation  to  the  orders  and  other 
matters  in  the  letters  of  the  defendant  mentioned,  and 
as  to  the  plaintiff's  incompetence  in  the  field,  and  his 
unfitness  as  officer  to  conduct  the  business  of  a  battalion 
in  barracks,  to  wit,  in  the  form  of  letters  addressed  by 
the  defendant  to  the  adjutant  general  of  Her  Majesty's 
forces  at  head  quarters  (being  the  proper  officer  in  that 
behalf  to  receive  the  letters  and  the  reports  so  forwarded 
and  addressed  respectively);  and  such  occasion  being 
the  proper  occasion,  according  to  the  discipline  and 
regulations  in  force  in  Her  Majesty's  army,  for  the 
defendant,  as  such  superior  military  officer  and  major 
general  commanding  as  aforesaid,  to  make  to  the  adju- 
tant general  such  reports  in  writing,  which  are  the 
letters  of  the  defendant  and  the  writing  and  publishing 
complained  of  in  the  first  and  second  counts  of  the 
declaration  respectively. 

Replication.  That  the  words  in  the  declaration  men- 
tioned were  written  and  published  by  the  defendant  of 
actual  malice  on  his  part,  and  without  any  reasonable, 

■ 

probable,  or  justifiable  cause,  and  not  bonS  fide  or  in 
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the  bonS  fide  discharge  of  his  duty  as  such  superior      [1869.] 
officer.  Dawkihs 

Demurrer,  and  joinder.  Paulbt 

The  case  was  argued,  in  Trinity  Term,  June  1,  before 
CocKBURN  C.  J.,  Mellor,  Lush  and  Hayes  JJ. 

Sir  R.  P.  CoUier,  Attorney  General,  (Sir  J.  D.  Cole- 
rii/ffe,  Solicitor  General,  Dowdeswett  and  Archibald  with 
hiin,)  for  the  defendant. — There  are  two  classes  of  pri- 
vileged communications.  First,  those  absolutely  privi- 
leged ;  where  no  action  is  maintainable  in  respect  of 
the  words  written  or  spoken,  even  though  they  were 
written  or  spoken  maliciously  and  without  reasonable  or 
probable  cause.  Secondly,  those  primS  facie  privileged, 
which  cease  to  be  so  when  express  malice  is  proved. 
The  representations  made  by  an  officer  in  the  army  in 
the  course  of  military  duty  to  his  commanding  officer, 
relating  to  the  military  capacity  and  qualifications  of  an 
inferior  officer,  are  within  the  first  class. 

It  is  established  that  an  action  cannot  be  maintained 
against  a  Judge  for  any  words  spoken  or  otherwise  pub* 
lished  in  his  judicial  capacity  in  a  Court  of  justice ; 
Scott  v.  Stamfeld  {a),  where  Kelly  C.  B.  said,  Z.  A., 
3  Exch.  223,  "  It  is  essential  in  all  Courts  that  the 
Judges  who  are  appointed  to  administer  the  law  should 
be  permitted  to  administer  it  under  the  protection  of 
the  law  independently  and  freely,  without  favour  and 
without  fear.  This  provision  of  the  law  is  not  for  the 
protection  or  benefit  of  a  malicious  or  corrupt  Judge, 
but  for  the  benefit  of  the  public,  whose  interest  it  is 
that  the  Judges  should  be  at  liberty  to  exercise  their 

(a)  37  L.  J.  Exvh,  155 ;  5.  C.  nom.  Scott  v.  Stansfield,  L.  R.  3  Exch. 
220. 
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[1869.]  functions  with  independence  and  without  fear  of  oonse- 
Dawkimb  qnences."  And  Martin  B.,  p.  224,  "If  words  spoken 
Paulbt.  under  such  circumstances  were  the  subject  of  an  action 
of  slander,  the  most  mischievous  consequences  would 
ensue;  no  Judge,  as  my  Lord  has  pointed  out,  would 
then  be  able  freely  to  administer  justice,  for  if  it  were 
alleged,  as  is  the  case  here,  that  he  spoke  fidsely  and 
maliciously,  and  not  bona  fide  in  the  discharge  of  his 
duty,  and  that  what  he  said  was  irrelevant  to  the 
matter  in  hand,  a  jury  would  have  to  determine  the 
question  whether  what  he  said  in  the  course  of  a  case 
which  he  had  jurisdiction  to  tiy  was  or  was  not  said 
under  the  circumstances  so  alleged.  What  Judge  could 
try  a  case  with  any  degree  of  independence  if  he  was  to 
be  afterwards  subject  to  have  his  conduct  in  the  admi- 
nistration of  justice  commented  upon  to  a  jury,  and  the 
propriety  of  it  determined  by  them  ?  It  appears  to  me 
that  the  opinion  expressed  by  Chief  Justice  Kent^  in  the 
American  case  cited,  puts  this  matter  upon  its  proper 
foundation,  and  states  that  which  is  both  sound  law  and 
good  sense  in  reference  to  if  The  American  case  is 
Yates  V.  Lansing  {a\  where  Kent  C.  J.  said,  p.  291i  that 
"  the  doctrine  which  holds  a  Judge  exempt  finom  a  drl 
suit  or  indictment,  for  any  act  done;  or  omitted  to  be 
done  by  him,  sitting  as  a  Judge,  has  a  deep  root  in  the 
common  law;'^  and  that  it  is  ''a  principle  on  which 
rests  the  independence  of  the  administration  of  justice/' 
And  pp.  294-5  he  referred  to  Groenvelt  v.  BurweB{b), 
in  which  Holt  C.  J.  *'  went  at  large  into  the  cases  in 

(a)  5  Johns.  U.  S.  282 ;  affinned  in  the  Court  of  eirois,  9  Johns.  395. 

(b)  1  Ld.  i?«yw.  464;  1  Salk.  396;  8.  C.  GrenvOU  v.  The  ColUge  of 
Physicians,  12  Mod,  386.  See  ako  Kemp  t.  NeviUe,  10  C.  B.  N.  S.  533. 
549-551. 


y. 
Paulkt. 
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support  of  the  doctrine^  and  shewed"  ''  that  Judges  were  [1869.] 
not  liable  to  an  action  by  the  party,  for  what  they  did  as  diwkihs 
Judges  '**  and  ^'  that  no  averment  was  admissible  that  a 
Judge  of  record  had  acted  against  his  duty."  [Melhr  J. 
cited  Fray  v.  Blackburn  {a)  per  Crompton  J.]  This 
privilege  is  not  confined  to  Judges  of  Courts  of  record, 
for  in  Jekyll  v.  Sir  John  Moore  {b)  it  was  held  that  an 
action  was  not  maintainable  against  the  president  of  a 
court  martial  for  a  libel  Contained  in  the  sentence  of 
the  Court  delivered  by  him.  Jurors,  when  making  a 
presentment  or  delivering  a  verdict,  are  within  this 
class ;  1  Hawk.  P.  C,  by  Curwood,  b.  1,  c.  27,  s.  5,  p.  447 ; 
5  Bac.  Abr.  Libel  (A)  4,  p.  202,  7th  ed.  The  allega- 
tions and  statements  made  by  parties  to  a  suit,  in  any 
proceeding  according  to  the  regular  course  of  justice, 
are  absolutely  privileged ;  1  RoU.  Abr,  87,  pi.  4,  cited 
by  Hdroyd  J.  in  Hodgson  v.  Scarlett  (c),  and  in  note  (b) 
ibid.  p.  245,  also  in  note  (I)  to  Lake  v.  King{d). 
So  also  are  the  statements  by  a  witness  in  the  course  of 
a  judicial  proceeding,  though  alleged  to  have  been  made 
falsely  and  maliciously  and  without  any  reasonable  or 
probable  cause;  Revis  v.  Smith  {e).  And  it  is  laid 
down  in  1  Hawk.  P.  C.  by  Curwood,  b.  1,  c.  28, 
s.  8,  p.  544,  "  It  hath  been  resolved,  that  no  false 
or  scandalous  matter  contained  in  a  petition  to  a 
committee  of  parliament,  or  in  articles  of  the  peace 
exhibited  to  justices  of  peace,  or  in  any  other  proceeding 
in  a  regular  course  of  justice,  will  make  the  complaint 
amount  to  a  libel ;  for  it  would  be  a  great  discourage- 
ment to  suitors  to  subject  them  to  public  prosecutions, 

(a)  3  -B.  #  5.  676.  578.  (6)  2  N.  i?.  341. 

(c)  IB.iA.  232.  244.  {d)  1  Wms,  Saund,  131  c,  6tli  cd. 

(e)  18  a  B.  127. 


T. 

Pauuct. 


776  [MICHAELMAS  VACATION. 

[1869.]      ^"  respect  of  their  applications  to  a  Court  of  justice. 

Dawkiis  ^^  *^^  chief  intention  of  the  law  in  prohibiting  per- 
sons to  revenge  themselves  by  libels,  or  any  other 
private  manner,  is  to  restrain  them  from  endeavouring 
to  make  themselves  their  own  judges,  and  to  oblige 
them  to  refer  the  decision  of  their  grievances  to  those 
whom  the  law  has  appointed  to  determine  them." 
This  privilege  also  extends  to  words  spoken  by  counsel 
in  a  cause  if  relevant  to  the  matter  in  issue;  Hodgson  v. 
Scarlett  (a)  and  note  (b)  ibid.  p.  345  (b).  {CacJ^um  C.  J. 
It  is  said  in  the  note  that  counsel  are  not  ousted  of  their 
exemption  from  an  action  for  defamation,  though  the 
words  spoken  were  false  and  malicious;  but  that  position 
received  some  qualification  in  the  caseof  Ser]t.Z70ioIifi^c).] 
[He  also  cited  Irwin  v.  Sir  George  Grey  {d),  which  was  an 
action  against  the  Secretaiy  of  State  for  not  submitting 
to  Her  Majesty  a  petition  of  right  presented  by  the 
plaintiff  under  stat.  28  &  24  Vict  c.  34.] 

The  principal  authority  on  this  point  is  Sutton  v.  Johir 
Mtone  (e).  That  was  an  action  against  the  defendant  for 
maliciously  and  without  probable  cause  bringing  the  plain- 
tiff to  a  court  martial ;  and,  the  Court  of  Exchequer  hav- 
ing held  that  the  action  was  maintainable  for  the  reasons 
given  in  a  judgment  delivered  by  Eyre  B.,  that  judg- 
ment was  reversed  in  the  Exchequer  Chamber  (/),  and 
the  judgment  of  the  latter  Court  was  affirmed  in  the 
House  of  Lords  {y).    In  the  celebrated  judgment  of 

(a)  lB.fA.2S2. 

{b)  Thia  note  was  fiiniifihed  to  the  zeporten  by  Holroyd  J.    See  per 
JIder»on  B.  in  QMa  t.  Pike,  9  JV.  #  r.  351.  358. 
(c)  See  Needham  t.  Bowling,  15  L.  J.  C.  P.  9. 
{di  SF.f  F.  636.  {$)  1  T.  B.  493. 

if)iT.B.  610. 
(g)  1  T.  B.  784;  1  Bro.  Pari.  Ca.  76^  2nded. 
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Lord  Mansfield  and  Lord  Louffhbarauffh,  the  considera-      [1869.] 
tions  which  inclined  them   to   lean   against  allowing      dawkws 
the  action  are  thus  stated,  p.  549,  "  A  commander  who      ^j^l'^^^ 
arrests,  suspends,  and  puts  a  man  on  his  trial,  without 
a  probable  cause,  is  guilty  within  that  article  (a) ;  but  the 
same  jurisdiction,  which  tries  the  original  charge,  must 
try  the  probable  cause ;  which  in  effect  is  a  new  trial. 
And  every  reason,  which  requires  the  original  charge  to 
be  tried  by  a  military  jurisdiction,  equally  holds  to  try 
the  probable  cause  by  that  jurisdiction.    The  salvation 
of  this  country  depends  upon  the  discipline  of  the  fleet ; 
without  discipline  they  would  be  a  rabble,  dangerous 
only  to  their  friends,  and  harmless  to  the  enemy.    Com- 
manders, in  a  day  of  battle,  must  act  upon  delicate 
suspicions ;  upon  the  evidence  of  their  own  eye ;  they 
must  give  desperate  commands ;  they  must  require  instan- 
taneous obedience.     In  case  of  a  general  misbehaviour, 
they  may  be  forced  to  suspend  several  officers,  and  put 
others  in  their  places.     A  military  tribunal  is  capable 
of  feeling  all  these  circumstances,  and  understanding 
that  the  first,  second,  and  third  part  of  a  soldier  is 
obedience.     But  what  condition  will  a  commander  be 
in,  if,  upon  the  exercising  of  his  authority,  he  is  liable 
to  be  tried  by  a  common  law  judicature?    If  this  action 
is  admitted,  every  acquittal  before  a  court  martial  will 
produce  one.    Not  knowing  the  law,  or  the  rules  of 
evidence,  no  commander  or  superior  officer  will  dare  to 
act;  their  inferiors  will  insult  and  threaten  them.     The 
relaxation  and  decay  of  discipline  in  the  fleet  has  been 
severely  felt.     Upon  an  unsuccessful  battle  there  are 
mutual    recriminations,  mutual   charges,  and   mutual 
trials.  The  whole  fleet  take  sides  with  great  animosity — 

(a)  The  33rd  of  the  Azticlee  for  the  Goyemment  of  the  Nayy,  enacted 
hj  Stat  22  G,  3.  c.  33.  8,  2. 
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[I869.J      Party  prejudices  mix— If  every  trial  is  to  be  followed 
Dawkihb      ^y  *^  action,  it  is  easy  to  see  how  endless  the  confusion, 
Paulkt       ^^^  infinite  the  mischief,  will  be/'    Home  v.  Lord  F.  C 
Bentincky  in  error  (a),  is  cited  in  note  (/)  to  Lake  v. 
Kififf  (b)  as  an   authority  for  the  position  that    **  no 
action  can  be  maintained  for  matter  injurious  to  the 
plaintiff's  character  contdned  in  a  report  made  to  the 
commander  in  chief,  by  the  president  of  a  number  of 
military  officers^  acting  as  a  Court  of  enquiry  under  his 
directions/'    In  that  case  it  was  held  that  the  report 
was  privileged,  and  therefore  evidence  of  it  not  admis- 
sible. The  question  would  have  heeq.  whether  the  action 
was  maintainable  if  the  defendant,  instead  of  pleading 
not  guilty  had  pleaded  a  justification  as  the  defendant 
in  the  present  case  has  done.    [He  ako  cited  JVyatt  v. 
Gore,  pi.  1  (c).]      [Cockbum  C.  J.     In  Home  v.  L>ord 
F.  C.  Bentinckf  in  error  (a),  there  was  no  all^ation 
in  the  declaration  that  the  report  was  not  made  bonS 
fide,  and  no  question  whether  the  privilege  would  be 
taken  away  by  the  report  being  false  and  malicious.] 
The  report  being   privileged  could  not  be  made  the 
subject  of  an  action.     In  Dawhitis  v.  Lord  Rokeby  {d), 
which  was  an  action  by  the  present  plaintiff  against  his 
commanding  officer  for  false  imprisonment,  malicious 
prosecution   and  conspiracy,   H^illes  J.   nonsuited  the 
plaintiff  on  the  ground  that  no  cause  of  action  in  a 
civil  Court  had  been  shewn,  and  expressed  his  opinion, 
pp.  832-8,  that  even  if  it  had  been  made  out  that  the 
defendant  had  maliciously  and  without  reasonable  and 
probable   cause  given   evidence  before  the  Courts  of 
enquiry  held  upon  the  plaintiff's  conduct,  and  that 

(a)  2B.4-B.  130.  (b)  1  Wnu.  Saund.  131  e.,  6th  ed. 

(c)  Holt  N.  P.  a  299.  (<0  4  F.  #  F.  806. 
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he  was  the  prime  mover  in  the  dismissal  of  the  plaintiff      [1869.] 
from  the  army,  he  could  not  have  obtained  redress  in     Dawkins 
the  civil  Courts ;''  adding,  **  I  cannot  entertain  a  doubt      Paulst. 
that  this  is  the  law ;  whatever  responsibility  may  attach 
to  me  for  pronouncing  it,  I  must  pronounce  it,  as  I  am 
satisfied  that  it  exists." 

This  immunity  of  officers  in  the  army,  as  that  of 
Judges,  rests  upon  grounds  of  public  policy,  viz.,  the 
maintenance  of  military  discipline,  and  the  necessity  of 
military  officers  acting  independently  and  without  fear 
of  being   harassed   with  actions.      Consequently,  the 
motives  of  an  act  done  in  the  strict  course  of  military 
duty  and  under  the  obligation  of  military  discipline  are 
not  examinable  in  a  Court  of  law.    And  no  action  is 
maintainable  by  one  officer  in  the  army  against  another 
in  respect  of  any  loss  of  military  status  or  position 
resulting  from  an  act  of  military  duty.     The  appro- 
priate  tribunal  for  trying  a  question  of  military  duty 
is  a  court  martial.     If  this  action  is  maintainable,  the 
justification  pleaded  might  refer  to  a  jury  the  question 
whether  the  plaintiff  was  competent  to  command  on  the 
field  of  battle.     [Lush  J.    And  I  do  not  see  how  we 
could  exclude  an  action  for  some  act  done  on  the  field 
of  battle.     In  Le  Caux   v.    Eden  (a),  which  was  an 
action  for  false  imprisonment  in  consequence  of  taking 
a  ship  as  prize,  it  was  held  that  a  Court  of  law  could 
not  enquire  whether  the  ship  was  lawful  prize  or  not.] 
An  officer  entering  the  army  accepts  the  military  status 
with  all  its  consequences,  with  reference,  among  other 
things,  to  the  remedy  afforded  for  any  wrong  affecting 
it ;  In  Re  Mansergh,  pi.  2  (6).    These  letters  only  af- 
fected the  military  status  of  the  plaintiff,  and  for  that 

(a)  2  Bouff,  594.  (6)  IB.fS,  400. 

VOL.   IX.  8   F  B.    &  S. 
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[1869.]      wrong  the  party  injured  ''  is  not  without  hia  remedy/'  u 

Dawkihs      was  said  by  Lord  Mansfidd  and  Lord  Lofughbonrngh 

Paulkt.      ^  Sutton  y.  Johnstone,  in  error  [a).    [He  referred  to 

the  Mutiny  Act,  and  Articles  of  War,  1868,  p.  287  (().] 

It  appears  from  the  pleadings  that  the  letters  of  the 

defendant  were  not  written  ex  proprio  mota,  bat  were 

a  comment  on  a  letter  of  complaint  written  by  the 

plaintiflf  to  the  adjutant  general ;  and  their  object  was 

to  put  in  motion  a  Court  of  inquiry  into  the  conduct 

of  the  plaintiff;  they  are  therefore  analogous  to  a  bill 

presented  by  the  grand  jury. 

The  plea  allies  that  the  letters  were  written  and 
transmitted  by  the  defendant  in  the  ordinary  course  of 
his  military  duty ;  and  that  all^ation  is  not  trayersed. 
The  replication  does  not  allege  that  the  defendant  knew 
that  the  words  complained  of  were  false. 

Hill  {Holl  with  him),  for  the  phuntiff.—  The  privilege 
of  Judges,  jurors  and  witnesses,  established  by  a  current 
of  decisions,  is  admitted :  the  latter  however  are  exposed 
to  an  indictment  for  perjury.  But  no  case  has  proceeded 
so  far  as  to  decide  that  a  man,  by  becoming  a  soldier, 
divests  himself  of  his  right  to  redress  in  the  civil  Courts 
for  a  wrong  done  to  him  in  a  military  matter,  mali* 
dously  and  without  reasonable  and  probable  cause.  In 
Sutton  V.  Johnstone  (c)  the  Court  of  Exchequer  gave 
judgment  for  the  plaintiff  on  the  ground  of  absence  of 
reasonable  and  probable  cause  for  the  course  pursued  by 
the  defendant,  the  judgment  of  the  court  martial  beiog 
that  the  disobedience  by  the  plaintiff  of  the  orders  given 
by  the  defendant  was  justifiable.  Tlie  Court  of  error 
reversed  the  judgment  of  the  Exchequer  on  the  groond 

(fl)  1  T.  /?.  510.  550.  (6)  See  pcwt^  p.  80a 

(c)  1  r.  B.  493. 
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that  as  there  had  been  disobedience  of  orders  there  was      [1869.] 
not  absence  of  reasonable  and  probable  cause,  pp.  503-4 ;      Dawkihb 
but  the  opinion  expressed  in  the  judgment  delivered  by      pa^st. 
Eyre  B.,  that  an  action  brought  by  an  inferior  against 
a  superior  ofScer  would  lie,  was  not  reversed.  [He  referred 
to  the  oondiision  of  the  reasons  given  by  Lord  Mansfield 
and  Lord  Loughborough,  p.  550.]    Upon  that  case  being 
dted  in  Warden  v.  Bailey  (a)  Lawrence  J.   observed, 
p.  69,  ''  Lord  Mansfield  held  that  the  action  could  not 
be  supported,  because  the  declaration  shewed  probable 
cause,  and  though  the  inclination  of  his  opinion  was 
that  no  such  action  could  be  maintained,  yet  he  said  it 
was  not  necessary  to  decide  on  that  point,  for  the  facts 
did  not  raise  the  argument."     [He  also  referred  to  ano- 
ther observation  o(  Lawrence  J.,  p.  75  (6).]   And  Mans^ 
field  C.  J.>  in  giving  judgment,  said,  pp.  88-89,  *'  The 
learned  Judge  was  desired  to  nonsuit  the  plaintiff  upon 
the  ground  of  a  doctrine  supposed  to  be  established  by 
the  case  of  Sutton  v.  Johnstone,  that  an  inferior  officer 
cannot  maintain  an  action  against  a  superior  officer  for 
imprisonment  inflicted  in  consequence  of  disobedience 
to  any  command  whatsoever,  issued  by  the  superior  to 
the  inferior  officer.    To  be  sure,  that  is  a  very  wide 
inference  to  draw  finom  Sutton  v.  Johnstone,  that  being 
only  a  case  of  imprisonment  for  disobedience  to  the 
orders  issued  in  the  heat  of  a  battle,  where  obedience, 
and  instant  obedience,  is  necessary.     Lord  Manf/ield 
and  Lord  Loughborough  do  not  decide  this  point ;  they 
expressly  avoid  determining  it,  though  they  intimate  a 
very  strong  opinion,  and  observe  that  it  is  a  very  im- 
portant case,  and  send  it  to  the  dernier  resort.    The  only 

(a)  4  Taunt.  67 ;  S.  C.  in  error,  AM.^S,  400,  on  a  bill  of  exceptions 
after  the  second  trial  before  Man^dd  C.  J. 
(*)  See  post,  pp.  T92-3. 

3  F  2 
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[18G9.]      point  therefore  decided  in  Sutton  v.  Johnstone  is,  that 
Dawkimb      there  was  probable  cause  for  the  imprisonment  in  tbat 
PauLbt.      case/'    Barwis  v.  Keppel  (a)  was  an  action  against  a 
superior  officer  for  making  an  order  by  which  the 
plaintiff  was  reduced  from  the  station  of  a  seijeant  of 
the  Guards  to  that  of  a  common  soldier,  which  order 
was  made  while  the  army  was  in  expectation  of  a  batUe 
in  Germany:  and  judgment  was  given  for  the  defendant 
on  the  ground  that  the  army  being  out  of  the  King's 
dominions  was  subject  only  to  the  King's  prerogative; 
it  was  not  suggested  that  an  action   by  an  inferior 
against  his  superior  officer  was  not  maintainable.  [Cock- 
bum  C.  J.   That  case  is  rather  against  you :  the  Court 
held  that  they  had  no  jurisdiction  in  the  case.    The 
order,  though  not  made  under  the  articles  of  war,  was 
made  under  the  prerogative  of  the  Crown.]     The  Court 
also  considered  that  the  common  law  does  not  interfere 
with  the  army  flagrante  hello;  but  here  cessante  belloit 
has  jurisdiction.   In  Le  Caux  v.  Eden  {b)  it  was  held  that 
the  action  would  not  lie  on  the  ground  that  the  matter 
was  within  the  jurisdiction  of  the  Court  of  Admiralty ; 
and  it  was  taken  for  granted  that  the  plaintiff  might 
have  a  remedy  there.     [Luth  J.  The  Court  said  it  was 
clear  that  the   defendant  had   no  right  to  seixe  the 
ship,  but  a  capture  at  sea  as  prize  was  not  a  matter 
of  common  law  jurisdiction :  that  decision   is  applic- 
able to  military  matters.]     In  Home  v.  Lord  F.  C. 
Bentinck,  in  error  (c),  the  report  was  delivered  by  the 
defendant  as  president  of  a  Court  of  inquiry  directed 
to  be  held  by  the  commander  in  chief:  Dallas  C.  J. 
said,  p.  160,   "The  proceeding  was,  therefore,  in  its 
very  nature  an  official    proceeding,  directed  by  the 

(a)  2  Wils,  314.  (*)  2  Douff,  594. 

(0  2B.fB.  130. 
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commander  in  chief,  for  the  purpose  of  obtaining  that      [1869.] 
information,  which  he  was  bound  to  obtain  as  to  the     Dawkius 
conduct  of  every  ofiScer  holding  a  commission  in  His      paulet. 
Majesty's  army,  and  in  furtherance  of  the  exercise  of 
his  public  duty  upon  the  result  of  such  inquiry,  whether 
the  inquiry  was  to  cease  in  the  first  instance,  or  whether 
the  result  of  that  inquiry  was  to  lead  to  some  ulterior 
measure.    The  consequence  of  this  was,  that  a  Court  of 
inquiry  was  held,  of  which  the  defendant  in  this  case 
was  the  presiding  officer;  that  Court  of  inquiry  was 
held  in  consequence  of  a  duty  created  by  the  order  of 
the  commander  in  chief,  which  was  imperative  upon 
him ;  and  a  report  made  by  the  defendant,  in  conjunc- 
tion and  connection  with  the  officers,  was  an  act  of 
duty  imposed  upon   him  as  a  military  man,  by  his 
superior  commander,  the  commander  in  chief,  whose 
order  he  was  bound  to  obey/'    In  the  present  case 
the  defendant  was  not  ordered  to  make   a  report  on 
the  conduct  of  the  plaintiff.    The  position  in  note  (/) 
to  Lake   V.    King    (a),    founded    on    Home  v.   Lard 
F.   C,  Bentinckf  in  error  (6),  does  not  apply  to  the 
case  of  an  inferior  officer  who  has  only  a  general  dis- 
cretion.   In  Dickson  y»  The  Earl  of  Wilton  (c),  which 
was  an  action  against  the  colonel  of  a  regiment  for  libel 
and  verbal  slander,  it  being  submitted  by  counsel  for 
the  defendant  that  the  letters  were  privileged  absolutely. 
Lord  Campbell,  in  directing  the  jury,  said,  pp.  429-30, 
''The  occasion  justified  the  writing  such  letters  as  were 
fairly  necessary  to  put  the  superior  officer  in  possession 
of  the  defendant's  accusations ;  but  as  a  matter  of  lawy 
the  precise  letters  were  not  privileged :  and  the  question 

{a)  1  Wm^.  Sound.  131  c,  6th  ed.  (A)  2  B.  (J  2?.  130. 

(c)  I  F.  j-  F.  410. 
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[1869.]      which  you  have  to  decide  is,  whether^  looking  at  all  the 
Dawkijib     circomstaDoes  of  the  case,  the  defendant,  from  other 
Favlxt.      motives  than  a  sense  of  duty,  wrote  the  letters.'^    In 
Dickson  V.  Viscount  Combermere  and  others  {a),  which 
was  an  action  against  the  colonel  of  a  regiment  of  militia, 
the  lord  lieutenant  of  a  connty,  who  was  commandant 
of  the  militia  of  the  district,  and  the  secretary  for  war, 
for  causing  the  plaintiff  to  be  removed  from  the  office  of 
lieutenant  colonel  of  the  regiment,  Coekbum  C.  J.  left 
the  question  of  the  intention  and  motives  of  the  de- 
fendants to  the  jury.     [MeUor  J,  There  the  gist  of  the 
action  was  an  alleged  conspiracy  by  the  defendants^  not  in 
the  course  of  military  duty,  to  cause  the  removal  of 
the  plaintiff  from  his  command:  the  recommendation 
of  the  secretary  for  war  to  Her  Majesty  to  dismiss  him 
was  given  in  evidence  as  an  overt  act]     In  Keighbf  v. 
Bell  {b\  which  was  an   action  by  a  military  officer 
against  his  commander  for  false  imprisonment,  malicious 
prosecution  and  libel,  WiUes  J.,  p.  785,  is  reported  to 
have  ''  observed  that,  assuming  the  arrest  to  have  been 
lawful,  that  is,  by  lawful  military  authority,  he  did  not 
see  how  the  mere  manner  of  it,  if  according  to  mUitary 
usage  and  authority,  could  be  the  subject  of  enquiry 
here.''  As  to  the  count  for  libel  in  sending  to  the  law 
agents  of  the  government  of  India  a  certificate  of  the 
defendant's  absence  without  leave,  the  learned  Judge 
said,  p.  799,  that  he  was  clearly  of  opinion  that  no 
action  could  be  maintained  against  the  defendant  for 
sending  the  certificate ;  but  it  was  unnecessary  to  decide 
the  point,  because,  if  it  could  be  maintained,  two  ele- 
ments were  essential,  malice  and  the  absence  of  proba- 
ble cause.    And  after  consulting  the  other  Judges  of 

(a)  SF^i-F,  527.  686.  606.  (b)  AF.fF.  763. 
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the  Court  of  Common  Pleas,  be  said,  p.  800,  that  the      [18G9.] 
question  upon  all  the  counts  was,  whether  the    acts     Dawkiks 
done  by  the  defendant  were  acts  done,   not  in  the      pauLkt. 
ordinary  discharge  of  his  military  duty,  but  without 
any  reasonable  or  probable  cause,  and  merely  for  the 
purpose  of  injuring  the  plaintiff;  and,  in  his  opinion, 
there  was  no  evidence  of  the  affirmative  of  that  question. 
Dawkins  v.  Lord  Roheby  (a)  was  decided  by  the  same 
learned  Judge  on  the  authority  of  Lord  Mansfield  and 
Lord  Loughborough  in  Sutton  v.  Johnstone,  in  error  (b). 

The  replication,  which  alleges  that  the  words  com- 
plained of  were  written  and  published  by  the  defendant 
of  actual  malice  and  without  reasonable  or  probable 
cause,  and  not  in  the  bona  fide  discharge  of  the  defen- 
dant's duty,  is  an  answer  to  the  plea.  [Cochbum  C.  J. 
It  does  not  necessarily  follow  that  the  words  were  false 
to  the  defendant's  knowledge.  A  man  might  have  no 
reasonable  or  probable  cause  for  believing  what  he  said, 
and  yet  might  have  an  ill  founded  belief.  A  thing  may 
be  so  improbable  that  a  man  exercising  a  reasonable 
mind  and  judgment  would  not  believe  it,  and  yet 
another  man  might  have  an  honest  belief  of  it  Lush  J. 
Does  the  replication  amount  to  more  than  this ;  that  the 
defendant  ought  not  to  have  believed  the  words  to  be 
true?]  The  falsity  of  the  words  may  be  implied  from 
the  averment  that  they  were  written  maliciously. 

The  action  is  maintainable  in  order  to  give  the  plain- 
tiff compensation  in  damages,  which  he  could  not  re- 
cover under  the  12th  Article  of  War  (c).  If  the  prin- 
ciple of  absolute  immunity  is  conceded  in  the  present 
case  an  attempt  will  be  made  to  extend  it  to  persons 

{a)  AF.^F,  806.  832.  {h)  1  T.  /?.  510. 

(c)  Sec  post,  p.  808. 
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[1809.]      employed  in  the  civil  service,     [flajret  J.    The  Ii^is- 
Dawxiib      la*™*  ^ave  not  created  a  separate  jurisdiction  for  them.] 


▼. 
Pavlxt. 


Sir  R  P.  CoOier,  Attorney  General,  in  reply. 

Cur.  adv.  vuU. 

CocKBUKN  C.  J.  This  is  an  action  for  a  libel  written 
by  the  defendant  concerning  the  plaintiff  as  an  oflSoer 
holding  Her  Majesty's  commission  as  captain  in  the 
Coldstream  Guards,  in  a  letter  addressed  by  the  defen- 
dant  to  the  adjutant  general  of  the  army,  reflecting  on 
the  character  and  capacity  of  the  plaintiff  as  an  officer, 
and  in  which  the  plaintiff  was  represented  as  incom- 
petent in  the  field  and  unfit  to  conduct  the  business  of 
a  battalion  in  barracks,  and  it  was  requested  that  his 
conduct  might  be  referred  for  investigation  by  a  Court 
of  inquiiy,  and  in  which  it  was  finally  submitted  that 
an  officer  who  had  shewn  such  want  of  judgment,  tact 
and  temper,  was  not  fit  to  be  entrusted  with  the  respon- 
sibility and  charge  of  a  command.  By  reason  of  which 
it  is  alleged  that  the  plaintiff  has  lost  his  commission, 
and  has  been  compelled  to  leave  his  regiment,  and  has 
suffered  in  his  reputation  as  an  officer. 

The  declaration  also  contains  a  second  count,  to  which 
however  it  is  not  material  further  to  refer. 

To  this  declaration  there  is  a  plea  of  a  somewhat  prolix 
and  confused  character,  but  the  sum  and  substance  of 
which  is  that  the  defendant  being  the  commanding  officer 
of  the  regiment  in  which  the  plaintiff  was  a  captain,  and 
the  plaintiff  having  written  a  letter  to  the  adjutant  general 
complaining  of  an  order  given  by  the  defendant  as  such 
commanding  officer,  and  having  conformably  to  militaiy 
regulation  sent  such  letter  to  the  defendant  to  be  by 
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him  forwarded  to  the  adjutant  general^  it  became  the      [1869.] 
duty  of  the  defendant  in  transmitting  the  letter  to      Dawkiks 
accompany  it  with  a  report  on  the  order  complained  of      pjijj'j^^ 
and  the  subject  matter  of  the  complaint  with  such 
observations  as  the'  circumstances  of  the  case  appeared 
to  require;  that  it  thus  became  necessary  as  a  part  of 
the  duty  of  the  defendant  to  report  on  the  incompetency 
and  unfitness  of  the  plaintiff;  that  the  matter  complained 
of  in  this  action  was  contained  in  a  report  thus  made  in 
the  course  of  the  defendant's  duty  as  such  commanding 
officer^  and  in  fulfilment  of  such  duty  and  not  otherwise^ 
or  for  any  other  reason. 

To  this  plea  there  is  a  replication  that  the  words 
complained  of  were  written  and  published  by  the  defen- 
dant of  actual  malice  and  without  any  reasonable, 
probable  or  justifiable  cause,  and  not  bon&  fide  or  in  the 
bona  fide  discharge  of  the  defendant's  duty  as  alleged. 

To  this  replication  there  is  a -demurrer,  and  we  have 
to  determine  whether  the  replication  affords  a  sufficient 
answer  to  the  plea. 

Independently  of  the  great  question  of  absolute 
privilege  in  military  matters  which  presents  itself 
in  this  case  there  can,  in  my  opinion,  be  no  ques- 
tion that  the  replication  is  sufficient.  If  the  effect 
of  the  plea  is  to  be  taken  to  be  that  the  matter 
complained  of  was  written  for  the  purpose  of  causing 
an  inquiry  to  be  held  as  to  the  conduct  and  competency 
of  the  plaintiff  with  a  view  to  his  removal  from  the 
army,  it  is  a  sufficient  answer  in  point  of  law  to  say  that 
such  a  proceeding  was  malicious  and  without  reasonable 
and  probable  cause.  If,  which  I  think  is  the  right 
view,  the  effect  of  the  plea  is  that  the  matter  com- 
plained of  was  published  in  the  discharge  of  a  duty. 
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[1869.]  ^^^  CM  such  was  privil^ed^  it  would  ander  ordinaiy 
Dawkihs  circumstances  be  sufficient  to  reply  that  the  words 
Pa^lkt  ^^^^  published  maliciously  and  without  bona  JUes. 
For  to  entitle  matter  otherwise  libellous  to  the  pro- 
tection which  attaches  to  communications  made  in  the 
fulfilment  of  a  duty  bona  files,  or  to  use  our  own  equiva- 
lent^ honesty  of  purpose  is  essential.  And  to  this  again 
two  things  are  necessary :  First,  that  the  communicatioii 
be  made  not  merely  in  the  course  of  duty,  that  is,  on 
an  occasion  which  would  justify  the  making  it,  but  also 
from  a  sense  of  duty :  Secondly,  that  it  be  made  with  s 
belief  of  its  truth.  By  the  demurrer  the  defendant,  for 
the  present  purpose  at  least,  in  order  to  raise  tiiis 
question  of  law,  admits,  as  he  must  do,  that  the  aver- 
ments in  the  replication  are  true ;  in  other  words  that 
his  representations  as  to  the  plaintiff,  though  made  on 
an  occasion  of  military  duty,  were  made  dishonestly, 
maliciously,  and  without  a  belief  in  their  truth* 

To  support  this  demurrer  it  is  therefore  necessaiy  to 
maintain  that  in  all  matters  relating  to  militaiy  autho- 
rity and  discipline,  a  subordinate  officer  is,  so  far  as  civil 
redress  is  concerned,  entirely  at  the  mercy  of  his  supe- 
rior ;  that  the  latter  may  institute  proceedings  against 
him  without  right  or  reason  on  charges  which  he  knows 
to  be  unfounded;  may,  under  the  disguise  of  duty,  write 
concerning  him  that  which  he  knows  to  be  false,  and 
may  thus  bring  upon  him  consequences  the  most 
disastrous  without  the  party  injured  being  entitled  to 
redress  in  a  Court  of  law.  While  I  fully  agree  that  acts 
done  in  the  honest  exercise  of  military  authority  are 
entirely  privileged,  I  confess  that  I  am  not  prepared 
to  arrive  at  a  conclusion  so  startling  and  apparently 
unjust  as   that  if  the  opportunity  afforded  is  inten- 
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tionally  abased  for  the  purposes  of  injury  and  wrong,      [1869.] 
no  redress  is  to  be  had  by  a  sufferer  in  a  Court  of  law.         Dawkiw 

The  question  may  be  considered  with  reference,  first,       pj^  Jl^t 
to  legal  authority,  secondly,  to  general  principle,  and 
thirdly,  to  the  peculiar  position  of  persons  in  the  army 
and  navy  as  distinguished  from  the  rest  of  the  Queen's 
subjects. 

The  question  first  came  before  the  Courts  in  1785, 
in  the  great  case  of  SuUon  v.  Johnstone  {a\  which  was 
an  action  against  the  defendant  for  having,  as  com- 
manding oflScer  of  a  fleet,  maliciously  and  without 
reasonable  and  probable  cause  brought  the  plaintiff  to 
a  court  martial  for  breach  of  duty  and  disobedience  of 
orders.  Two  principal  questions  arose :  First.  Whether 
the  action  as  brought  by  an  inferior  against  a  superior 
officer  would  lie.  Secondly.  Whether  the  facts  upon 
which  the  defendant  had  acted  in  instituting  proceedings 
against  the  plaintiff  amounted  to  reasonable  and  pro- 
bable cause.  A  second  verdict  with  large  damages 
having  been  given  for  the  plaintiff,  and  a  motion  in 
arrest  of  judgment  having  been  made  in  the  Court  of 
Exchequer  in  which  the  action  had  been  brought.  Eyre  B. 
delivered  the  judgment  of  the  Court.  In  the  difference 
of  opinion  which  exists  on  this  very  important  question 
I  think  it  desirable  to  recall  to  recollection  this  remark- 
able and,  to  my  mind,  satisfactory  judgment.  Dealing 
with  the  first  branch  of  the  case,  he  says,  p.  503,  <'  The 
Court  never  had  a  difficulty  upon  this  part  of  the  case. 
The  principle  of  the  action  ....  is  general  and  universal. 
In  the  cases  alluded  tb»  of  Judges  and  jurors,  it  cannot 
Apply  because  the  law  gives  faith  and  credence  to  what 
they  do;  and  therefore  there  must  always,  in  what  they 

(a)  4  T.  R,  493. 
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[1869.]      ^o,  be  cause  for  it ;  and  there  never  can  be  any  malice  in 
Dawkihs      '^^^t  they  do.  The  presumption  of  law,  that  Judges  and 
Pauuet      j^^^'oi^  do  nothing  causelessly  and  maliciously,  does  not 
derogate  from  the  universality  of  the  prindple,  'that 
where  it  can  be  shewn  that  one  man  has  canselessly  and 
maliciously  accused  another  of  a  crime,  or  has  otherwise 
vexed  him  by  causelessly  and  maliciously  exerciaing 
upon  him,  to  his  damage,  powers  incident  to  his  sitoation 
of  superior,  the  injured  party  is  entitled  to  redress  by 
this  species  of  action.'    The  commander  in  chief  of  a 
squadron  of  ships  of  war  is  in  the  condition  of  every 
other  subject  of  this  country,  who,  being  put  in  authority, 
has  responsibility  annexed  to  his  situation.    The  pro- 
positions which  attempt  to  establish  a  distinction  for  him, 
are  dangerously  loose  and  indefinite.    It  is  said,  subor- 
dinate officers  may  be  brought  to  a  court  martial  for 
improper  conduct,  and  that  no  action  lies  for  anything 
done  in  a  course  of  discipline,  or  under  powers  incident 
to  situation.    If  by  improper  conduct  is  meant  a  breach 
of  the  articles  for  the  government  of  the  navy ;  ii^  by  a 
course  of  discipKne,  is  meant,  exacting  that  which  the 
discipline  of  the  navy  requires;  if  by  what  is  done  under 
powers,  is  meant  that  which  is  warranted  to  be  done 
under   those  powers;   it  will   be   agreed  simply,  for 
doing  any  of  those  acts  no  action  will  lie ;  for  those  are 
lawful  acts   in   themselves,  and    there  is  nothino:  to 
make  them  unlawful  in  the  particular  case.     But  in 
respect  of  the  first  branch  of  this  proposition,  if  it  is 
meant  that  a  commander  in  chief  has  a  privilege  to 
bring  a  subordinate  officer  to  a  court  martial  for  an 
offence  which  he  knows  him  to  be  innocent  of,  under 
colour  of  his  power,  or  of  the  duty  of  his  situation  to 
bring  forward  inquiries  into  the  conduct  of  his  officers. 
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the  proposition  is  too  monstrous  to  be  debated.     Under      [1869.] 

the  second  branch  of  it,  it  may  not  be  fit,  in  point  of     Dawkins 

discipline,  that  a  subordinate  officer  should  dispute  the      pa^bt. 

commands  of  his  superior,  if  he  were  ordered  to  go  to 

the  masthead ;  but  if  the  superior  were  to  order  him 

thither,  knowing  that,  from  some  bodily  infirmity,  it 

was  impossible  he  should  execute  the  order,  and  that 

he  must  infallibly  break  his  neck  in  the  attempt,  and  it 

were  so  to  happen,  the  discipline  of  the  navy  would  not 

protect  that  superior  from  being  guilty  of  the  crime  of 

murder.   And  one  may  observe  in  general,  in  respect  of 

what  is  done  under  powers  incident  to  situations,  that 

there  is  a  wide  difierence  between  indulging  to  situation 

a  latitude  touching  the  extent  of  power^  and  touching 

the  abuse  of  it.     Cases  may  be  put  of  situations  so 

critical,  that  the  power  ought  to  be  unbounded :  but  it 

is  impossible  to  state  a  case,  where  it  is  necessary  that 

it  should  be  abused ;  and  it  is  the  felicity  of  those  who 

live  under  a  firee  constitution  of  government,  that  it  is 

equally  impossible  to  state  a  case  where  it  can  be  abused 

with  impunity.  ....  We  enter  into  all  the  difficulties  in 

the  situation  of  an  officer,  whose  honour  and  fortune  may 

come  to  be  so  staked.    In  this  particular  case  they  have 

had  their  weight  with  us ;  the  decision  has  not  been  a 

hasty  one,  but  considerations  of  this  nature  cannot 

exclude  the  established  jurisdiction  of  the  country :  on 

the  contrary,  those  jurisdictions  must  be  presumed  to 

be  equal  to  their  functions ;  it  must  be  presumed  that 

they  will  do  their  duty  honestly;  if  they  do,  no  man 

can  have  much  to  fear.     To  situations  which  require 

indulgence,  they  will  shew  it ;  but  be  the  risk  more  or 

less,  all  men  hold  their  situations  in  this  country  upon 

the  terms  of  submitting  to  have  their  conduct  examined 
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[1869.]  and  measured  by  that  standard  which  the  law  hss 
Dawuss  established.  Men  of  honour  will  do  their  duty  and  will 
PAULnk      abide  the  consequences.'' 

Error  having  been  brought  on  this  judgment^  the  case 
was  twice  ai^ed  before  Lord  Mansfield  and  Lord 
Loughbarauffk,  the  latter  being  then  Chief  Jastioe  of  the 
Court  of  Common  Pleas,  and  the  judgment  of  the  Court 
of  Exchequer  was  reversed,  not  however  on  the  ground 
that  the  action  would  not  lie,  but  solely  on  the  ground 
that  the  facts  sufficiently  shewed  the  existence  of  reason- 
able and  probable  cause.  Lord  Mansfield  in  a  mssterly 
argument,  to  which  I  shall  again  have  occasion  to  refer, 
gives  his  reasons  for  thinking  that  such  an  action  ought 
not  to  be  allowed,  but  he  stops  short  of  deciding  the 
point  At  the  conclusion  of  his  reasoning  he  says,  p.  550, 
"  These  considerations  incline  us  to  lean  against  intro- 
ducing this  action.  But  there  is  no  authority  of  any 
kind  either  way ;  and  there  is  no  principle  to  be  drawn 
from  the  analogy  of  other  cases,  which  is  applicable  to 
trials  by  a  sea  court  martial  under  the  marine  law, 
confirmed,  directed,  and  authorized  by  statute.  And 
therefore  it  must  be  owned  the  question  is  doubtful: 
and  when  judgment  shall  depend  upon  a  decision  of 
this  question,  it  is  fit  to  be  settled  by  the  highest  autho- 
rity. According  to  our  opinion  it  is  not  necessary  to 
the  judgment  in  this  cause«  Because,  supposing  the 
action  to  lie,  we  think  judgment  ought  to  be  given  for 
the  defendant.''  The  judgment  of  the  two  chief  justices 
was  subsequently  affirmed  in  the  House  of  Lords ;  bat, 
as  it  appears,  on  the  same  ground,  namely,  the  existence 
of  reasonable  and  probable  cause.  In  the  later  case  of 
Warden  v.  Bailey  (a),  Lawrence  J.,  in  the  course  of  the 

(a)  4  Taunt.  67. 
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argument,  stated  that  he  had  *'  heard  from  good  private  [1869.] 
information  that  the  reasons  assigned  by  Lord  Mansfield  pawkins 
were  not  adopted  by  the  House  of  Lords,  though  the  paulst. 
judgment  of  the  Chief  Justices  was  affirmed.^' 

The  same  question  presented  itself  in  the  case  just 
referred  to  of  Warden  v.  Bailey  {a).  There  the  plaintiff, 
a  Serjeant  in  a  regiment  of  militia,  having  been  arrested 
by  the  defendant,  the  adjutant  of  the  regiment,  by  order 
of  the  lientenant  colonel,  for  disobedience  of  an  order  of 
the  latter  with  reference  to  attendance  at  an  evening 
school  and  contribution  to  its  support,  and  for  inciting 
others  of  the  regiment  to  disobey  the  order,  and  having 
brought  an  action  for  such  arrest  and  imprisonment,  the 
learned  Judge  who  presided  at  the  trial,  on  the  authority 
of  the  case  of  Sutton  v.  Johnstone,  in  error  (&),  nonsuited 
the  plaintiff.  On  the  motion  to  set  the  nonsuit  aside  it  was 
again  strenuously  urged,  as  before  in  Sutton  v.  Johnstone, 
that  the  action  would  not  lie.  The  Court,  however,  con* 
sidering  Sutton  v.  Johnstone,  in  error,  as  falling  altogether 
short  of  deciding  so  large  a  proposition,  set  the  nonsuit 
aside  on  the  ground  that,  while  there  was  no  evidence 
of  the  mutinous  language  attributed  to  the  plaintiff, 
the  order  of  the  colonel  to  attend  the  school  and 
contribute  to  the  expenses  of  it  was  beyond  the  scope 
of  his  military  authority,  and  that  consequently  the 
disobedience  of  the  order  did  not  justify  the  arrest 

On  a  second  trial,  before  Sir  James  Mansfield  C.  J., 
the  learned  Judge  having  ruled  according  to  the  fore- 
going decision,  a  bill  of  exceptions  was  tendered,  and 
the  case  came  on  before  the  Court  of  King's  Bench, 
sitting  as  a  Court  of  error.  The  same  points  appear  to 
have  been  made  as  had  been  urged  in  the  Court  below, 

(a)  4  Taunt  67.  (b)  1  T.  R,  510. 
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[1869.]  and  in  the  end  the  Court  gave  judgment  for  the 
DjLwuNs  defendant  in  the  actioui  not  however  on  the  ground 
Padlbt.  ^^^^  ^^^  action  would  not  lie^  but  that  there  was  suffi- 
cient evidence  of  mutinous  language  having  been  used 
by  the  plaintiff  to  justify  the  arrest.  It  can  hardly  be 
supposed  that  had  the  Court  been  prepared  to  adopt  the 
reasoning  of  Lord  Mang/ield  in  SiUtan  v.  Johnstone^  m 
error  {a),  they  would  not  have  disposed  of  the  case  on 
the  question  of  law  instead  of  going  into  an  elaborate 
investigation  of  the  evidence. 

The  question  again  presented  itself  in  an  sction 
brought  by  the  present  plaintiff,  DawkUu  y.  Lord 
Rokeby  {b)^  an  action  arising  out  of  these  same  trsns- 
actions  and  regimental  disputes.  The  action  was  for  fake 
imprisonment,  malicious  prosecution,  and  conspiracy  to 
cause  the  plaintiff's  removal  from  the  army.  The  cause 
came  on  for  trial  before  Mr.  Justice  Willes  at  Nisi  prius, 
when  the  learned  Judge  is  reported  to  have  ruled,  partly 
on  similar  grounds  to  those  set  forth  by  Lord  Maw 
Jield  in  Svttan  v.  Johnstone,  in  error,  and  partly  because 
it  had  been  so  decided  in  that  case,  that  even  were  it 
proved  that  the  proceedings  ascribed  to  the  defendant 
had  been  malicious  and  without  reasonable  and  probable 
cause,  and  that  he  had  been  the  prime  mover  in  the 
dismissal  of  Colonel  Dawkins  from  the  army,  the  latter 
could  not  obtain  redress  from  a  Court  of  law,  and  he 
accordingly  nonsuited  the  plaintiff. 

These  are  the  authorities  directly  bearing  on  the 
question,  and  the  result  of  them  appears  to  me  to  be 
that  so  much  of  the  decision  of  the  Court  of  Exchequer 
in  Sutton  v.  Johnstone  (c),  as  is  immediately  in  point  to 
the  present  case,  stands  unreversed  either  by  the  judg- 

{a)  1  r.  S.  610.  (b)  4  F.  #  F.  806. 

((?)  1  T.  S.  493. 


PjLULET. 
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ment  in  error  in  that  case  or  by  any  subsequent  decision      [i^qq  i 

of  a  Court  in  banc,  while  it  is  supported  by  the  decision  — 

of  the  Court  of  Common  Fleas  in  Warden  v.  Bailey  (a),  ^  v. 
and  incidentally  and  indirectly  so  by  the  decision  of  the 
Court  of  King's  Bench,  when  that  case  was  before  them 
in  error.  The  case  of  Dawkins  v.  Lard  Rokeby  {b)  is  no 
doubt  to  the  contrary.  But,  however  great  my  respect 
for  the  opinion  of  the  learned  Judge  who  presided,  I 
cannot  hold  myself  bound  by  a  single  ruling  at  Nisi  prius, 
however  positively  expressed,  in  a  matter  as  to  which 
the  Court  of  Exchequer  in  Sutton  v.  Johnstone  expressly, 
and  the  Court  of  Common  Fleas  in  Warden  v.  Bailey  (a), 
as  it  appears  incidentally,  entertained  a  different  opinion, 
and  which  Lord  Mansfield  himself  declared  to  be  open 
to  grave  doubt,  and  fit  to  be  decided  by  the  highest 
authority. 

But  it  is  argued  that,  independently  of  authority,  as 
a  matter  of  public  policy  an  action  of  this  nature  ^ 
ought  not  to  be  allowed,  and  that,  as  in  the  case  of 
Judges,  jurors  and  witnesses,  acting  in  the  administra- 
tion of  justice,  an  absolute  immunity  is  afforded,  how- 
ever unrighteous  may  have  been  their  acts,  however 
malidous  and  sinister  their  motives,  so,  by  analogy, 
on  like  grounds  of  public  policy,  superior  officers  in 
military  or  naval  command,  ought  to  enjoy  entire 
immunity  in  respect  of  acts,  however  unjust  and  mali- 
cious, done  by  them  in  the  exercise  of  their  authority. 

The  argument  cannot  be  put  more  forcibly  than  it  is 
presented  in  the  reasoning  of  Lord  Mansfield  in  Sutton 
V.  Johnstone,  in  error  (e) .  In  substance  it  comes  to  this.  It 
is  essential  to  the  efficiency  of  an  army  that  discipline 

(a)  4  Taunt  67.  (b)  ^F.j-F.  806. 

((?)  1  T.  P.  549-660. 

VOL.   IX.  So  B.    &   8. 
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[1869.]       should  be  upheld,  that  obedience  to  orders,  howerer 
Dawkins      desperate  and  peremptory,  should  be  enforced ;  that  the 

Paulbt.  ^T^^^gJ  of  commanding  officers  in  giving  such  orden 
in  cases  of  trying  emergency,  and  enforcing  obedience 
of  orders  and  observance  of  discipline  by  bringing  those 
guilty  of  disobedience  of  orders  or  of  breach  of  disdpiine 
to  punishment  according  to  military  law^  should  not  be 
crippled  by  the  apprehension  of  vexatious  actions,  more 
especially  as  juries,  by  whom  such  actions  would  have 
to  be  decided,  are  incompetent  to  form  a  judgment  on 
matters  of  a  military  or  naval  character,  and  might 
adopt  condusions  diffSerent  from  those  at  which  a  pro* 
fessional  tribunal,  alone  fitted  to  decide  on  such  a  matter, 
might  arrive;  and  if  any  of  those  who  have  volun- 
tarily submitted  themselves  to  military  law  should  suffer 
injustice  or  oppression  at  the  hands  of  a  superior,  they 
must  be  content  with  such  redress  as  the  military  law 
affords. 

Yielding  to  no  one  in  respect  for  an  opinion  of 
Lord  Mansfield,  I  must  say  that  this  reasoning  fails  to 
bring  conviction  to  my  mind.  I  cannot  bring  myself 
to  believe  that  officers  in  command  would  hesitate  to 
give  orders  which  a  sense  of  duty  required,  or  to  enforce 
obedience  and  discipline  in  the  due  exercise  of  authority 
from  any  idle  apprehension  of  being  harassed  by  vexations 
actions.  Men  worthy  to  command  would  do  their  duty, 
as  Eyre  B.  expressed  it,  ''fearless  of  consequences,'' 
and  would  trust  to  the  firmness  of  Judges  and  the 
honesty  and  good  sense  of  juries  to  protect  them  in 
respect  of  acts  honestly,  though  possibly  erroneously, 
done  under  a  sense  of  duty. 

On  the  other  hand,  while  no  man  would  more 
strenuously  uphold  military  authority  when  legitimately 
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exercised,  or  would  more  earnestly  urge  upon  juries  the  [1869.] 
propriety  of  presuming  every  thing  in  favour  of  its  Dawkins 
legitimate  exercise,  and  of  requiring  the  most  cogent  p^ulet. 
and  conclusive  evidence  of  its  abuse  to  entitle  an 
inferior  officer  to  recover  in  an  action  against  his 
superior,  I  cannot  bring  myself  to  think  that  it  is 
essential  to  the  well  being  of  our  military  or  naval 
force  that  where  authority  is  intentionally  abused  for 
the  purpose  of  injustice  or  oppression,  where  charges 
are  preferred  which,  to  the  knowledge  of  the  party 
preferring  them,  are  unfounded  and  unjust,  where 
representations  are  made  which  the  party  making  them 
knows  to  be  slanderous  and  false,  the  party  injured, 
whose  professional  prospects  may  have  been  ruined,  and 
whose  professional  reputation  may  have  been  blasted, 
is  to  be  told  that  the  Queen's  Courts,  in  a  country 
whose  boast  it  is  that  there  is  no  wrong  without  redress, 
are  shut  to  his  just  complaint.  On  the  contrary,  I 
cannot  but  believe  that  to  a  force  depending  on  voluntary 
augmentation  it  will  be  far  more  beneficial  that  its 
subordinate  members  should  know  that  against  intentional 
oppression  and  manifest  wrong,  leading  to  consequences 
disartrous  to  professional  interests  or  character,  redress 
may  be  found  at  the  civil  tribunals  of  the  country. 

Neither  can  I  believe  that  a  jury,  under  the  guidance 
of  a  Judge,  may  not  be  safely  entrusted  with  the  decision 
of  such  questions.  No  doubt  in  matters  of  military 
discipline  and  government  a  military  tribunal  is  better 
qualified  to  form  a  correct  judgment,  and  where  the 
question  turned  on  nice  points  of  military  or  naval 
tactics  a  jury  would  be  advised,  and  doubtless  would 
act  on  such  advice,  to  presume  in  favour  of  military  or 
naval  authority.     But  in  cases  of  manifest  wrong  and 

3  o  2 
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[1869.]  BUAcled  that  the  number  of  such  actions  would  be 
DAWXIN8  infinitely  small  and  would  be  easily  disposed  of:  wbfle 
Pau'lst.  ^°  ^^^  other  hand  I  can  easily  conceive  cases  in  which 
judicial  opportunity  might  be  so  perverted  and  abased 
for  the  purpose  of  injustioOj  as  that  on  sound  principles 
the  authors  of  such  wrong  ought  to  be  responsible  to 
the  parties  wronged :  at  all  events,  it  seems  to  me  by 
no  means  to  follow  that,  because  such  a  principle  may 
be  required  in  the  interest  of  the  administration  of 
justice,  it  is  to  be  applied  without  positive  enactment 
to  wrongs  inflicted  by  one  member  of  the  land  or  naval 
forces  of  the  Crown  upon  another. 

Thinking  the  question  of  policy  more  than  doubtful 
for  the  reasons  I  have  given — though  after  the  reasoning 
of  Lord  Manffieldy  the  rulbg  of  Mr.  Justice  fFUks^  and 
the  opinion  of  my  learned  brothers,  from  whom  I  have 
the  misfortune  to  differ,  I  of  course  feel  the  utmost 
diffidence  in  my  own  views — also  looking  upon  it  as 
exceedingly  doubtful  whether,  assuming  that  as  a  matter 
of  public  policy  an  action  by  an  inferior  against  a 
superior  officer  ought  not  to  be  allowed,  a  Comrt  of 
law,  in  the  absence  of  positive  enactment,  can  act  upon 
such  an  assumption,  I  cannot  but  think  that  if  the  law 
is  to  be  thus  settled  it  should  be  done  by  l^islatiTe 
enactment,  or,  at  all  events,  by  a  Court  of  error,  and 
that  acting  as  a  Court  of  the  first  instance  in  dealing 
with  this  demurrer  we  should  give  judgment  for  the 
plaintiff;  but  my  learned  brothers,  for  reasons  they  will 
themselves  give,  have  arrived  at  a  different  condadon, 
and  therefore  judgment  must  be  given  for  the  de- 
fendant. 

Mellob  J.    This  case  was  argued  before  my  Lord 
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Chief  Justice,  my  brother  Lmhy  the  late  Mr.  Justice       [1869] 
Hayes  and  myself,  in  Trinity  Term  last,  and  the  judg-      Dawkims 
ment  which  I  am  about  to  deliver  was  entirely  approved       Paulit. 
by  my  lamented  friend  Mr.  Justice  Hayes,    I  approach 
the  subject  with  great  diffidence,  seeing  that  my  Lord 
Chief  Justice  has  arrived  at  an  essentially  different 
conclusion. 

This  is  an  action  of  libel  brought  by  the  plaintiff,  who 
was  a  lieutenant  colonel  in  the  army,  holding  a  com- 
mission as  captain  in  Her  Majesty's  regiment  of  Cold- 
stream Guards,  against  the  defendant,  who  held  the 
office  of  major  general  commanding  the  brigade  of  Foot 
Guards,  of  which  the  regiment  of  Coldstream  Guards 
formed  part  The  alleged  libels  were  contained  in 
certain  letters  written  and  sent  by  the  defendant  to  the 
adjutant  general  for  the  information  of  the  commander 
in  chief,  enclosing  and  commenting  upon  letters  which 
the  plaintiff  sent  to  the  defendant  and  required  him,  as 
his  superior  officer,  to  forward  to  the  adjutant  general. 

The  question  to  be  determined  by  the  Court  arises 
upon  a  demurrer  to  the  plaintiff's  replication  to  the 
defendant's  plea.  [His  Lordship  stated  the  substance 
of  the  plea  and  the  replication.] 

To  this  replication  the  defendant  demurred,  and  stated 
as  a  ground  of  demurrer  that  no  action  is  maintainable 
in  respect  of  words  written  and  published  under  the 
circumstances  alleged  in  the  plea,  even  if  written  and 
published  maliciously  and  without  reasonable^  probable,  or 
jostifiable  cause.  It  is  to  be  observed  that  the  replication 
admits  the  facts  alleged  in  the  plea,  namely,  that  the 
letters  in  question  were  written  and  published  by  the 
defendant  in  the  ordinary  course  of  his  duty  as  com- 
manding officer  to  the  adjutant  general  for  the  infor- 
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[1869.]      maKon  of  the  oommander  in  chief,  and  as  an  act  of 
DAWKim     military  dnty  and  not  otherwise,  or  for  any  other  reason ; 
Pavlr.      y^  ^^  seeks  to  avoid  the  effect  of  that  admismon  by  the 
allegation  that  thqr  were  written  and  published  of  actual 
malice  on  the  defendant's  part,  and  without  reasonable^ 
probable,  or  justifiable  cause,  and  not  bonfi  fide  or  in  the 
bon&  fide  discharge  of  the  defendant's  duty  as  such 
superior  officer.     I  am  of  opinion  that  this  replication  is 
bad,  and  is  no  answer  to  the  matters  allied  in  the  plea. 
If  it  was  the  defendant*s  duty  to  write  such  letters  and 
to  make  such  reports  touching  the  plaintiflTs  condnct, 
qualifications,  and  fitness  as  an  officer,  which  is  admitted 
by  the  replication,  I  do  not  see  how  the  defendant's  con- 
duct becomes  actionable,  because  he  did  what  it  was  his' 
duty  to  do  malicioasly,  and  not  bon&  fide  in  the  dis- 
charge of  his  duty.    The  defendant  in  substance  says, 
"  I  did  my  duty,  and  nothing  more  than  my  duty,''  to 
which  the  plaintiff  replies,  **  I  admit  that  you  wrote  the 
letters  and  reports  as  an  act  of  military  duty,  and  not 
otherwise,  but  you  did  so  maliciously,  and  without 
reasonable,  or  probable,  or  justifiable  cause,  and  not 
bona  fide."    It  is  difficult  to  comprehend  how  it  could 
be  without  reasonable,  or  probable,  or  justifiable  canse 
if  done  as  an  act  qfdutyf  which  it  was  incumbent  upon 
him  to  do.     It  is  to  be  observed  that  the  replication 
contains  no  allegation  that  the  statements  contained  in 
the  reports  were  fidse  to  the  defendant's  knowledge, 
and  I  am  clearly  of  opinion  that  without  such  an  alle- 
gation the  words  ''without  reasonable,  probable,  or 
justifiable  cause,  and  not  bonS  fide,"  are,  in  connection 
with  the  admissions  in  the  replication,  simply  insensible 
and  repugnant    I  must  not  be  taken  to  admit  that 
had  such  an  allq;atioa  appeared  on  the  record,  it  would 
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have  entitled  the  plaintiflP  to  judgment  on  the  demarrer^      [1869.] 
but  it  would  have  given  rise  to  diflPerent  considerationB.      Dawbiks 
I  apprehend  that  the  motives  under  which  a  man  acts      paulst. 
in  doing  a  duty  which  it  is  incumbent  upon  him  to  do^ 
cannot  make  the  doing  of  that  duty  actionable^  however 
malicious  they  may  be.     I  thiuk  that  the  law  regards 
the  doing  of  the  duty,  and  not  the  motives  from  or 
under  which  it  is  done.    In  short,  it  appears  to  me  that 
the  proposition  resulting  from  the  admitted  statements 
on  this  record   amounts  to  this — does  an  action  lie 
against  a  man  for  maliciously  doing  his  duty  ?     I  am 
of  opinion  that  it  does  not ;  and  therefore  upon  the 
pleadings  as  they  stand,  we  might  give  judgment  for 
the  defendant. 

The  Attorney  General  however,  did  not  rest  the 
defendant's  case  on  the  effect  of  the  admissions  in 
the  pleadings,  but  contended  broadly  that  no  action 
at  law  would  lie  against  an  officer  of  the  army  charged 
with  duties  such  as  those  stated  on  the  record  for  the 
discharge  of  them.  He  likened  the  case  of  the  defendant 
to  that  of  Judges  of  Courts  of  law,  to  grand  jurymen, 
petty  jurymen,  and  to  witnesses,  against  whom  no 
action  lies  for  what  they  do*  in  the  course  of  their  duty, 
however  maliciously  they  may  do  it  Ue  claimed  for 
the  defendant  absolute  immunity  in  respect  of  acts 
done  in  the  course  of  duty  on  the  highest  grounds  of 
policy  and  public  convenience.  No  Judge,  juryman,  or 
witness,  he  said,  could  discharge  his  duty  freely,  unless 
protected  by  a  positive  rule  of  law  from  being  harassed 
with  actions  in  respect  of  the  mode  in  which  he  did 
the  duty  imposed  upon  him,  and  he  contended  that 
the  position  of  the  defendant  and  all  officers  similarly 
situated  manifestly  required  the  like  protection  to  be 
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[1869.]      cifforded  to  them ;  and  there  is,  I  think,  little  doubt  that 
Dawkins      *^®  reasons  which  jostify  the  immunity  in  the  one  case 
^'  do,  in  great  measure,  extend  to  the  other.    How  oonld 

a  commander  freely  communicate  his  real  opinion  to  the 
adjutant  general  as  to  the  conduct,  qualifications,  or 
fitness  for  a  particular  duty  of  any  subordinate  officer, 
under  the  dread,  if  that  opinion  were  prejudicial  to  sach 
officer,  of  an  action  for  libel  or  other  action,  which,  if 
he  were  not  protected,  might  be  brought  against  him  by 
the  officer  who  considered  himself  aggrieved  ?  To  this 
it  may  be  answered  that  no  action  would  lie,  as  the 
communication  would  be  privileged,  if  made  bona  fide 
and  without  malice.  On  the  other  hand  it  must  be 
observed,  that  although  the  communication  would  be 
privileged  under  such  circumstances,  still  cases  might 
frequently  occur  in  which  the  Judge  on  a  trial  at  law 
would  have .  to  submit  to  a  jury  the  most  difficult 
questions  of  military  discipline,  such  as  whether  orders 
disobeyed  were  proper  orders  for  a  commander  to  give^ 
or  were  given  maliciously  and  not  bonfi  fide,  and 
whether  the  opinion  expressed  as  to  the  competence 
of  a  subordinate  officer  for  particular  duties  was 
justifiable  or  not.  The  employment  of  an  incompetent 
man  may  cause  the  greatest  disaster,  and  yet  if  the 
person  whose  duty  it  is  to  report  as  to  the  fitness  or 
unfitness  of  such  officer  is  to  do  it  onder  the  idea  that 
the  opinion  he  expresses  may  be  overruled  by  a  juiy 
ignorant  of  such  matters,  how  can  he  be  expected  to  do 
it  freely? 

The  Attorney  General  not  only  relied  upon  the 
analogy  he  drew  from  the  case  of  a  Judge,  juryman 
or  witness,  but  cited  in  support  of  his  argument  the 
opinion  of  Lords  Mansfield  and  Loughborough,  in  John- 
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siane  v.  Sutton,  in  error  (a) ;  and  there  is  no  doubt  that  [1869.] 
those  eminent  Judges  did,  in  the  Court  of  error,  express  dawkws 
an  opinion  in  the  analogous  case  of  an  action  for  a  p^Jlbt 
malicious  prosecution  of  a  naval  officer  by  the  com- 
mander in  chief  of  a  naval  squadron  before  a  naval 
court  martial  that  no  such  action  could  lie.  In  the  course 
of  their  observations  they  said,  p.  649,  **  If  this  action 
is  admitted,  every  acquittal  before  a  court  martial  will 
produce  one.  Not  knowing  the  law,  or  the  rules  of 
evidence,  no  commander  or  superior  officer  will  dare  to 
act;  their  inferiors  will  insult  and  threaten  them.''  And 
again,  ''if  every  trial/'  that  is,  by  court  martial,  ''is 
to  be  followed  by  an  action,  it  is  easy  to  see  how  endless 
the  confusion,  how  infinite  the  mischief,  will  be.''  These 
considerations  appear  to  me  to  apply  a  fortiori  to  a  case 
like  the  present,  in  which  the  letters  and  reports  com- 
plained of  were  written  by  the  defendant  in  the  per- 
formance of  a  positive  duty,  and  for  the  purpose  of 
obtaining  an  investigation  of  the  matters  therein  alleged 
by  a  competent  military  tribunal. 

It  is  to  be  observed,  that  the  opinion  expressed  by 
Lords  Mansfield  and  Loughborough^  although  of  the 
greatest  weight,  and  given  after  the  fullest  consider- 
ation, was  not  necessary  to  the  judgment  in  that  case, 
which  actually  proceeded  on  other  grounds,  and  there- 
fore does  not  amount  to  a  decision  binding  us  to  declare 
that  no  such  action  will  lie,  and  does  not  conclude  us 
with  reference  to  the  present  case,  but  the  exposition  of 
the  law  expressed  in  that  opinion  has  been  generally 
accepted,  and  referred  to  in  other  cases  as  a  very 
weighty  authority.  It  was. evidently  given  after  great 
consideration,  and  derives  additional  weight  from  the 

(a)  1  T.  R.  M4. 


806  [MICHAELMAS  VACATION. 

[1869.]  ^Btct  that  it  was  delivered  in  a  Court  of  error,  and  after 
Dawkihs  ^^  argument  displaying  the  greatest  ability  and  research. 
Paulst  ^*  proceeds  upon  the  principle  that  "  the  law  will  rather 
suffer  a  private  mischief  than  a  public  inconvenience." 
It  was  observed  by  Eyre  B.,  in  delivering  the  opinion 
of  the  Court  of  Exchequer,  p.  503,  that  the  ground 
upon  which  the  immunity  from  actions  enjoyed  by 
Judges  and  jurymen  proceeds  is,  that  ''the  law  gives 
faith  and  credence  to  what  they  do ;  and  therefore  there 
must  always,  in  what  they  do,  be  cause  for  it;  and  there 
never  can  be  any  malice  in  what  they  da"  Cromptcn  J., 
in  Fray  v.  Blackburn  {a\  stated  that  the  immunity  of 
Judges  of  the  superior  Courts  was  established  to  secure 
their  independence,  and  to  prevent  them  from  being 
harassed  by  vexatious  actions.  It  is  manifest  that  the 
administration  of  justice  would  be  paralyzed  if  those  who 
are  engaged  in  it  were  to  be  liable  to  actions  upon  the 
imputation  that  they  had  acted  maliciously  and  not 
bonfi  fide ;  and  it  is  to  be  observed  that  this  absolute 
privilege  is  not  confined  to  the  administration  of  justice 
in  the  superior  Courts^  but  it  has  been  also  applied  in 
its  fullest  extent  to  Judges  of  the  County  Courl»,  Scott 
V.  Stansfeld  (6);  nor  is  it  indeed  confined  to  the  admin- 
istration of  justice ;  for  it  is  well  established  that  mem- 
bers of  Parliament  cannot  be  called  in  question  oat  of 
Parliament  for  anything  they  may  say  in  Parliament  in 
the  course  of  any  proceedings  in  Parliament;  and,  in  like 
manner,  ministers  of  the  Crown  cannot,  firom  reasons 
of  the*  highest  public  policy  and  convenience,  be  called 
to  account  in  an  action  for  any  adrice  which  they  think 
it  right  to  tender  to  the  Sovereign,  however  prejudicial 

(a)  3B.f8.  576.  578. 

(6)  37  L,  J.  Exch.  155 ;  8.0,  Scott  t.  Stan^fidd,  L.  R.  3  Etch.  22a 
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siich  advice  may  be  to  individuals.  Do  not  these  reasons  [1869.1 
of  public  policy  and  convenience  strongly  apply  to  the  dawkihs 
present  case?  Can  the  administrative  duties  discharged  ▼• 

by  officers  of  the  army  in  the  position  of  the  defendant 
be  liable  to  be  reviewed  by  a  jury  in  an  action  at  law 
without  producing  the  greatest  public  mischief  ^and 
inconvenience?  I  shall  presently  shew  that  a  special 
mode  of  redress  for  all  officers  in  the  army  who  consider 
themselves  wronged  by  their  superior  officers  in  relation 
to  the  discipline  and  government  of  the  army  is  expressly 
provided  by  the  articles  of  war;  and  how  inconsistent 
it  would  be  that  the  judgment  of  a  military  tribunal, 
familiar  with  the  question,  should  be  liable  to  be 
reversed,  and  a  different  result  obtained  by  the  verdict 
of  a  juiy  in  an  action  at  law  upon  the  very  same 
facts?  It  is  true  that  a  standing  army  was  unknown 
to  the  common  law,  and  was  always  looked  upon  with 
great  jealousy  by  our  ancestors ;  but  it  is  now,  and  has 
been  for  many  years,  regulated  by  Acts  of  Parliament, 
and  by  articles  of  war  framed  under  them,  which  pro- 
vide appropriate  Courts  and  suitable  machinery,  and 
there  is  now  a  Secretary  of  State  for  War,  expressly 
appointed  by  the  Crown,  with  a  series  of  officers  charged 
with  particular  duties  and  functions,  all  tending  to  the 
regulation  and  government  of  Her  Majesty's  forces.  I 
cannot  but  think  that  the  analogous  cases  referred  to  do 
in  principle  apply  to  such  a  state  of  things. 

Upon  these  considerations,  and  supported  by  the 
opinion  of  Lords  Man^ld  and  Loughborough  and  that 
of  other  Judges,  I  come  to  the  conclusion  that  the 
present  action  will  not  lie. 

(there  was  another  ground  of  great  importance  upon 
which  the  Attorney  General  insisted,  and  which  strongly 
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[1869.]  supports  the  opinion  above  expressed.  He  argued  that 
Dawkirs  ^^^  plaintiff  being  at  the  time  of  the  writing  and 
Paulkt.  pubUshing  of  the  letters  and  reports  an  o£Eicer  in  the 
army,  and  the  defendant  being  his  commanding  officer, 
and  the  letters  and  reports  in  question  being  matters 
simply  relating  to  military  duties  and  discipline,  and  to 
the  administration  of  the  army,  the  plaintiff,  if  he  had 
ground  of  complaint  in  respect  of  them,  was  bound  to 
make  it  to  the  tribunal  specially  provided  by  the  Mutiny 
Act  and  articles  of  war  relating  thereto ;  that  being,  as 
he  contended,  the  only  tribunal  to  which  a  military 
officer  could  appeal  in  respect  of  such  matters.  There 
is  no  doubt  that  the  12th  section  of  the  articles  of 
war  does  provide,  that  ''If  an  officer  shall  think  himself 
wronged  by  his  commanding  officer,  and  shall,  upon 
due  application  made  to  him,  not  receive  the  redress 
to  which  he  may  consider  himself  to  be  entitled ; — he 
may  complain  to  the  general  commanding  in  chief 
of  our  forces,  in  order  to  obtain  justice ; — who  is  hereby 
required  to  examine  into  such  complaint ; — and  either  by 
himself,  or  by  our  Secretary  of  State  for  War,  to  make 
his  report  to  us  thereupon  in  order  to  receive  our  further 
directions/'  And  by  force  of  the  annual  Mutiny  Act, 
under  which  they  are  framed,  all  the  provisions  of  the 
articles  of  war  apply  to  every  person  who  is,  or  shall  be 
commissioned  or  in  pay  as  an  officer  (a).  It  would 
seem  to  follow  from  the  provisions  thus  made  by  the 
articles  of  war  for  a  special  mode  of  redress  for 
every  officer  who  may  think  himself  wronged  by  his 
commanding  officer,  that  it  was  intended  that  every 
officer  aggrieved  by  any  order  or  report  made  in  the 
course  of  the  administration  of  the  army  should 
follow  the  special  mode  of  redress  pointed  out  in  the 

(a)  See  the  Mutiny  Act  of  1868,  31  &  32  Fict.  c,  14.  s.  2. 
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articles  of  war,  and  that  in  respect  of  any  grievances  or      [1869.] 
complaint  arising  out  of  such  administration,  he  can      dawkins 
have  no  redress  in  any  other  way.      Certainly  this  view       p^^let 
of  the  law  is  supported  by  the  opinion  of  Lords  Maru^ 
field  and  Loughborough  expressed  in  the  case  of  John- 
stone v.  Sutton,  in  error  (a),  in  which  it  is  said,  p.  549, 
"  Commanders,   in  a  day  of   battle,   must  act   upon 
delicate  suspicions ;  upon  the  evidence  of  their  own  eye ; 
they  must  give  desperate  commands ;  they  must  require 
instantaneous  obedience.     In  case  of  a  general  misbe- 
haviour, they  may  be  forced  to  suspend  several  officers, 
and   put  others  in  their  places.    A  military  tribunal 
is  capable  of  feeling  all  these  circumstances,  and  under- 
standing that  the  first,  second,  and  third  part  of  a 
soldier  is  obedience.     But  what  condition  will  a  com- 
mander be  in,  if,  upon  the  exercising  of  his  authority, 
he  is  liable  to  be  tried  by  a  common  law  judicature  ?'' 
I  think  that  these  considerations  tend  strongly  to  shew 
that  when  the  Legislature  provided  special  means  of 
redress  for  officers,  who  should  feel  themselves  ag^eved 
by  any  exercise  of  ordinary  militaiy  authority  or  duty, 
by  establishing  special  tribunals  for  the  purpose  by  the 
articles  of  war,  it  intended  to  preclude  such  officers  from 
appealing  to  the  ordinary  tribunals  in  respect  of  such 
matters.    This  view  is  confirmed  by  the  opinion  of 
ffilks  J.  in  Dawkins  v.  Lord  Rokeby  (£),  upon  which 
he  nonsuited  the  plaintiff  in  an  analogous  action,  and 
which,   so  far   as    I    am    aware,   was  not  afterwards 
questioned.     He  is  reported  to  have  said,  p.  841:  — 
''  With  respect  to  military  men,  I  beg  to  say  that  I 
cannot  conceive  anything  more  fatal  to  themselves  — 
anything  more  fiital  to  the  discipline  or  subordination 
of  the  army — if  every  officer  who  considers  himself  to 

(a)  1  r.  R.  644.  (h)  4F.fF.  806. 
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[1869.]  have  been  alighted  by  his  inferiors,  or  every  oflScer 
Dawkims  aggrieved  by  his  superiors,  whom,  having  become  a 
Paulbt.  soldier,  he  has  consented  to  submit  to,  should  seek  to 
undo  their  judgment  before  a  tribunal  which  must 
necessarily  have  but  slight  acquaintance  with  those 
matters  upon  which  it  is  called  to  pronounce  an  opinion. 
I  have  no  doubt  that  this  is  the  law,  and  I  have  no  doubt 
that  it  is  that  which  is  most  beneficial  to  the  community.'' 
The  case  of  GratU  v.  Oould  {a)  strongly  supports  the  same 
view ;  and  see  Barms  v.  Keppel  {b).  In  the  former  case 
Lord  Loughborough  said,  p.  100 : — **  The  object  of  the 
Mutiny  Act,  therefore,  is  to  create  a  Court  invested  with 
authority  to  try  those  who  are  a  part  of  the  army,  in  all 
their  different  descriptions  of  officers  and  soldiers ;  and  the 
object  of  the  trial  is  limited  to  breaches  of  military  duty. 
Even  by  that  extensive  power  granted  by  the  Legislature 
to  His  Majesty  to  make  articles  of  war,  those  articles 
are  to  be  for  the  better  government  of  his  forces,  and 
can  extend  no  further  than  they  are  thought  necessary 
to  the  regularity  and  due  discipline  of  the  army'' ;  and 
in  that  case,  prohibition  being  refused.  Lord  Loughr 
borough  further  said,  speaking  of  a  military  court 
martial  sitting  under  the  articles  of  war : — *'  This  Court 
being  established  in  this  country  by  positive  law,  the 
proceedings  of  it,  and  the  relation  in  which  it  will 
stand  to  the  Courts  of  Westminster  Hall,  must  depend 
upon  the  same  rules,  with  all  other  Courts  which  are 
instituted,  and  have  particular  powers  given  them.'' 
It  appears  to  me  that  upon  the  ground  that  the 
defendant  and  the  plaintiff  were  both  officers  in  the 
army,  the  defendant  being  the  superior  officer,  and  both 
being  bound  by  the  articles  of  war,  it  was  the  duty  of 
the  plaintiff  to  adopt  the  remedy  thereby  provided  with 

(a)  2  K  BL  69.  (b)  2  WOs.  314. 
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reference  to  the  matters  whereof  he  complains,  and  that  [1:869.] 

he  has  no  remedy  at  law  in  respect  thereof.  Dawkihs 

I  am  therefore  of  opinion  that,  npon  all  these  grounds,  Paiii.bt. 
our  judgment  must  be  for  the  defendant. 

The  judgment  of  Lush  J.  was  read  by  Mellor  J. — 
It  is  admitted  on  the  record  that  the  letters  complained 
of  were  reports  made  to  the  adjutant  general  of  the 
army  for  the  information  of  the  commander  in  chief 
by  the  defendant,  as  the  superior  military  o£Scer  of  the 
plaintiff,  in  the  discharge  and  under  the  obligation  of 
military  duty,  touching  the  competence  of  the  plaintiff 
as  an  o£Scer,  and  his  fitness  for  command  in  the  field 
and  in  barracks  :  and  the  question  turns  on  the  validity 
of  the  replication,  which  alleges  that  these  reports  were 
made  of  actual  malice,  and  without  any  reasonable, 
probable,  or  justifiable  cause,  and  not  bon&  fide,  or  in 
the  bonit  fide  dbcharge  of  the  defendant's  duty  as  such 
superior  officer. 

In  the  view  which  I  take  of  this  case  it  is  unniecessary 
to  determine  what  is  the  precise  meaning  intended  to  be 
conveyed  by  the  latter  allegation,  whether  it  is  merely 
a  repetition  in  another  form  of  the  malicious  motive,  or 
whether,  by  saying  that  the  letters  were  not  written 
bonS  fide,  or  in  the  bona  fide  discharge  of  duty,  is  meant 
that  the  defendant  knew  the  statements  in  them  to  be 
false.  For,  however  they  may  be  construed,  I  am  of 
opinion  that  the  question  raised  is  one  purely  of  military 
cognizance,  and  not  within  the  province  of  a  Court  of 
law. 

It  is  to  be  observed  that  the  letters  complained 
of  reflect  on  the  plaintiff  in  his  capacity  of  military 
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[1869.]  officer,  and  in  that  capacity  only.  They  affect  his 
Dawkins  character  not  as  a  citizen  but  as  a  soldier,  and  they  were 
PAuurr  ^^tten  not  for  circulation  amongst  the  public,  nor  to  a 
private  individual,  but  to  the  proper  military  authority, 
and  for  the  purpose  of  originating  an  inquiry  into  the 
competence  of  the  plaintiff,  and  the  propriety  of  an 
order  which  the  defendant,  as  his  superior  officer,  had 
made. 

A  standing  army  is  an  institution  unknown  to  the 
common  law.  Without  the  Mutiny  Act,  the  rebition 
between  the  plaintiff  and  defendant  out  of  and  in 
respect  of  which  this  complaint  arises  could  not  have 
existed  in  time  of  peace ;  and  an  army  raised  in  time  of 
war  would  have  been  entirely  under  the  dominion  and 
controul  of  the  Crown,  and  all  questions  of  military 
discipline  and  abuse  of  power  decided  by  its  own  abso- 
lute authority.  On  this  ground  it  was  held,  in  Barms 
V.  Keppel  {a\  that  an  action  would  not  lie  by  a  private 
soldier  against  his  commanding  officer  for  reducing  him 
on  the  field  of  battle  from  a  seijeant  to  the  ranks, 
though  the  act  was  alleged  to  have  been  done  mali- 
ciously and  without  any  reasonable  cause  whatsoever. 
If  therefore  the  jurisdiction  claimed  for  this  Court  by 
the  plaintiff  exists^  it  must  be  derived  from  the  Act  by 
which  the  army  is  created  and  governed.  No  such 
jurisdiction  is  given  in  terms,  and  so  far  from  its  being 
conferred  by  implication,  I  think  it  clear  that  the  inten- 
tion of  the  Legislature  was  to  exclude  the  interference 
of  the  Courts  of  law,  and  to  confine  all  matters  of  com- 
plaint of  a  purely  military  character  to  the  military 
authorities.     For  the  Mutiny  Act,  supplemented  by  the 

{a)  2  WUs.  314. 
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articles  of  war,  constitutes  what  purports  to  be  a  complete  [1869.] 
military  code.  This  code  professes  to  deal  with  the  Dawkihb 
whole  military  conduct  of  every  soldier  in  every  depart- 
ment of  the  service.  It  provides  rules  for  the  protection 
of  the  subordinate  as  well  as  for  the  maintenance  of 
the  authority  of  the  superior,  for  the  redress  of  griev- 
ances as  well  as  for  the  punishment  of  offences,  and 
appropriate  tribunals  are  constituted  for  administering 
and  enforcing  these  provisions. 

Amongst  the  articles  of  war  are  two  sections,  12 
&  13,  headed  "  Redress  of  Wrongs."  The  one  apply- 
ing to  commissioned,  the  other  to  noncommissioned 
ofBcers  and  privates.  The  first,  which  I  presume  is 
the  one  under  which  the  plaintiff  acted  as  stated  in 
the  plea,  is  to  this  effect:— [His  Lordship  read  it]  (a). 
Can  it  be  reasonably  inferred  that  any  other  mode  or 
measure  of  redress  was  intended  by  the  Act  than  that 
which  is  specified  in  this  article?  It  is  no  argument 
to  say  that  the  remedy  is  imperfect  because  no  pecuniary 
compensation  is  given  to  the  injured  party.  That  defect, 
if  it  be  one,  is  a  defect  in  the  code  itself,  which  we 
cannot  remedy.  The  plaintiff  has  no  reason  to  com- 
plain, for  he  has  all  which  the  law  military  to  which  he 
engaged  to  submit  when  he  entered  the  service  entitles 
him  to  have.  The  same  code  creates  both  the  right  and 
the  remedy,  and  this  Court  cannot  add  to  the  one  or 
the  other. 

The  elaborate  judgment  of  Lord  Manifield  and  Lord 
Louffhborough  in  Johnstone  v.  Sutton  (A),  an  analogous 
though  not  similar  case,  upholds  the  view  I  have  taken 
upon  grounds  which  I  think  equally  applicable  to  this 

(a)  See  this  section  set  out,  p.  808.  (b)  1  T.  R.  544. 
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[1869.]      case  as  to  that ;  and  although  the  ultimate  decision  in 
DAWKIB8      ^^^^  ^^^^^  ^^  based  upon  an  independent  ground^  I 
Paolkt.      cannot  but  regard  it  as  a  judgment  of  high  authority. 
As  every  year  since  that  date  Acts  have  passed  for 
the  government  both  of  the  army  and  of  Her  Majesty's 
marine  forces  without  any  intimation  of  a  contrary  view 
on  the  part  of  the  Legislature,  and  as,  although  many 
occasions  for  questioning  it  must  have  occurred,  that 
judgment  stands  unassailed,  I  look  upon  it  as  one  which 
has  received  the  tacit  assent  of  both  the  L^;islature 
and  the  profession.     It  is  true  that  Lord  CampbeUj  in 
Dickson  V.  Lord  Wilton  (a),  and  the  Lord  Chief  Justice 
in  Dickson  v.  Lord  Combermere  and  others  (ft),  left  the 
question  of  malice  to  the  jury,  but  in  neither  case  was 
the  point  now  in   controversy  raised.     On  the  other 
hand,  in  Datokins  v.  Lord  Rokeby  (c),   WiUes  J.  ruled 
that  the  action  was  not  maintainable.     His  observa- 
tions in  that  case,  which  have  been  quoted  by  my 
brother  MeUor  (<f),  I  entirely  adopt 

For  these  reasons  I  concur  with  my  brother  Mdlar 
in  pronouncing  judgment  for  the  defendant. 

Judgment  for  the  defendant. 

(a)  IF.^F,  419,  {h)  9  F.  4- F.  527. 

(c)  ^F,fF,  806.  (d)  See  p.  809. 
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HoLFOBDy  appellant,  Geobge,  respondent  (a).     Saturd4xy, 

June  6th. 


1.  Stat  2  H.  6.  c.  15.  prohibits  the  placine  of  nets  and  engines  across  2  ^.'6.  c.  15. 
risers  so  as  to  destroy  the  brood  of  fisn  and  disturb  the  common  passage  Salmon 

of  Teasels,  though  they  are  not  permanently  fixed  by  day  and  night.  Fishery  Act, 

2.  The  Salmon  Fisheiy  Act,  1861,  24  &  25  Vict.  c.  109.  «.  11.  enacts,    1861, 24  ^25 
"  No  fixed  engine  of  any  description  shall  be  placed  or  used  for  catching    Vict,  c,  109. 
salmon  in  any  inland  or  tidal  waters;     .     .     .   but  this  section  shall  «.  11. 

not  afiTect  any  ancient  right  or  mode  of  fishing  as  lawfully  exercised  at  Fixed  engine, 

the  time  of  the  passing  of  this  Act  by  any  person  by  virtue  of  any   Stop  net, 

grant  or  charter  or  immemorial  usage.      For  the  purpose  of  catching  Immemorial 

fish  with  stop  nets,  a  rope  is  extended  across  the  stream  from  a  stake  user. 

driven  into  the  shore  near  high  water  mark  to  an  anchor  in  the  bed  of 

the  rirer ;  each  boat  attached  to  this  rope  is  furnished  with  a  net  about 

fifteen  feet  wide  facing  the  tide,  with  its  mouth  kept  a  few  feet  under 

the  surface  of  the  water;  when  a  fish  enters  the  net  the  fisherman  jerks 

the  mouth  of  the  net  upwards  out  of  the  water,  and  takes  the  fish.    The 

nets  can  only  be  used  during  certain  states  of  the  tide.     Held,  that 

stop  nets  were  prohibited  by  stat.  2  H.  6.  c,  15.,  and  therefore  unless 

they  had  existed  from  time  immemorial  were  not  excepted  by  stat. 

24&25  Vict,  c.  109,8.11. 


/^ASE    stated    by  the  Commissioners    for    English 
Fisheries^    pursuant  to  sect.  45   of  The   Salmon 
Fishery  Act,  1865,  28  &  29  Vict  c.  121. 

At  a  Court  held  by  the  Commissioners  at  Gloucester^ 
on  the  18th  May^  1866,  for  the  purpose  of  inquiring 
into  the  legality  of  the  fixed  engines  situated  in  the 
river  Severn  and  such  part  of  the  estuary  thereof  as 
had  been  included  by  certificate  under  the  hand  of  the 
Secretary  of  State  in  the  Severn  Fishery  district,  the 
appellant,  having  been  summoned  before  them,  made 
three  claims:  (1)  that  350  putchers  at  Hope  Pili, 
(2)  that  three  stop  nets  at  Hope  Pill,  (8)  that  130  put- 
chers  at  Hock  Crib,  between  high  and  low  water  mark 
in  the  river  Severn,  and  within  the  manor  of  Arling- 
ham,  in  the  county  of  Gloucester,  of  which  the  appellant 

(a)  The  report  of  this  case  has  been  unavoidably  delayed. 
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1868.        was  the  owner,  were  privileged  fixed  engines  within  the 
HoLFORD      meaning  of  the  Salmon  Fishery  Acts;  and  the  Com- 
GioBQB.       missioners,  having  heard  what  was  alleged  and  proved 
for  and  against  the  fixed  engines,  gave  their  decdsion 
that  they  were  illegal  and  mnst  be  abated  and  removed. 
The  manor  of  Arlingham  is  within,  or  once  formed 
part  of,  the  great  manor  or  barony  of  Berkeley ^  granted 
by  a  charter  of  King  Henry  11.  to  Maurice  of  Berkeley-, 
and  several  ranks  of  putchers  and  stop  nets  had  been 
legally  used  from  time  immemorial  at  certain  places 
within  the  great  manor  of  Berkeley.  At  the  place  where 
the  manor  of  Arlingham  abuts  on  the  left  bank  of  the 
Severn  the  river  is  a  navigable  tidal  river  or  estuary, 
and  is  about  half  a  mile  wide  between  high  water  mark 
on  either  side.    The  manor  of  Arlingham  is  bounded  on 
one  side  by  the  medium  filum  aquae  of  the  Severn. 

In  proof  of  the  legality  of  the  putchers  and  stop  nets 
claimed  by  him,  the  appellant  gave  evidence,  from  which 
the  grant  of  a  several  fishery  before  Magna  Charta 
might  be  presumed,  namely,  that  the  putchers  and  stop 
nets  claimed  at  Hope  Pill  had  been  continuously  used 
there  since  1816,  and  the  putchers  at  Hock  Crib,  which 
is  lower  down  the  river  than  Hope  PUU  had  been  con- 
tinuously used  there  since  1841. 

The  mode  in  which  stop  nets  are  used  is  as  follows : 
a  stake  is  driven  into  the  shore  near  high  water  mark, 
and  a  rope  attached  to  it,  which  is  run  out  towards  the 
bed  of  the  estuary  nearly  at  right  angles  to  the  line  of 
the  shore,  and  the  further  end  of  the  rope  is  fixed  by  an 
anchor  in  the  bed  of  the  river.  Several  boats  are 
attached  to  this  rope,  which  is  used  to  steady  them. 
The  number  of  boats  which  may  be  used  on  one  rope 
depends  on  the   length  of  it    When   the  boats  are 


r 
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thus  steadied  by  the  rope,  a  net  is  used  in  combination        1868. 
with  each  in  the  following  way :  the  net  is  so  placed      holfosd 
that  the  body  of  it  lies  across  and  under  the  boat^      Giosgb. 
the  mouth  of  the  net  which  is  about  fifteen  feet  wide 
&cing  the  tide  on  one  side  of  the  boat  and  the  tail 
or  end  of  the  net  stretching  under  and  beyond  the  other 
side  of  the  boat.     By  a  combination  of  poles,  the  mouth 
of  the  net  is  kept  a  few  feet  under  the  surface  of  the 
water,  and  the  fisherman,  holding  a  string  attached  to 
the  tail  of  the  net  in  his  hand,  feels  when  a  fish  enters 
the  net,  and  immediately  jerks  the  mouth  of  the  net 
upwards  out  of  the  water  to  prevent  the  escape  of  the 
fish,  which  he  then  takes  out.     The  stop  nets  can  only 
be  used  during  certain  states  of  the  tide,  according  to 
the  appellant  for  two  or  three  hours,  according  to  the 
respondent  for  six  or  seven  hours,  viz.,  firom  half  flood 
to  half  ebb: 

The  Commissioners  were  of  opinion  that,  inasmuch  as 
Magna  Charta  had  prohibited  the  creating  of  a  several 
fishery  since  that  date,  and  also  Magna  Charta  and  sub- 
sequent  statutes  (Magna  Charta,  9  H.  8.  c.  23.,  25  E.  8. 
St.  4.  c.  4.,  45  E.  8.  c.  2.,  1  H.  4.  c.  12.,  4^  H.  4^  c.  11., 
12  E.  4  c.  7.  {a)) J  had  repeatedly  prohibited  the  making 
or  enhandng  of  weirs  or  kiddles  in  navigable  rivers, 
the  only  ground  on  which  the  fixed  engines  called 
putchers  could  be  legal  was  the  presumption  that  the 
crown  had  granted  before  Magna  Charta  the  right  to 
use  such  fixed  engines ;  that  in  like  manner,  inasmuch 
as  the  use  of  fixed  nets  involved  a  several  fishery  at  the 
place  where  they  were  used,  such  several  fishery  could 
only  have  been  legally  created  before  Magna  Charta ; 

(a)  See  these  statntes  commented  upon  in  the  judgment  of  the  Court 
in  RoOe,  appi.,  Whyte,  respt.,  S  B,  f  S.  116.  138—142. 
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1868.        and  that  the  fixed  nets  themselyes  had  been  expressly 

HoLFOBD      prohibited  by  atat.  2  H,  6.  c.  15.,  and  no  fixed  net 

GioaQB.      co^d  be  legal  which  had  not  been  lawfully  nsed  before 

the  date  of  that  statute.    They  held  that,  though  there 

was  OTidence  from  which  they  might  reasonably  presume 

that  a  several  fishery  had  been  legally  created  before 

Magna  Charta,  still,  as  no  grant  was  produced,  they 

could  only  infer  from  the  subsequent  user  what  the 

terms  of  that  grant  were ;  and  that,  taking  the  docu- 

mentaiy  evidence  of  a  general  grant  of  a  several  fishery 

with  the  proved  user  of  putchers  and  stop  nets  at  Hope 

Pill  for  only  forty-five  years  previous  to  1861,  and  the 

proved  user  of  putchers  for  only  twenty  years  previous 

to    1861    at   Hock    Crib,   they   could    not    reasonably 

presume  that  a  grant  of  the  Crown  to  use  putchers 

at  the  places  in  question  existed,  nor  that  a  grant 

of  the  Crown  to  use  stop  nets  existed,  nor  that  they 

were  lawfully  used  before  stat.  2  H.  6.  c.  15.    They 

were  further  of  opinion  that  stat  24  &  25  VicL  c.  109. 

s,  11.  did  not  create  any  new  right,  but  merely  saved 

such  rights  as  were  legal  before  that  date.    Therefore 

they  found  that  the  putchers  as  well  as  the  stop  nets 

claimed  were  illegal. 

The  question  for  the  opinion  of  this  Court  was, 
whether  on  the  evidence  the  Commissioners  ought  to 
have  presumed  and  found  that  the  putchers  and  stop 
nets  or  any  of  them  were  lawfully  exercised  in  1861  by 
virtue  of  any  grant  or  charter  or  immemorial  usage. 

Stat  2  H.  6.  c.  15.  (a).  '« Item,  It  is  ordained.  That 
the  standing  of  nets  and  engines  called  trinks,  and  all 

(a)  In  the  edition  of  the  statutefl,  printed  by  command  of  King 
George  3,  in  pursuance  of  an  address  of  the  House  of  Commons,  A.©. 
1810,  et  seq.p  this  chapter  is  numbered  six. 
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other  nets,  which  be  and  were  wont  to  be  fastened  and        1868. 

hanged  continually  day  and  night,  by  a  certain  time  in      Holford 

the  year  (fichez  and  attachez  continuelment  de  uoet  et      gbokob. 

jour  pur  certein  temps  [del  an  (a)] ),  to  great  posts,  boats, 

and  anchors,  overthwart  the  river  of  Thames,  and  other 

rivers  of  the  realm,  which  standing  is  a  cause  of  as 

great  and  more  destruction  of  the  brood  and  fry  of  fish, 

and  disturbance  of  the  common  passage  of  vessels,  as 

be  the  wears,  kydels,  or  any  other  engines,  be  wholly 

defended  for  ever;  and  that  every  person  that  setteth 

or  fasteneth  them  hereafter  to  such  posts,  boats,  and 

anchors,  or  like  thing,  continually  to  stand  as  afore  is 

said  (pur  continuelment  estoiser  come  dit  est),  and  be 

duly' thereof  by  the  course  of  the  law  convict,  shall 

forfeit   to  the  King   Cs.   at  every  time  that  he  is  so 

proved  in  default:  Provided  always,  That  it  shall  be 

lawful  to  the  possessors  of  the  said  trinks,  if  they  be  of 

assise,  to  fish  with  them  in  all  seasonable  times,  drawing 

and  pulling  them  by  hand,  as  other  fishers  do  with  other 

nets,  and  not  fastening  or  tacking  the  said  nets  to  posts, 

boats,  and  anchors,  continually  to  stand  as  afore  is  said  ; 

Saving  always  to  every  of  the  King's  liege 'people  their 

right,  title,  and  inheritance  in  their  fishings  in  the  said 

water/' 

The  Salmon  Fishery  Act,  1861,  24  &  25  Vict,  c.  109. 
«.  11.  enacts,  ''No  fixed  engine  of  any  description  shall 
be  placed  or  used  for  catching  salmon  in  any  inland 
or  tidal  waters;  ....  ''and  for  the  purposes  of 
this  section,  a  net  that  is  secured  by  anchors,  or  other- 
wise temporarily  fixed  to  the  soil,  shall  be  deemed  to 
be  a  fixed  engine,  but  this  section  shall  not  afiect  any 
ancient  right  or  mode  of  fishing  as  lawfully  exercised  at 

(nf)  Interlined  on  the  roll. 
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1868.       the  time  of  the  passing  of  this  Act  by  any  person  by 

HoLFOKD     virtue  of  any  grant  or  charter  or  immemorial  usage; 

Gbo'roi.      provided  always^  that  nothing  in  this  section  contained 

shall  be  deemed  to  apply  to  fishing  weirs  or  fishing  mill 

dams.'' 

By  sect.  4  (Interpretation  clause),  "  '  Fixed  engine' 
shall  include  stake  nets^  bag  nets^  putts^  putchers,  and 
all  fixed  implements  or  engines  for  catching  or  for 
facilitating  the  catching  of  fish.'' 

By  The  Salmon  Fishery  Act,  1865,  28  &  29  He/. 
c.  121.  «.  39., '' '  Fixed  engine'  shall  in  this  Act  and  The 
Salmon  Fishery  Act,  1861,  include  any  net  or  other 
implement  for  taking  fish  fixed  to  the  soil,  or  made 
stationary  in  any  other  way,  not  being  a  fishing  weir 
or  fishing  mill  dam." 

The  report  of  the  arguments  and  judgments  is  con- 
fined to  the  construction  of  stat.  2  H,  6.  c.  15.  As 
to  the  question  upon  the  evidence  it  was  contended  for 
the  appellant  that  the  Commissioners  were  bound  to 
find  that  at  any  rate  the  putchers  and  stop  nets  at  Hope 
PiBy  which  had  been  used  for  forty-five  years,  were 
engines  lawfully  used  by  him  at  the  time  of  the  passing 
of  The  Salmon  Fishery  Act,  1861,  by  virtue  of  a  grant 
or  charter  or  immemorial  usage.  Tlie  Mayor  of  Kingston 
upon  Hull  V.  Homer  {a\  Carter  v.  Murcot(b\  Gann,  appt, 
The  Free  Fishers  of  Whitstable^  respts.  (c),  Rawstorne, 
appt.,  Backhouse,  respt.  (rf).  Hale  de  Jure  Maris,  ch.  6.; 
Harff.  Tracts,  pp.  84-5,  were  cited.  The  Court  held 
that  it  was  a  question  of  fact  for  the  Commissioners  to 
determine,  and  that  they  were  not  bound  to  presume  as 
matter  of  law  that  the  putchers  and  stop  nets  were  a 

(<i)  Cowp.  102.  (b)  4  Burr.  2162. 

(c)  nH.L.  C.  192.  {d)  37  L.  J.  C.  1\  36;  Z.  R.  3  C.  P. 67. 
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mode  of  fishing  which  had  existed  at  Hope  Pill  from        1868. 
time  immemorial.  Holfoed 


The  Attorney  General,  Sir  J.  B.  Karslahe  (  The  Solicitor 
General,  Sir  fT.  B.  Brett,  and  Archibald  with  him),  for 
the  respondent^  contended  that  the  stop  nets  were  pro- 
hibited by  stat.  2  H.  6.  c.  15.,  and  were  not  privileged 
under  &tat  24  &  25  Vict.  c.  109.  s.W.,  being  fixed 
engines  within  stat.  28  &  29  Vict.  c.  121.  s.  89.  He 
cited  sect  11  of  stat  24  &  25  Vict.  c.  109.,  Bevins,  appt.. 
Bird,  respt.  (a),  OUing  v.  Wild  {b). 

Mettish  (Gilmore  Evans  with  him),  for  the  appellant, 
contended  that  the  stop  nets  were  privileged  under  stat. 
24  &  25  Vict.  c.  109.  s.  11.,  and  were  not  illegal  or 
prohibited  by  stat.  2  H.  6.  c.  15.,  also  that  they  might 
be  legal  although  not  used  before  the  date  of  that  statute. 
He  dted  Thomas,  appt,  Jones,  respt.  (c). 

CocKBURN  C.  J.  I  think  that  the  stop  nets  used  in 
the  manner  stated  in  the  case  are  within  the  mischief 
against  which  stat  2  H.  6.  c.  15.  was  directed,  and 
therefore,  unless  they  had  existed  from  time  imme- 
morial, they  were  not  lawfully  used  at  the  time  of  the 
passing  of  stat.  24  &  25  Vict.  c.  109.  so  as  to  be  within 
the  proviso  to  sect.  11  of  that  statute.  The  first  part  of 
stat  2  H.  6.  c.  15.  indeed  prohibits  '^  nets,  which  be  and 
were  wont  to  be  fastened  and  hanged  continually  day 
and  night,''  and  subjects  to  a  penalty  persons  who  set 
or  fSasten  them  ''  continually  to  stand  as  afore  is  said.'' 
But  the  proviso  shews  the  intention  of  the  Legislature 
to  have  been  to  prohibit  nets  permanently  fastened  to 

(a)  12  X.  r.  N.  S.  306.  (A)  14  L.  T.  N.  S.  402. 

(c)  5  B.  4-  S,  916. 


T. 

Gkorqe. 


822  [trinity  term.] 

1868.  posts  and  anchors  or  like  things,  and  oontinually 
HoLroBD  standing  by  day  and  night  so  as  to  interfere  with  the  firee 
Gb^oe.  passage  of  the  fish  and  the  navigation  of  the  river,  and  to 
allow  those  nets  only  to  be  used  which  were  of  the 
character  of  drag  nets  drawn  by  hand  or  in  like  manner. 
These  stop  nets  for  a  certain  continuous  time,  at  any 
rate  not  less  than  between  two  and  three  hoars,  effect- 
ually bar  the  navigation,  and  also  obstruct  the  passage 
of  the  fish  and  secure  their  being  taken.  So  that 
although  the  obstruction  to  the  navigation  and  to  tbe 
passage  of  the  fish  is  not  continuous  in  the  sense  of  its 
being  kept  up  by  day  and  night,  yet  it  is  of  a  serious 
character,  and  for  all  practical  purposes  is  as  mischievous 
as  if  it  was  there  without  any  interval  of  cessation. 

Blackburn  J.  These  stop  nets  are  clearly  sta- 
tionary  or  fixed  engines  within  the  meaning  of  tbe 
Salmon  Fishery  Acts,  and  whether  they  were  lawfully 
used  in  1861  depends  upon  whether  they  were  legal 
within  the  meaning  of  stat  2  H.  6.  c.  15.  That  statute 
describes  the  way  in  which  the  prohibited  nets  are 
fastened,  viz ,  to  posts,  boats  and  anchors,  continually 
to  stand  day  and  night.  But  I  do  not  think  it  is  neces- 
sarily implied  that  the  nets  should  be  fixed  for  the  whole 
twenty-four  hours.  These  boats  and  nets  were  not  in 
1861  continually  or  permanently  fixed ;  but  according 
to  the  statement  of  the  respondent  they  were  set  during 
all  the  time  when  the  tide  was  up  and  when  the  river 
was  practicable  for  the  fish  to  pass  and  for  the  naviga- 
tion to  be  carried  on.  If  indeed  these  nets  had  been 
used  before  stat.  2  jEf.  6.  c.  15.  it  would  be  the  same  as 
if  they  had  been  used  before  Magna  Charta,  and  then 
they  would  have  been  a  mode  of  fishing  lawfully  exer- 
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cised  at  the  time  of  the  passing  of  stat.  24  &  25  Vict        ^g^g 

c.  109.,  by  virtue  of  a  grant  or  charter  or  immemorial      :^^ 

usage^  and  therefore  excepted  by  the  proviso  to  sect.  11.      ^• 

Melxob  J.  I  agree  with  my  Lord  and  my  brother 
Blackburn  in  the  construction  of  stat  2  H.  6.  c.  15. 
[His  Lordship  read  the  enacting  part]  Then  the 
proviso  declares  what  in  future  shall  be  lawful,  viz., 
''That  it  shall  be  lawful  to  the  possessors  of  the  said 
trinks,  if  they  be  of  assise,  to  fish  with  them  at  all 
reasonable  times;''  and  they  are  to  have  the  fullest 
enjoyment  of  ''  drawing  and  pulling  them  by  hand,  as 
other  fishers  do  with  other  nets,''  but  they  are  not  to 
fasten  them,  *'  not  fietstening  or  tacking  the  said  nets  to 
posts,  boats,  and  anchors,  continually  to  stand  as  afore 
is  said."  I  think  that  the  word  *'  continually"  in  the 
enactment  does  not  mean  *'  permanently,"  but  for  a 
period  which  might  be  called  '^ continuous";  and  that 
is  confirmed  by  the  words  in  the  proviso,  which  shew 
that  the  nets  intended  to  be  legalized  were  those  worked 
by  hand  as  "  other  nets." 

Lush  J.  At  first  I  was  inclined  to  adopt  the  construc- 
tion that  the  earlier  part  of  stat.  2  H.  6.  t*.  15.  referred 
only  to  such  stop  nets  as  were  not  only  fixed  but 
kept  permanently  fixed.  However  I  am  now  satisfied 
that  the  statute,  after  reciting  the  &ct  that  nets  and 
engines  had  been  permanently  fixed  and  greatly  tended 
to  the  destruction  of  fish  as  well  as  interrupted  the 
navigation,  altogether  prohibits  them,  and  in  the  proviso 
proceeds  to  allow  those  nets  only  to  be  used  which  are 
drawn  by  hand. 

Judgment  affirmed. 
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Buxton  against  The  Nobth  Eastebn  Railway 

Company. 

1.  The  BailwaTs  ClaiuM  Consolidation  Aet,  1845,  8  &  9  Ftfi.  e.  20. 
s.  68.,  imposes  an  absolnte  obligation  on  railway  Companies  as  betwMn 
them  ana  the  owners  and  occupiers  of  adioininff  lands,  bat  not  as 
between  them  and  their  passengers,  to  make  and  maititain  fflneeB  to 
prevent  cattle  straying  on  the  line. 

2.  A  railway  Company,  although  bound  to  take  reasonable  eire  that 
the  fences  are  suffiaent  to  keep  cattle  firom  straying  on  the  line,  do  not 
warrant  to  their  passengers  that  the  fences  are  such. 

3.  Where  a  person  purchases  a  tidiet  from  one  railway  Company  for 
a  journey  part  of  whicn  is  en  the  line  of  another  railway  Company,  and 
is  injured  by  an  accident  to  the  train  while  passing  on  the  latter  line, 
occasioned  by  cattle  escaping  from  adioining  land  owing  to  a  defect  in 
the  fence,  the  former  Company  are  liable  for  ne^igenee  of  the  other 
Company  in  respect  of  the  fence. 

^HE  declaration  stated  that  the  plaintiff  was  a 
passenger  of  the  defendants^  to  ^oe  safely  and 
securely  carried  and  conveyed  upon  certain  railways  on 
a  joumej  from  York  to  Tawwarth  for  reward  to  the 
defendants ;  that  it  was  the  duty  of  the  defendants  to 
use  due  and  proper  care  and  skill  in  and  about  the 
managing  of  the  railways  and  trains  thereon^  and  in  and 
about  the  safely  and  securely  carrying  and  oonveying 
the  plaintiff  on  the  journey.  Yet  the  defendants  did 
not  use  proper  care  and  skill  in  and  about  the  managing 
of  the  railways  and  trains  thereon  or  in  and  about  the 
carrying  and  conveying  the  plaintiff  on  the  journey,  bat 
so  negligently  conducted  themselves  therein  that  the 
train  by  which  the  plaintiff  was  a  passenger  ran  against 
a  bullock  then  being  upon  the  railway^  and  carriages 
in  the  train  were  thrown  off  the  rails  and  broken, 
and  the  plaintiff  was  hurt^  &c. 
Plea.  Not  guilty. 
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On  the  trials  before  Kelly  C.  B.^  at  the  Spring  Assizes 
at  Stafford^  it  appeared  that  the  plaintiff  purchased  a 
ticket  as  passenger  from  the  station  of  the  defendants' 
railway  at  York  to  convey  him  from  thence  through 
Derby  to  Tamworth^  the  journey  between  Derby  and 
TamworOi  being  on  the  Midland  Railway.  The  accident 
by  which  the  plaintiff  was  injured  occurred  on  the 
Midland  line,  and  was  caused  by  a  bullock  which  had 
escaped  firom  an  adjoining  fields  separated  from  the 
railway  by  a  quickset  hedge  with  a  line  of  posts  and 
rails.  The  bullock  had  pressed  against  and  broken  one 
of  the  posts  which  was  decayed^  and  so  forced  its  way 
on  to  the  Une;  the  part  decayed  was  below  the  surface 
of  the  ground,  and  not  visibla  It  was  objected,  first, 
that  there  was  no  evidence  which  ought  to  be  left  to 
the  jury  of  negligence  in  the  defendants,  and,  secondly, 
that  there  was  no  warranty  on  the  part  of  a  rail- 
way Company  to  their  passengers  that  the  fences  were 
sufficient. 

The  Lord  Chief  Baron  overruled  the  first  objection, 
reserving  leave  to  the  defendants  to  move  to  enter 
a  nonsuit.  In  summing  up  to  the  jury  he  told  them 
that  the  action  was  to  be  treated  as  if  it  was  brought 
against  The  Midland  Railway  Company,  Bxii,  after  reading 
the  68th  section  of  The  Railways  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict.  c.  20.,  he  directed  them  that 
the  law  imposed  on  a  railway  Company  the  obligation 
of  making  and  maintaining  fences  between  the  railway 
and  adjoining  fields  sufficient  to  prevent  the  escape  of 
cattle  thereout  on  to  the  line,  and  he  left  it  to  them 
to  say  whether  by  reason  of  the  fence  not  being 'in  a 
proper  state  of  repair  the  bullock  had  escaped  and  got  on 
the  line,  telling  them  that  if  they  were  satisfied  that 
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the  fence  was  not  in  a  proper  and  sofficient  condition 
the  plaintiff  would  be  entitled  to  their  verdict 

The  jary  foand  a  verdict  for  the  plaivtiff. 

In  Easter  Term^  Matthews  obtained  a  rule  nisi  to 
enter  a  nonsuit  in  pursuance  of  leave  reserved ;  or  for  a 
new  trial  on  the  ground  of  misdirection  of  the  Lord 
Chief  Baron  in  having  directed  the  jury  that  it  was 
negligence  in  the  defendants  if  the  fences  proved  insuffi- 
cient, and  that  the  breach  of  the  statutory  obligation  to 
maintain  fences  was  evidence  of  negligence. 

The  Railways  Clauses  Consolidation  Act,  1845,  8  & 
9  Vict.  c.  20.  s.  68.,  enacts,  *'  The  Company  shall  make 
and  at  all  times  thereafter  maintain  the  following  works 
for  the  accommodation  of  the  owners  and  occupiers  of 
lands  adjoining  the  railways ;  that  is  to  say : 

:|e  4c  4i  •!(>  4: 

Also  sufficient  posts,  rails,  hedges,  ditches,  mounds, 
or  other  fences  for  separating  the  land  taken  for 
the  use  of  the  railway  from  the  adjoining  lands 
not  taken,  and  protecting  such  lands  from  tres- 
pass, or  the  cattle  of  the  owners  and  occupiers 
thereof  from  straying  thereout,  by  reason  of  the 
railway,  together  with  all  necessary  gates  made 
to  open  towards  such  adjoining  lands,  and  not 
towards  the  railway,  and  all  necessary  stiles;  and 
such  posts,  rails,  and  other  fences  shall  be  made 
forthwith  after  the  taking  of  any  such  lands,  if 
the  owners  thereof  shall  so  require,  and  the  said 
other  works  as  soon  as  conveniently  may  be  : 

a|(  3ic  ale  3ic  4e 

Provided  always,  that  the  Company  shall  not  be  required 
to  make  such  accommodation  works  in  such  a  manner  as 
would  prevent  or  obstruct  the  working  or  using  of  the 


XXXI.  VICTORIA. 


827 


railway^  nor  to  make  any  accommodation  works  with 
respect  to  which  the  owners  and  occupiers  of  the  lands 
shall  have  agreed  to  receive  and  shall  have  been  paid 
compensation  instead  of  the  making  them/' 

Huddkston,  Griffits  and  George  Browne  shewed  caase. 
— First.  The  jury  found  that  the  bullock  got  on  the  line 
by  reason  of  the  fence  not  being  kept  in  a  proper  state; 
and  the  defendants,  having  contracted  to  carry  the 
plaintiff  safely  to  the  place  of  his  destination  over  the 
line  of  The  Midland  Railway  Company  as  well  as  their 
own^  are  responsible  for  the  negligence  of  The  Midland 
Railway  Company;  The  Great  Western  Railway  Com- 
pany V.  Blake,  in  error  (a).  [Blackburn  J.  In  Mus^ 
champ  V.  The  Lancaster  and  Preston  Junction  Railway 
Company  {b)  it  was  held  that  a  railway  Company  receiv- 
ing a  parcel  to  be  carried  to  a  place  beyond  their  own 
line  were  liable  for  the  loss  of  the  parcel  after  it  had  left 
their  line.]  In  The  Great  Western  Railway  Company  v. 
Blaie,in  error  (a),  Cockbum  C.  J.  said,  pp.  991-2»  ''If  a 
railway  Company  chooses  to  contract  to  carry  passengers 
not  only  over  their  own  line,  but  also  over  the  line  of 
another  Company,  either  in  whole  or  in  part,  the  Com- 
pany 80  contracting  incurs  all  the  liability  which  would 
attach  to  them  if  they  had  contracted  solely  to  carry 
over  their  own  line.  Here  there  was  a  contract  between 
The  Great  Western  Railway  Company  and  The  South 
Wales  Railway  Company,  by  which  the  former  are 
enabled  to  carry  passengers  not  only  over  their  own 
line,  but  also  over  the  South  Wales  line.  Under  these 
circumstances,  The  Great  Western  Railway  Company 
became  responsible  for  the  safety  of  every  passenger 

(a)  7H.fN.  987.  (b)  S  M.  f  W.  421. 
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throughout  the  distance  for  which  they  gaTC  him  a 
ticket,  just  as  if  they  had  conveyed  him  on  their  own 
line.''  In  that  case  the  accident  arose  from  the  train 
coming  into  collision  with  a  locomotive  engine  left  on 
the  South  Wales  line  by  the  servants  of  that  Company. 
It  makes  no  difference  that  the  accident  here  was 
through  the  n^ligence  of  TTie  Uidland  Railway  Cm- 
pany  in  not  keeping  up  a  proper  fence.  For  all  pnr- 
poses  connected  with  the  working  of  the  railway  the 
servants  of  the  Company  on  whose  line  the  accident 
happened  are  to  be  considered  as  the  servanta  of  the 
Company  with  whom  the  contract  was  made. 

Secondly.  Stat  8  &  9  Viet.  c.  20.  a.  6a  reqnirea  the 
Company  to  make  and  maintain  ''  sufficient  fences  for 
separating  the  land  taken  for  the  use  of  the  railway  £rom 
the  adjoining  lands  not  taken,  and  protecting  audi  lands 
from  trespass,  or  the  cattle  of  the  owners  and  occupiers 
thereof  from  straying  thereout,  by  reason  of  the  rail- 
way." [Blackburn  J.  The  statutory  obligation  ia  only 
towards  the  owners  and  occupiers  of  the  adjoining 
lands.]  The  Company  are  responsible  to  a  paaaenger 
who  is  injured  by  an  accident  arising  from  the  breach 
of  a  statutory  duty  towards  the  owner  of  the  adjoining 
lands.  A  passenger  contracting  with  a  railway  Company 
must  be  presumed  to  know  the  statutory  obligations 
incumbent  on  them  and  to  have  contracted  with  refer- 
ence to  those  obligations.  If  the  Company  wilfully 
disr^arded  the  duty  cast  upon  them  by  sect  68  they 
would  be  liable  to  an  indictment.  [Blackburn  J.  The 
duty  imposed  by  that  section  is  for  the  accommo- 
dation of  the  owners  of  adjoining  lands,  who  can  dis- 
pense with  its  performance  if  they  choose.  Lush  J. 
Suppose  the  adjoining  land  belonged  to  the  Company, 
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there  TFould  be  no  statutory  obligation  on  them  to 
maintain  a  fence.]  Independently  of  stat.  8  &  9  Vict. 
e.  20.  s,  6&  (a),  there  is  an  absolute  duty  at  common 
law  on  the  part  of  a  railway  Company  to  do  all  that 
is  necessary  to  protect  passengers  travelling  on  their 
line ;  Redhead  v.  The  Midland  Railway  Company  {b) ; 
and  therefore  they  are  bound  to  maintain  sufficient 
fences  on  each  side  of  the  line.  [^Blackburn  J.  In  that 
case,  which  is  now  before  a  Court  of  error,  this  Court 
held  that  a  railway  Company  was  not  responsible  for  an 
accident  to  a  passenger  arising  firom  a  latent  defect  in 
the  wheel  of  one  of  the  carriages  which  no  care  or  skill 
on  their  part  could  detect  (c).] 
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Matthews  and  H.  James,  in  support  of  the  rule. — 
Admitting  that  according  to  Tfie  Great  Western  Rail- 
way Company  v.  Blake,  in  error  (d),  the  defendants  are 
responsible  in  this  action  if  the  fences  of  the  Midland 
Bailway  were  defective,  the  direction  of  the  learned 
Judge  led  the  jury  to  suppose  that  the  statutory  obli- 
gation of  a  railway  Company  towards  the  owners  and 
occupiers  of  adjoining  lands  was  the  measure  of  their 
duty  towards  the  public;  whereas  the  obligation  of  a 
railway  Company  towards  its  passengers  with  reference  to 
the  fences  between  the  railway  and  the  adjoining  lands  is 
only  to  take  reasonable  care  and  precautions  to  maintain 
the  fences  and  keep  the  line  safe ;  there  is  no  warranty 
as  to  the  fences  either  in  the  statute  or  at  common  law ; 
Fawcett  v.  The  Fork  and  Midland  Railway  Company  (e). 


(a)  See  also  stat.  6  &  6  Vict,  c.  65.  «.  10. 

(6)  SB.  4' 8.  371. 

(c)  The  judgment  of  this  Court  was  affiimed,  see  ante,  p.  519. 

(d)7  H.f  N,  987.  (0  16  Q,  B.  610. 
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RicketU  ¥.  The  East  and  West  India  Docks  and  Bit- 
mingham  Junction  Railway  Company  {a\  The  Manchater^ 
Sheffield  and  Lincolnshire  Railway  Company^  appts., 
JFallis,  respt.  (6>  The  obligation  of  The  Midland 
Railway  Company  towards  the  owner  of  the  adjoining 
land  cannot  be  transferred  to  the  defendants,  who 
merely  nse  the  line  of  TTie  Midland  Railway  Company 
with  their  permission.  [Blackburn  J.  By  the  decision  io 
The  Great  Western  Railway  Con^pany  v.  Blake,  in  error  (c), 
the  present  case  is  disembarrassed  from  the  statatory 
obligation ;  in  that  case  Crompton  J.  said,  p.  993, ''  When 
The  Great  Western  Railway  Company  gave  a  ticket  to 
the  plaintiff  to  travel  from  Paddington  to  Milford,  they 
took  upon  themselves  all  the  responsibilities  by  which 
a  railway  Company  is  bound  with  reference  to  the 
carriage  of  passengers  the  whole  distance.''  And,  p.  994, 
''One  of  the  responsibilities  which  they  took  upon 
themselves  was  that  the  line  should  be  safe  and  secure 
the  whole  distance."  Though  he  had  just  before  men- 
tioned the  arrangement  between  the  two  Companies  by 
which  the  fares  were  apportioned  between  them,  his 
judgment  does  not  rest  entirely  upon  that]  That  case 
decides  that  if  one  Company  arranges  with  another  to 
run  trains  over  their  line  the  latter  Company  are  the 
agents  of  the  former,  so  that  the  negligence  of  the 
servants  of  the  latter  may  be  fairly  charged  against  the 
former:  it  does  not  alter  the  law  as  to  the  liability 
of  a  carrier  towards  the  passengers  carried.  In  Bed- 
head V.  The  Midland  Counties  Railway  Company  {d) 
Blackburn  J.,  who  dissented  from  the  majority  of  the 
Court,  held  that  there  was  a  duty  on  the  carrier  to 


(a)  12  a  B.  160. 
(c)  7  KfN,  987. 


{b)  14  a  B.  213. 
{d)SB,i  8,  371. 
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supply  a  Toadworthy  yebicle,  and  that  he  was  responsible 
for  the  consequences  of  his  failure  to  do  so  though 
occasioned  by  a  latent  defect ;  but  the  duty  of  a  railway 
Company  as  to  their  line  is  only  to  take  reasonable  care 
that  it  shall  be  secure;  and  there  is  no  warranty  by 
them  of  the  sufficiency  of  the  fences  to  keep  cattle 
from  straying  on  the  line. 


1868. 


Buxton 

V. 
NOBTH 

Eastern 
Bailway 
Ck>inpaDy. 


Blackburn  J.  As  to  the  first  question.  The  Great 
Western  RailuKty  Company  v.  Blake,  in  error  {a\  decides 
that  where  a  railway  Company  contracts  with  a  passenger 
to  carry  him  from  one  terminus  to  another,  and  the 
train  in  performing  the  journey  runs  over  the  line  of 
an  intermediate  railway,  it  is  part  of  the  contract  that 
the  Company  incurs  whatever  liability  the  other  Com- 
pany would  incur  as  to  one  of  its  own  passengers. 
According  to  that  decision,  which  is  a  very  convenient 
one,  the  defendants,  when  they  gave  the  ticket  to  the 
plaintiff,  impliedly  contracted  that  they  would  be  respon- 
sible for  negligence  in  Tlie  Midland  Railway  Company. 
That  disposes  of  the  rule  to  enter  a  nonsuit. 

The  next  question  is  as  to  the  extent  of  the  obligation 
of  the  defendants.  The  Lord  Chief  Baron  directed  the 
jury  as  if  stat  8  &  9  Vict.  c.  20.  s.  68.  cast  upon  a 
railway  Company  an  absolute  obligation,  as  regards 
their  passengers,  to  maintain  a  sufficient  fence  to 
prevent  cattle  straying  on  to  the  line.  It  is  indeed 
clear  that  as  between  the  owners  and  occupiers  of 
the  adjoining  lands  and  the  Company  sect.  68  does 
create  an  obligation  to  maintain  a  fence,  which  is, 
so  to  express  it,  cattleworthy.  But  the  proviso  at 
the  end  of  the  section  shews  that  it  is  an  enactment 
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for  the  benefit  only  of  the  owners  and  occupiers  of  the 
adjoining  lands,  for  if  they  agree  to  receive  and  are 
paid  compensation  the  Company  are  fireed  from  tbe 
statutory  obligation  to  make  the  fences.  It  is  necessary 
therefore  to  consider  what  is  the  obligation  of  the  Com- 
pany at  common  law,  and  the  extent  of  it  The  Company 
are  bound  to  take  all  reasonable  care  to  prevent  the 
safety  of  passengers  being  endangered  by  cattle  straying 
from  the  adjoining  land  on  the  line,  where  from  the 
nature  of  things  they  would  have  notice  that  cattle 
might  do  so.  And  therefore  when,  either  by  prescrip- 
tion or  by  statute,  th^  are  bound  to  maintain  fences, 
they  ought  to  take  every  reasonable  precaution  that 
the  fences  are  in  a  proper  state  and  sufficient.  And 
if  in  the  present  case  the  Lord  Chief  Baron  had  told 
the  jury  that  The  Midland  Railway  Company^  being 
under  a  statutory  obligation  to  maintain  the  fence,  and 
knowing  that  there  were  cattle  in  the  field,  should  have 
taken  reasonable  care  that  it  was  sufficient,  and  that  if 
in  consequence  of  that  Company's  servants  not  taking 
reasonable  precautions  the  fence  was  not  sufficient,  it 
would  be  a  breach  of  duty  for  which  the  defendants 
would  be  responsible,  no  objection  could  have  been 
made  to  the  direction.  But  the  case  was  left  to  them 
as  if  the  railway  Company,  being  under  an  absolute 
obligation  to  the  owners  and  occupiers  of  the  adjoining 
lands,  were  also  in  the  position  of  having  warranted 
the  plaintiff  that  no  cattle  should  stray  on  the  Une. 
In  my  opinion  the  obligation  cannot  be  carried  to  that 
extent  For  the  obligation  to  prevent  cattle  from  tres- 
passing on  the  line  is  not  analogous  to  the  duty  of  a 
shipowner  to  supply  a  seaworthy  ship,  or  of  a  carrier  by 
land  to  furnish  a  roadworthy  carriage,  or  of  a  railway 


XXXI.    VICTORIA. 


833 


Company  to  keep  the  line  in  repair.  It  cannot  be  more 
than  an  obligation  to  take  every  reasonable  precaution 
which  a  prudent  person  would  take  to  keep  cattle  off 
the  line.  Therefore  I  come  to  the  conclusion  that  there 
ought  to  be  a  new  trial.  But  as  it  is  a  point  of  some 
nicety,  the  plaintiff,  if  he  should  be  so  advised,  may 
have  leave  to  appeal. 
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LtrsH  J.  The  first  question  is  disposed  of  by  The 
Great  ffestem  Railway  Company  v.  Blake  (a).  And  even 
if  there  were  not  that  case,  I  should  hold  that  a  Com- 
pany undertaking  to  carry  passengers  over  another  line 
becomes  answerable  for  negligence  happening  on  it  as 
much  as  if  it  had  happened  on  their  own  line.  There- 
fore  the  Lord  Chief  Baron  was  right  in  declining  to 
nonsuit 

The  remaining  question  is,  whether  the  direction  of 
the  learned  Judge  was  correct  He  stated  to  the  jury 
that  if  a  railway  Company  did  not  comply  with  the  pro- 
visions of  stat  8  &  9  Vict  c.  20.  s,  68.  they  were  guilty 
of  a  breach  of  duty  towards  their  passengers.  But  the 
obligation  created  by  that  section  has  nothing  to  do  with 
the  duty  of  the  Company  towards  passengers.  It  is  an 
absolute  obligation  as  between  the  Company  and  the 
owners  and  occupiers  of  adjoining  lands  to  maintain 
sufficient  fences  "  for  separating  the  land  taken  for  the 
use  of  the  railway  from  the  adjoining  lands  not  taken, 
and  protecting  such  lands  from  trespass,  or  the  cattle 
of  the  owners  and  occupiers  thereof  firom  straying 
thereout,  by  reason  of  the  railway/'  so  that  if  the 
fence  is  not  sufficient,  and  by  reason  of  that  insuf- 
ficiency the  cattle  in  the   adjoining   lands   stray  on 

(a)  7  H.fN,  087. 
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the  line  and  are  killed^  fche  Company  are  answerable 
to  the  owners  whether  they  were  guilty  of  negligence 
or  not.     The  obligation  towards  passengers  arises  at 
common  law  from  the  Company  undertaking  to  carry 
for  hire,  and  is  an  obligation  to  take  all  due  care  to 
prevent  any  accident  to  passengers  travelling  in  their 
carriages.    And  where  by  arrangement  with  the  Com- 
pany an  adjoining  owner  has  taken  on  himself  the 
obligation  to  make  and  maintain  a  fence,  or  has  dis- 
pensed with  any,  if  the  want  of  a  sufficient  fence  makes 
the  railway  unsafe,  and  an  accident  happens  to  passen- 
gers in  consequence,  the  Company  are  answerable  to 
them,   though  they   are  under  no  obligation  to  the 
adjoining  owner.    Therefore   the  proposition  was  laid 
down  too  broadly  to  the  jury.     The  question  left  to 
them  should  have  been  whether  the  Company  had  been 
guilty  of  a  breach  of  duty  towards  their  passengers, 
their  duty  being  to  take  all  due  care  to  prevent  acci- 
dents.   Consequently  the  rule  for  a  new  trial  must  be 
made  absolute;   but  I  agree  that  the  plaintiff  should 
have  an  opportunity  of  appealing,  because  the  present 
case  is  analogous  to  that  now  before  the  Court  of  error 
from  this  Court  (a). 

Rule  to  enter  nonsuit  discharged. 
Rule  absolute  for  a  new  trial  (ft). 


(a)  BedkBod  v.  The  Midland  Saiha^  Com^pany,  on  t^pptoL,  ante,  p. 
619. 
(6)  There  was  no  further  step,  as  the  parties  settled  the  action. 
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Stat.  2&3W,  4.  e.  xlTiii.,  reciting  that  a  railway  "  for  the  passage  of   p  ^ 
waggons,  engines,  and  other  carnages/'  would  facilitate  the  oonTeyanoe   -^^^^^ 
of  coaLf  and  other  hea^y  articles  to  certain  slate  quarries,  and  of  uates,    ^o^P^'^lf- 
copper  and  other  ores  to  the  sea  side,  and  would  otherwise  be  of  gr^ »t  •''OCpOTOWW 
public  utilitjr,  empowered  a  Company  to  make  and  maintain  a  raUway   ^!^' 
«  passable  for  wagons  and  other  carriages,"  and  to  erect  and  set  up      ^^*^^ 
(inter  alia)  fire  engines  or  other  machines,  and  to  do  all  other  matters  ^^^^^y* 
and  things  fit  or  necessary  for  the  making  and  asin^  the  railway.  While   -^^^«  /*'<>»» 
one  of  the  Company's  tzains,  canying  passengers  in  accordance  with  a  'P^^'^- 
certificate  of  the  Board  of  Trade,  ana  drawn  by  a  8t«am  locomotive 
engine,  was  passing  along  the  line  sparks  from  the  engine  were  emitted 
and  blown  towards  a  haystack,  whicli  took  fire  and  was  burnt.     Held, 
that  the  Company  had  not  statutory  authority  to  use  locomotive  engines, 
and  therefore  were  liable  to  an  action  for  the  damage  notwithstanding 
all  reasonable  precautions  had  been  taken  by  them  to  prevent  the 
emission  of  sparks. 

/'^ASE  stated  on  appeal  from  the  County  Court  of 
Carnarvonshire^  holden  at  Portmadoe. 

This  was  an  action  to  recover  damages  which  the 
plaintiff  had  sustained^  and  which  had  been  caused  by 
the  defendants  under  the  following  circumstances. 

The  defendants  are  a  railway  Company^  incorporated 
by  Stat  2  &  3  fT.  4.  c.  xlviii.  The  plaintiff  is  the 
occupier  of  a  tenement  adjoining  the  Company's  line. 
In  the  month  of  August  one  of  the  defendant's  trains, 
carrying  passengers  in  accordance  with  a  certificate  of 
the  Board  of  Trade^  and  drawn  by  a  steam  locomotive 
engine^  was  proceeding  along  the  line,  and,  in  passing 
the  plaintiff's  premises,  sparks  from  the  engine  were 
emitted  and  blown  towards  a  haystack  belonging  to 
the  plaintiff,  which  immediately  took  fire,  and,  together 
with  the  building  in  which  it  was  stacked,  was  burnt 
down.  All  reasonable  precautions  had  been  taken  by 
the  defendants  to  prevent  the  emission  of  sparks. 
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It  was  contended  by  the  defendants  that,  their  Com- 
pany being  incorporated  by  Act  of  Parliament,  and  all 
reasonable  and  necessary  precautions  having  been  taken 
by  them  against  the  emission  of  sparks  and  fire  from 
their  engines,  they  were  not  liable  for  any  injury  done 
to  adjacent  property  by  reason  of  the  escape  of  sparks 
from  their  engines.  The  plaintiff  contended  that  the 
defendants  were  not  empowered  by  their  Act  or  by  any 
other  law  to  use  steam  locomotive  engines,  and  that  if 
they  used  them  they  were  liable  at  common  law  for  any 
resulting  injury  to  adjoining  property. 

The  Judge  held  that  the  defendants  were  authorised 
by  law  to  use  steam  locomotive  engines  on  their  railway, 
and,  having  adopted  all  reasonable  precautions  against 
the  emission  of  fire  and  sparks,  were  entitled  to  judg- 
ment 

The  question  for  the  opinion  of  this  Court  was,  whether 
the  defendants  were  authorised  by  law  to  use  steam 
locomotive  engines  on  their  railway,  so  as  to  exempt 
them  firom  liability  for  injuries  done  to  adjoining 
property  by  reason  of  their  using  such  engines,  reason- 
able precautions  being  adopted  by  them  to  guard  against 
such  injuries. 

Stat.  2  &  3  fF.  4.  c.  xlviii.  was  passed  in  1832,  "for 

making  and  maintaining  a  railway  or  tramroad  fix>m  a 

certain  quay  at  Partmadock,  in  the  parish  of  Ynys- 

cynhaiarn  in  the  county  of  Carnarvon^  to  certain  slate 

quarries,  called,  &c.,  in  the  parish  of  Festiniog  in  the 

county  oi  MerianeihJ*   Sect.  1,  after  reciting  among  other 

things  that  "  the  making  and  maintaining  a  railway  or 

tramroad  or  railways  or  tramroads,  for  the  passage  of 

waggons,  engines,  and  other  carriages,  commencing  at 

or  near  &c.^  and  terminating  at  or  near  &c.,  wUl  be 
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the  means  of  opening  a  more  direct,  easy,  cheap,  and 
commodious  communication  between  the  interior  of  the 
principal  district  of  slate  and  other  quarries  of  the 
county  of  Merioneth  and  the  various  shipping  places  at 
and  within  the  said  several  counties  of  Carnarvon  and 
Merioneth,  and  will  greatly  facilitate  the  conveyance  of 
coals  and  other  heavy  articles  to  the  several  slate  and 
oth^r  quarries  and  mines  in  the  said  district,  and  the 
conveyance  of  the  slates,  copper  and  other  ores,  and 
other  productions  of  the  said  slate  and  other  quarries 
and  mines,  and  of  the  surrounding  country  to  the  sea 
side,  and  will  otherwise  be  of  great  public  utility,^' 
incorporated  The  Festiniog  Railway  Company* 

Sect.  2  empowered  the  Company  to  make  and  main- 
tain a  railway  or  tramroad,  railways  or  tramroads,  to  be 
called  The  Festiniog  Railway,  '^  passable  for  waggons 
and  other  carriages,^'  and  also  complete  and  maintain 
inclined  planes  on  such  parts  of  the  land  as  should 
appear  to  be  necessary. 

Sect.  3  empowered  the  Company,  among  other  things, 
to  erect  and  set  up  such  '^houses,  warehouses,  toll 
houses,  landing  places,  weighing  beams,  cranes,  fire 
engines,  or  other  machines,''  as  the  Company  should  think 
necessary  and  convenient  for  the  purposes  of  the  under- 
taking ;  ''  and  also  to  make,  set  out,  and  appoint  such 
roads  and  ways,  convenient  for  hauling  or  drawing  of 
waggons  and  other  carriages  passing  upon  the  said 
railway  or  tramroad,  with  men  or  horses,  or  otherwise," 
as  the  Company  should  think  convenient ;  ''and  to  con- 
struct, make,  and  do  all  other  matters  and  things  fit  or 
necessary  for  the  making,  altering,  preserving,  improving, 
completing^  and  using  the  said  railway  or  tramroad, 
wharfs  and  other  works  to  be  made  or  constructed  in 
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pursuance  of   and  according  to  the  true  intent  and 
meaning  of  this  Act/' 

Sect  5  enacted  that  the  Company  "in  erecting  or 
setting  up  any  engine  or  engines,  commonly  called  steam 
engines,  shall  use  the  most  approved  method  to  consume 
and  bum  the  smoke  arising  therefrom,  so  as  to  prevent 
the  same  occasioning  any  nuisance  whatsoever  f'  and  if 
they  should  set  up  or  use  any  steam  engine  without 
burning  or  consuming  the  smoke  upon  that  principle, 
they  were  to  pay  for  every  neglect  or  default  a  penalty 
of  50/1,  and  the  steam  engine  might  be  abated  as  a 
nuisance. 

Sect.  10  enacted  that  where  the  railway  crossed  any 
public  highway  (not  being  turnpike)  on  a  level,  the  Com- 
pany should  erect  and  maintain  a  sufficient  gate  on  each 
side  of  the  highway,  which  should  be  kept  constantly  shut, 
'^  except  during  the  times  when  carriages  passing  along  tbe 
said  railway  or  branches  shall  have  to  cross  such  public 
highway,  and  then  the  same  shall  be  opened  for  the  pur- 
pose only  of  letting  such  carriages  pass  through ;  and  the 
driver  or  person  entrusted  with  the  care  of  any  carriage, 
or  with  any  train  of  carriages,  upon  the  said  railway,  &&» 
shall  cause  every  such  gate  to  be  shut  as  soon  as  such 
carriage  shall  have  passed  through  the  same,  under  the 
penalty  of  5L  for  every  default  therein.^' 

Sect.  17  prohibited  the  Company,  in  canying  the 
railway  over  Traeth  Mawr  embankment,  from  occupying 
more  of  the  embankment  than  was  absolutely  necessary 
in  laying  the  railway  upon  its  surface,  and  not  exceed- 
ing three  feet  in  breadth  between  the  rails  upon  any 
part  of  it. 

Sect  31  gave  compensation,  to  be  settled  by  a  jury, 
to  any  person  who  should  sustain  damage  in  his  lands, 
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tenements^  or  hereditaments,  *'  by  reason  of  the  execution 
of  any  of  the  powers  given  by  this  Act,  and  for  which 
a  compensation  is  not  hereinbefore  provided.'' 

Sect.  120  prohibited,  with  certain  exceptions,  all  per- 
sons from  riding,  leading,  or  driving  any  horse,  cattle 
&c.  upon  the  railway  or  tramroad,  under  a  penalty  to 
the  CSompany  not  exceeding  5/. 
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Morgan  Lloyd^  for  the  plaintiff.— The  defendants  are 
liable  at  common  law  for  the  injury  done  to  the  plaintiff 
by  reason  of  the  use  of  locomotive  engines  on  their 
railway,  and  it  is  no  answer  that  they  adopted  all  proper 
precautions  in  the  use  of  them,  and  were  not  guilty  of 
negligence;  Fletcher  v.  Ry lands j  in  error  (a).    Blackburn 
J.,  in  delivering  the  judgment  of  the  Exchequer  Chamber, 
p.  272,  shews  that  the  doctrine  on  which  that  case  was 
decided  was  laid  down  as  early  as  the  Year  Book,  20  E.  4. 
11.  pi.  10.,  by  Brian  C.  J.     Stat  2ScS  fF.  4uc.  xlviii. 
does  not  either  expressly  or  by  implication  authorise  the 
defendants  to  use  locomotive  engines ;  and  stat.  5  &  6 
Vict  e.  66.,  which  by  sect.  4  requires  that  before  a 
railway  is  opened  for  the  conveyance  of  passengers 
notice  shall  be  given  to  the  Board  of  Trade,  does  not 
empower  them  to  give  a  certificate  which  would  legalise, 
the  use  of  locomotive  engines  where  it  has  not  been 
authorised  by  the  special  Act.     They  were  not  much 
used  in  1832  when  the  defendants  obtained  their  Act, 
and  the  railway  or  tramroad  was  not  constructed  for 
them,  being  intended  for  the  conveyance  of  coals,  slates 
and  minerals,  and  its  width  being  by  sect.  17  limited  to 
three  feet.     Sect  2  empowers  the  Company  to  make  a 
railway  or  tramroad  "passable  for  waggons  and  other 

(a)  4  H  #  C.  263;  affirmed  in  D.  P.,  37  L.  J,  Exch.  161 ;  L,R.3  H, 
L.  a  330. 
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carriages '"  and  sect.  119  gives  all  persons  liberty  to  pass 
upon  and  use  the  railway  or  tramroad  "  with  carts,  wag- 
gonsy  or  other  carriages  properly  constructed/'  upon  pay- 
ment of  certain  rates  and  tolls ;  but  the  **  other  carriages" 
must  be  ejusdem  generis,  as  waggons.  Sect.  5,  which 
enacts  that  the  Company,  '*  in  erecting  or  setting  up 
any  engine  or  engines,  commonly  called  steam  engines, 
shall  use  the  most  approved  method  to  consume  and 
bum  the  smoke  arising  there£rom,  so  as  to  prevent  the 
same  occasioning  any  nuisance  whatsoever,  refers  to 
stationary  engines  to  be  used  for  drairing  waggons  up 
the  inclined  planes  on  the  line.  Therefore  the  defendants 
are  not  within  the  exception  in  Rex  v.  Pease  and  others  {a) 
and  Vaughan  v.  The  Taff  Vale  Railway  Company^  on 
appeal  (ft).  [He  also  cited  Piggot  v.  The  Eastern  Counties 
Railway  Company  (c).]  The  wind  which  blew  the  sparks 
to  the  plaintiff's  haystack  was  not  such  a  vis  major  as 
exempts  the  defendants  from  their  common  law  liability ; 
TubervH  v.  Stamp  (d). 


Huddleston  {Gainsford  Bruce  with  him),  for  the  defend- 
ants.— The  wind  which  blew  the  sparks  to  the  plaintiff's 
haystack  excuses  the  defendants ;  Tuberml  v.  Stamp  (</). 
[Blackburn  J.  It  is  not  stated  to  have  been  a  storm  or 
tempest,  which  is  the  exception  mentioned  in  that  case.] 
The  only  difference  between  the  present  case  and 
Vaughan  v.  The  Taff  Vale  Railway  Company,  on  ap- 
peal (b),  is,  that  the  Company  in  that  case  had  statatoiy 
authority  to  use  locomotive  engines.  [He  also  cited 
Aldridge  v.  The  Great  Western  Railway  Company  (e).] 
Stat.  2  &  3  fV.  4i.  c.  xlviii.  must  be  taken  to  authorise 


(fl)  4  2?.  #  Ad.  30. 
(c)  3  C.  B.  229. 


(h)  5  H.  #  JV.  679. 
(d)  1  Salk.  13. 


W  3-V.  ^-  G.oUk 
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the  use  of  locomotive  engines.  The  preamble  recites 
that  the  railway  is  intended  ''for  the  passage  of  waggons, 
engines,  and  other  carriages/^  And  sect.  8  empowers 
the  Company  to  do  '*  all  other  matters  and  things  fit  or 
necessary''  for  nsing  the  railway,  and  therefore  sanctions 
all  appliances  which  may  be  from  time  to  time  introduced 
by  science  (a).  [He  also  referred  to  sects.  10, 31, 120.] 
The  use  of  locomotiye  engines  upon  railways  was  recog- 
nized  in  1823»  as  appears  from  Bex  v.  Pease  and  others  (b). 


1868. 
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Morgan  Lloyd,  in  reply. 


Blackbubn  J.  I  think  that  the  appellant  is  right, 
and  that  the  Company  are  liable  to  make  good  the 
damage  caused  by  the  sparks  from  their  engine.  The 
general  rule  laid  down  in  Fletcher  v.  Bylands,  in  error  {c\ 
as  to  liability  in  such  cases  is  that,  when  a  person 
for  his  own  purposes  brings  on  his  laud  anything  likely 
to  do  mischief  if  it  escapes,  the  law  casts  upon  him  an 
absolute  duty  to  keep  it  in  at  his  peril,  and  if  he  does 
not  do  so  he  is  answerable  for  the  damage  which  is 
the  natural  consequence  of  its  escape.  The  defendants 
in  the  present  case  used  a  locomotiye  engine  from  which 
sparks  were  likely  to  escape ;  and  they  must  at  their 
peril  take  precautions  to  prevent  that  escape;  and  if 
sparks  escaped,  even  without  negligence  on  their  part, 
and  did  mischief,  they  are  liable  at  common  law  to  pay 
damages  for  the  injury  done.  Exceptions  to  this  liability 
are  shewn  in  Rex  v.  Pease  and  others  (&)  and  Vaughan 

(a)  See  however,  per  8hee  J.,  in  Reg.  t.  The  Bradford  Navigation 
Company,  Q  B.  f  8,  631.  652. 

(b)  4B,f  Ad.  30. 

{e)  AH.iC.  263.  271 ;  affirmed  in  D.  P.,  37  L.  J.  Exch.  161 ;  L.  R. 
3  ff.  L.  C.  330. 
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V.  Ttie  Taff  Vale  Railway  Company  (a).     In  the  former 
case,  the  defendants  were  authorized  by  Act  of  Parlia- 
ment passed  in  1821  to  make  a  railway  or  tramroad 
adjacent  to  a  highway,  and  by  another  Act  passed  in 
1828  were  authorized  to  use  locomotive  engines  upon 
the  railway  or  tramroad ;  and  these  frightened  the  horses 
of  persons  using  the  highway ;  but  the  Court  held  the 
defendants  not  liable  to  be  indicted  for  a  nuisance^  on 
the  ground  that  the  latter  Act  gave  them  ''  unqualified 
authority  to  use  the  engines.**    In  Vaughan  v.  The  Taff 
Vale  Railway  Company y  on  appeal  {a),  this  principle  was 
applied  to  a  civil  action.     The  Company  were  expressly 
authorised  by  sect.  86  of  The  Railways  Clauses  Con- 
solidation Act,  1845,  8  &  9  Vict  c.  20.,  to  use  locomo- 
tive engines,  and  as  a  necessary  consequence  to  carry 
fire  along  the  railway,  and  the  Exchequer  Chamber 
decided   that  this  express  authority  of  the  Legislature 
took  the  case  out  of  the  operation  of  the  common  lav 
rule,  subject  to  the  condition  that  the  Company  took  all 
reasonable  precautions.     Cockbum  C.  J.  said,  p.  685, 
*'  Where  the  Legislature  has  sanctioned  and  authorized 
the  use  of  a  particular  thing,  and  it  is  used  for  the 
purpose  for  which  it  was  authorised,  and  every  precaution 
has  been  observed  to  prevent  injury,  the  sanction  of  the 
Legislature  carries  with  it   this  consequence,  that  if 
damage  results  from  the  use  of  such  thing  independently 
of  negligence  the  party  using  it  is  not  responsible/'    In 
order  to  bring  the  present  case  within  that  decision  it 
i^  essential  to  shew  that  the  defendants'  Act  expressly 
authorised   the  use  of  locomotive  engines:  it  is  not 
enough  to  shew  that  the  Act  contained  no  words  pro- 
hibiting their  use,  so  that  the  defendants  might  use  them 


(a)bIL^  N,  679. 
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as  a  person  might  on  his  own  land^  which  he  must  do  at 
his  periL  The  preamble  of  the  Act  incorporating  the 
defendants'  Company,  stat.  2  fV.  4.  e.  zlyiii.,  recites  the 
advantage  which  would  accrue  to  the  district  from  the 
making  and  maintaining  a  railway  or  tramroad  "  for  the 
passage  of  waggons,  engines,  and  other  carriages/'  that 
may  refer  to  locomotive  engines  or  to  moveable  machines 
such  as  cranes,  which  are  mentioned  in  sect.  3.  By 
sect.  3  the  Company  are  empowered  to  make  roads  and 
ways  convenient  for  hauling  or  drawing  waggons  and 
other  carriages  passing  upon  the  railway  "  with  men  or 
horses^  or  otherwise'*;  the  latter  word  may  refer  to  loco- 
motive engines,  but  more  probably  to  stationary  engines, 
which  are  the  only  ones  mentioned  in  sect.  6.  The 
utmost  that  can  be  said  is,  that  the  statute  authorises 
the  making  of  a  railway  or  tramroad,  and  the  drawing 
of  carriages  along  it  by  some  means  or  other,  and  does 
not  prohibit  the  use  of  locomotive  engines.  It  follows 
from  the  view  I  take  that  the  decision  of  the  Judge 
must  be  overruled,  but  it  is  a  question  of  some  nicety. 


18G8. 


Jones 

Festinioo 

Bailwaj 

CompaDy. 


LiTSH  J.  The  case  raises  a  point  of  nicety^  but  I 
entirely  concur  with  my  brother  Blackburn,  I  cannot 
see  that  the  Company  have  any  statutory  authority  to 
use  locomotive  engines.  Therefore  they  are  subject  to 
the  common  law  liability,  and  must  use  them  at  their 
peril.  This  principle  is  illustrated  by  Fktcher  v.  Rylands, 
in  error  (a),  and  the  cases  there  referred  to,  and  by 
passages  in  Cam.  Dig*  tit.  Action  upon  the  Case  for 
Negligence  (A.  6.). 

Judgment  for  the  plaintiff  for  a  new 
trial,  without  costs. 

(a)  4fl:#C.263;  affirmed  in  D.  P.,  37  X.  j;  fircA.  161;  L,R.3H, 
L.  C.  330. 
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Joint  Stock 
Company, 
Forged  trans- 
Jer  of  shares. 
*  Share  certiJU 
eate. 
Estoppel. 
Bemsdy  of 
Company. 
Companiss 
Act,  1862, 
25  #-  26  Vict. 
&  89.  M.  31. 
35. 


In  the  matter  of  The  Companies  Act,  1862, 
and  of  The  Bahia  and  San  Francisco 
Railway  Company,  Limited,  and  of  Am&lib 
Tbittin,  R.  Burton  and  M.  A.  Gk)ODBURN. 

In  the  matter  of  The  Companies  Act,  1862, 
and  of  The  Recife  and  San  Francisco 
Pernambuco  Railway  Company,  Limited,  and 
of  Am&lie  Trtttin,  J.  J.  Langlet,  and 
others  (a). 


r.,  the  registered  holder  of  five  shares  in  a  joint  stock  Companj, 
limited,  deposited  the  share  certificates  vrith  a  stockbroker.  A  forged 
transfer  of  the  shares  to  S.  and  G.  having  been  left  with  the  secretary 
of  the  Company  for  registration,  together  with  the  share  certificates,  he 
in  accordance  with  the  usual  custom  of  bnsiness  registered  the  transfer 
and  remoTed  the  name  of  71  from  and  placed  the  names  of  8.  and  G. 
upon  the  register  as  holders  of  the  shares,  and  share  certificates  woe 
handed  to  them.  B.  and  O.  having,  through  their  broker,  bought  on 
the  Stock  Exchange  five  shares  in  the  Company,  S.  and  G.  transferred  the 
shares  comprised  in  the  forged  transfer  to  n.  and  G.  respectively,  and 
they  were  registered  as  the  holders  of  the  shares,  and  share  certifieatee 
were  hafided  to  them.  Upon  application  to  the  Court  under  The  Com- 
paniee  Act,  1862, 25  &  26  Vic^.  <;.  89. «.  35.,  it  was  ordez^  that  the  name 
of  T,  be  restored  to  the  register,  and  a  special  case  be  stated  between  B. 
and  G.  and  the  Company  for  determining  the  amount  of  damages  (if  any) 
which  the  Company  were  liable  to  pay  them.    Held, 

1.  That  the  Company,  by  givins  the  certificates,  represented  that  S. 
and  G.  were  the  la^ul  holders  of  the  shares  mentibnea  in  them,  intend- 
ing that  persons  purchasing  the  shares  should  act  thereon,  and  that,  B. 
and  G.  havins  bonA  fide  acted  upon  that  representation,  the  Company 
were  estopped  from  denying  the  truth  of  it. 

2.  That  B.  and  G.  were  entitled  to  recover  from  the  Company  the 
value  of  the  shares  at  the  time  the  Company  refused  to  recognise  them 
as  shareholders,  with  interest  at  4  per  cent. 

3.  Quesre.  Whether  the  Company  bad  a  remedy  over  against  S.  and  G,  f 

TN  Hilary  Term,  1867>  rules  were  obtained  in  these 
eases  under  The  Companies  Act,  1862, 25  &  26  Vict. 

(a)  The  report  of  these  cases  has  been  unavoidably  delayed. 
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c.  89.  8.  35.,  on  behalf  of  AmeUe  TVittin,  and  upon 
cause  being  shewn  in  the  first  of  them  on  behalf  of 
R.  Burton  and  M.  A.  Goodbwn  and  The  Bahia  and  San 
Francisco  Railway  Company,  Limited^  it  was  ordered  that 
A.  Triittn^B  name  should  be  restored  to  the  register  of 
the  Company  in  respect  of  the  five  shares  in  the  Com- 
pany numbered  &c.y  and  that  the  Company  should  pay 
to  A,  Trittin  any  dividend  that  had  fallen  due  since  the 
shares  were  transferred  from  her  name.  And  it  was 
further  ordered  that  a  special  case  should  be  stated 
between  R.  Burton  and  M,  A.  Goodburn  and  the  Com- 
pany for  the  purpose  of  determining  the  amount  of 
damages  (if  any)  which  the  Company  were  liable  to  pay 
them  respectively. 

In  the  second  of  these  cases  a  similar  order  was  made 
in  respect  of  twenty-six  shares  in  The  Recife  and  San 
Francisco  Pemambuco  Railway  Company. 

The  following  special  case  was  accordingly  stated  in 
the  first  of  these  cases. 

On  the  8th  March,  1866,  A.  Trittin  was  the  registered 
holder  of  five  shares  in  The  Bahia  and  San  Francisco 
Railway  Company,  Limited^  and  deposited  the  certificates 
of  the  shares  with  T  C  Oldham,  a  stockbroker,  and 
requested  him  to  keep  them  and  to  receive  the  dividends 
payable  on  them. 

On  the  17th  April,  1866,  a  transfer  of  the  five  shares 
to  J.  A,  Stocken  and  i9.  Goldner,  purporting  to  be  executed 
by  A.  Trittin,  but  which  was  admitted  to  have  been  a 
forgery,  was  left  with  the  secretary  of  the  Company  for 
registration,  together  with  the  certificates  of  the  shares. 

The  secretary  of  the  Company  in  the  ordinary  course 
of  business  then  sent  by  post  to  the  last  place  of 
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residence  of  A.  Trittin  a  written  notice  that  the  deed  of 
transfer  had  been  received  by  him,  and  after  ten  days, 
having  received  no  answer  from  her,  he  registered  the 
deed  of  transfer,  and  removed  the  name  of  A»  Trittm 
from,  and  placed  the  names  of  J.  A.  Stocken  and  S. 
Goldner  upon,  the  register  of  shareholders  as  holders  of 
the  five  shares,  and  share  certificates  in  respect  of  those 
shares  were  handed  to  them. 

In  May,  1866,  R.  Burton,  through  his  broker,  bought 
on  the  Stock  Exchange  four  shares  in  the  Company,  and 
M.  A.  Goodburn,  by  her  broker,  bought  one  share.  About 
the  same  time  J.  A.  Stocken  and  S.  Goldner  sold  five 
shares  in  the  Company  to  A.  Bristowe,  a  stockbroker, 
and  in  pursuance  of  those  contracts,  transferred  four  of 
the  shares  comprised  in  the  forged  transfer  to  R  Burton, 
and  the  remaining  one  to  M.  A,  Goodbum. 

It  was  admitted  that  JR.  Burton  and  M.  A.  Goodbum 
entered  into  the  contracts  bonS  fide  and  for  value  of  the 
shares  without  notice  of  any  fraud,  and  according  to  the 
usual  course  of  business  with  reference  to  the  purchase 
of  shares,  and  that  on  or  shortly  after  the  28th  May, 
1866,  they  were  duly  registered  by  the  Company  as  the 
holders  of  the  shares,  and  share  certificates  in  respect 
of  the  shares  were  duly  handed  to  them.  In  these 
transactions  everything  was  done  by  the  Company  in 
accordance  with  the  usual  course  of  business,  and  there 
was  nothing  in  the  circumstances  so  far  as  they  were 
known  to  the  Company  to  excite  their  suspicion,  or 
to  induce  them  to  depart  from  the  usual  ioxxrae  of 
business. 

The  form  of  share  certificate  used  by  the  Company 
was  as  follows  : — 
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''Certificate  of  shares. 
''  Bahia  and  San  Francisco  Railway  Company^  Limited. 
**  Registered  under  the  Joint  Stock  Companies  Act 
of  1866.     26th  January,  1858. 

Nos to 

Five  shares  of  £20  each. 
''  This  is  to  certify  that  is  the 

r^stered  holder  of  the  shares  Nos to in  the 

above  Company  (sabject  to  the  Articles  of  Association)^ 
on  each  of  which  there  has  been  paid  up  to  this  day 
three  pounds. 

"  Given  under  the  common  seal  of  the  Company^  the 
day  of  1868.*' 

"  Directors." 

Among  the  articles  of  association  attached  to  the 
memorandum  of  association  of  the  Company  were  the 
following. 

"  1st  Only  such  of  the  r^ulations  of  Table  B.  of 
The  Joint  Stock  Companies  Actj  1866,  as  are  expressly 
set  forth  in  these  articles  of  association  shall  apply,  and 
the  other  regulations  of  Table  B.  shall  not  apply." 

''25th.  The  Board  shall  determine  the  mode  and 
conditions  of  and  the  charges  for  the  transfers  of  shares, 
but  no  such  charge  shall  exceed  2«.  6c/.  for  every  trans- 
feror named  in  the  instrument  of  transfer,  and  no  such 
transfer  not  valid  according  to  the  law  of  England  shall 
be  binding  on  the  Company. 

''  26th.  Every  original  shareholder  shall,  on  payment 
of  such  sum,  not  exceeding  2#.  6cf.,  as  the  directors  pre- 
scribe, be  entitled  to  a  certificate,  under  the  common 
seal  of  the  Company,  and  under  the  hands  of  two  of  the 
directors,  specifying  the  share  or  shares  held  by  him, 
and  the  amount  paid  up  in  respect  thereof;''  &c. 
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The  questions  for  the  opinion  of  the  Court  were, 
First  Whether,  as  against  the  Company^  A  Burton 
and  A/.  J.  Goodbum  were  entitled  to  the  shares  in  the 
Company  or  an  equivalent  number  ?  Secondly.  Whe- 
ther they  were  entitled  to  any  and  what  damages  to  be 
paid  to  them  by  the  Company. 

The  special  case  stated  in  the  second  of  these  cases 
was  to  the  same  effect,  except  that  The  Recife  and  San 
Francisco  Pemambuco  Railway  Company  did  not  send  to 
A*  Trittin  any  letter  or  notice  in  writing  that  the  deed 
of  transfer  had  been  left  at  the  Company's  offices,  but 
the  share  certificates  in  respect  of  the  shares  mentioned 
in  the  transfer  were,  according  to  the  usual  course  of 
business  of  the  Company,  left  at  the  offices  of  the 
Company  by  the  stockbroker  before  registration  of  the 
transfer. 

It  was  admitted  that,  if  the  claimants  were  entitled 
to  recover  in  the  first  of  these  cases,  the  claimants 
in  the  second  must  also  be  entitled. 

The  Joint  Stock  Companies  Act,  1856,  19  &  20  Vtd, 
c.  47.  B.  9.,  enacts:  "The  memorandum  of  association 
may  be  accompanied  by  or  have  annexed  thereto  or 
endorsed  thereon  articles  of  association,  signed  by  the 
subscriber  sto  the  memorandum  of  association,  and 
prescribing  regulations  for  the  Company;  but  if  no  such 
regulations  are  prescribed,  or  so  far  as  the  same  do  not 
extend  to  modify  the  regulations  contained  in  the  Table 
marked  B.  in  the  Schedule  hereto,  such  last  mentioned 
regulations  shall,  so  far  as  the  same  are  applicable,  be 
deemed  to  be  the  regulations  of  the  Company,''  and  shall 
bind  the  Company  and  the  shareholders. 

Table  B.  is  intituled  **  Regulations  for  management 
of  the  Company,''  and  under  the  head  '*  Shares'*  con- 
tains among  other  clauses. 
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**  (8.)  Every  shareholder  shall,  on  payment  of  such 
snm,  not  exceeding  l^.,  as  the  Company  may  prescribe^ 
be  entitled  to  a  certificate,  under  the  common  seal  of 
the  Company,  specifying  the  share  or  shares  held  by 
him^  and  the  amount  paid  up  thereon/* 

By  The  Companies  Act,  1862,  25  &  26  Vict  c.  89. 
«•  25.  (corresponding  to  sect.  16  of  stat.  19  &  20  Vict, 
e.  47.)9 ''  Every  Company  under  this  Act  shall  cause  to 
be  kept  in  one  or  more  books  a  register  of  its  mem- 
bers, and  there  shall  be  entered  therein  the  following 
particulars : 

''(1.)  The  names  and  addresses,  and  the  occupations, 
if  any,  of  the  members  of  the  Company,  with 
the  addition,  in  the  case  of  a  Company  having 
a  capital  divided  into  shares,  of  a  statement  of 
the  shares  held  by  each  member,  distinguishing 
each  share  by  its  number :  and  of  the  amount 
paid  or  agreed  to  be  considered  as  paid  on  the 
shares  of  each  member : 
*^  (2.)  The  date  at  which  the  name  of  any  person  was 

entered  in  the  register  as  a  member : 
**  (3.)  The  date  at  which  any  person  ceased  to  be  a 
member :" 
''And  any  Company  acting  in  contravention  of  this 
section  shall  incur  a  penalty  not  exceeding  67.  for  every 
day  during  which  its  default  in  complying  with  the 
provisions  of  this  section  continues,  and  every  director 
or  manager  of  the  Company  who  shall  knowingly  and 
wilfully  authorise  or  permit  such  contravention^  shall 
incur  the  like  penalty." 

Sect.  81  (corresponding  to  sect.  21  of  stat.  19  &  20 
VicL  c.  47.).  **  A  certificate,  under  the  common  seal  of 
the  Company,  specifying  any  share  or  shares  or  stock 
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held  by  any  member  of  a  Company,  shall  be  primd 
facie  evidence  of  the  title  of  the  member  to  the  share 
or  shares  or  stock  therein  specified.'^ 

Sect  82  (corresponding  to  sect.  23  of  sUt  19  &  20 
Vict  c.  47.).  *'The  register  of  members,  commencing 
from  the  date  of  the  registration  of  the  Company,  shall 
be  kept  at  the  r^stered  office  of  the  Company ;"  and  shall 
during  business  hours^  subject  to  such  reasonable  restric- 
tions as  the  Company  in  general  meeting  may  impose, 
be  open  to  the  inspection  of  any  member  gratis,  and  to 
the  inspection  of  any  other  person  on  the  payment  of 
Is.,  or  such  less  sum  as  the  Company  may  prescribe,  for 
each  inspection;  and  every  member  or  other  person 
may  require  a  copy  of  the  raster,  on  payment  of  6i. 
for  every  hundred  words  required  to  be  copied;  and 
any  Judge  at  chambers  may  by  order  compel  an  imme- 
diate inspection  of  the  register. 

Sect.  85  (corresponding  to  sect.  25  of  stat.  19  &  20 
VicL  c.  47.).  **  If  the  name  of  any  person  is,  without 
sufficient  cause,  entered  in  or  omitted  from  the  register 
of  members  of  any  Company  under  this  Act,  or  if 
default  is  made  or  unnecessary  delay  takes  place  in 
entering  on  the  register  the  fact  of  any  person  having 
ceased  to  be  a  member  of  the  Company,  the  person  or 
member  aggrieved,  or  any  member  of  the  Company,  or 
the  Company  itself,  may,  as  respects  Companies  registered 
in  England  or  Ireland^  by  motion  in  any  of  Her  Majesty's 
superior  Courts  of  law  or  equity,  or  by  application  to 
a  Judge  sitting  in  chambers,  &c.,  or  in  such  other 
manner  as  the  said  Courts  may  direct,  apply  for 
an  order  of  the  Court  that  the  register  may  be 
rectified;  and  the  Court  may  either  refuse  such 
application,  with  or  without  costs^  to  be  paid  by  the 
applicant,  or  it  may,  if  satisfied  of  the  justice  of  the 
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case,  make  an  order  for  the  rectification  of  the  register, 
and  may  direct  the  Company  to  pay  all  the  costs  of 
anch  motion,  application,  or  petition,  and  any  damages 
the  party  aggrieved  may  have  sustained:  The  Court 
may  in  any  proceeding  under  this  section  decide  on 
any  question  relating  to  the  title  of  any  person  who 
is  a  party  to  such  proceeding  to  have  his  name  entered 
in  or  omitted  from  the  register,  whether  such  question 
arises  between  two  or  more  members  or  alleged  mem- 
bers, or  between  any  members  or  alleged  members 
and  the  Company,  and  generally  the  Court  may  in  such 
proceeding  decide  any  question  that  it  may  be  necessary 
or  expedient  to  decide  for  the  rectification  of  the  register ; 
provided  that  the  Court,  if  a  Court  of  common  law,  may 
direct  an  issue  to  be  tried,  in  which  any  question  of  law 
may  be  raised,  and  a  writ  of  error  or  appeal,  in  the 
manner  directed  by  The  Common  Law  Procedure  Act, 
1854,  shall  lie/' 

Sect.  37  (corresponding  to  sect.  26  of  stat.  19  &  20 
VicL  c.  47.),  **  The  register  of  members  shall  be  primd 
facte  evidence  of  any  matters  by  this  Act  directed  or 
authorized  to  be  inserted  therein.'^ 

By  sect.  176,  this  Act,  with  the  exception  of 
Table  A*  in  the  first  schedule,  and  subject  to  certain 
qualifications,  applies  to  Companies  formed  and  regis- 
tered under  the  Joint  Stock  Companies  Acts,  or  any  of 
them,  in  the  same  manner  in  the  case  of  a  limited 
Company  as  if  it  had  been  formed  and  registered  under 
this  Act  as  a  Company  limited  by  shares,  and  in  the 
case  of  a  Company  other  than  a  limited  Company  as 
if  it  had  been  formed  and  registered  as  an  unlimited 
Company  under  this  Act. 
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— This  being  a  foreign  railway  the  qnestions  arise  under 
stats.  19  &  20  Vict.  c.  47.  and  25  &  26  Vtei.  c.  89.  The 
first  of  the  articles  of  association  provides  that  only  such 
of  the  regulations  in  Table  B.  of  stat.  19  &  20  Fict 
e.  47.  as  are  expressly  set  forth  in  them  shall  apply  to 
it,  and  the  8th  regulation  is  not  among  them.  But  by 
the  26th  article  every  original  shareholder  is  entitled 
to  a  certificate  specifying  the  shares  held  by  him,  and 
when  a  transfer  of  shares  takes  place  the  transferee 
mnst  have  either  the  ori^al  certificate  returned  to  him 
with  an  indorsement  or  a  new  certificate  given  to  him, 
for  it  is  stated  that  share  certificates  were  handed  to 
Stocken  and  Goldner,  and  to  the  claimants. 

First  Stat  25  &  26  VkL  c.  89.  s.  25.  imposes  on  the 
Company  the  absolute  duty  of  keeping  a  correct  regbter 
of  the  shareholders,  and  in  registering  Slacken  and 
Goldner  as  shareholders  they  were  guilty  of  negligence 
in  law.  [He  referred  to  sects.  31,  32,  35,  37.]  Before 
the  Company  register  a  transfer  they  should  ascertain 
whether  it  was  duly  executed.  The  purchaser  of  shares 
has  no  means  of  ascertaining  whether  the  transfer  is 
genuine,  and  he  would  never  be  safe  if  he  could  not  rely 
on  the  certificate  produced  by  the  vendor.  Further,  the 
Company  were  guilty  of  negligence  in  fact:  in  the  first 
of  these  cases  the  secretary  wrote  a  letter  to  the  registered 
shareholder  informing  her  of  the  transfer,  but  received 
no  answer ;  in  the  second  he  did  not  write  nor  take  any 
other  step  to  ascertain  whether  the  transfer  was  genuine. 
In  Asliby  v.  Bhekwett  (a),  where  a  joint  stock  Company 
had  been  guilty  of  negligence  in  fact  in  permitting  a 
transfer  of  stock  under  a  forged  letter  of  attorney,  the 
Company  was  directed  to  pay  the  purchaser  the  sum  he 
had  paid  for  the  transfer,  together  with  interest  at  4  per 

{a)  2  Eden  299.,  Amb.  503. 
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cent. ;  aiid  Lord  Northinfftan  C.  said,  pp.  302-3,  "I  think 
it  was  not  incumbent  upon  Blackwell^  the  purchaser, 
"  to  inquire  into  the  letter  of  attorney,  because  I  think 
the  letter  of  attorney  in  this  and  similar  cases  is  no  part 
of  the  porchaser's  title.  The  title  is  the  admission  into 
the  Company  as  a  partner  pro  tanto,  he  accepting  the 

stock  on  the  conditions  of  the  partnership 

The  purchaser  trusted  nobody  but  the  Company.      He 
was  admitted  to  this  stock,  and  accepted  the  transfer 
according  to  the  terms  of  the  original  deed  of  contract. 
He  must  not  be  deceived  by  the  Company.^'    In  Dams 
V.  The  Bank  of  England  (a),  where  stock  in  the  funds  had 
been  transferred  under  a  forged  power  of  attorney,  and 
the  stockholder  brought  an  action  against  the  bank  for 
refusing  to  pay  him  the  dividends  due  thereon.  Best  C.  J., 
in  delivering  the  judgment  of  the  Court,  said,  pp.  404-5, 
''  It  is  the  duty  of  the  bank  to  prevent  the  entry  of  a 
transfer  until  they  are  satisfied  that  the  person  who 
claims  to  be  allowed  to  make  it  is  duly  authorized  to 
do  so.      They   may   take  reasonable    time    to  make 
inquiries   and  require  proof  that  the  signature  to  a 
power  of  attorney  is  the  writing  of  the  person  whose 
signature  it  purports  to  be.     It  is  the  bank,  therefore, 
and  not  the  stockholder  who  is  to  suffer,  if /or  want  of 
inquiring,  and  it  does  not  appear  that  any  inquiry  was 
made  in  this  case,  they  are  imposed  upon,  and  allow  a 
transfer  to  be  entered  in  their  books,  made  without  a 
proper  authority."  And,  pp.  407-8,  "  We  are  not  called  on 
to  decide  whether  those  who  purchased  the  stock  trans- 
ferred to  them  under  the  forged  powers  might  require 
the  bank  to  confirm  that  purchase  to  them,  and  to  pay 
them  the  dividends  on  such  stocks,  or  whether  their 
iieglect  to  iuquire  into  the  authenticity  of  the  power  of 

(a)  2  Bing,  393. 
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attorney  might  not  throw  the  loss  on  them  that  has 
been  oocanoned  by  the  forgeries.  Bat  to  prevent  as  &r 
as  we  can  the  alarm  which  an  argument  urged  on  behalf 
of  the  bank  is  likely  to  excite,  we  will  say,  that  the  bank 
cannot  refuse  to  pay  the  dividends  to  subsequent  pur- 
chasers of  these  stocks.  If  the  bank  should  say  to  such 
subsequent  purchasers,  the  persons  of  whom  you  bought 
were  not  l^ally  possessed  of  the  stocks  they  sold  you, 
the  answer  would  be,  the  bank,  in  the  books  which  the 
law  requires  them  to  keep,  and  for  the  keeping  which 
they  receive  a  remuneration  from  the  public,  have  Fes- 
tered these  persons  as  the  owners  of  these  stocks,  and  the 
bank  cannot  be  permitted  to  say  that  such  persons  were 
not  the  owners.  If  this  be  not  the  law,  who  will  pur- 
chase stock,  or  who  can  be  certain  that  the  stock  which 
he  holds  belongs  to  him  ?  It  has  ever  been  an  object 
of  the  L^slature  to  give  facility  to  the  transfer  of 
shares  in  the  public  funds.  This  facility  of  transfer  is 
one  of  the  advantages  belonging  to  this  spedes  of  pro- 
perty, and  this  advantage  would  be  entirely  destroyed  if 
a  purchaser  should  be  required  to  look  to  the  r^ularity 
of  the  transfers  to  all  the  various  persons  through  whom 
such  stock  had  passed.''  Though  the  judgment  in  that 
case  was  reversed  on  error  (a),  on  the  ground  that  the 
declaration  did  not  allege  that  the  requisite  funds  for 
payment  of  the  dividends  had  been  supplied  to  the  bank 
by  the  Government,  the  doctrine  laid  down  by  the  Court 
of  Common  Pleas  was  not  overruled,  nor  was  it  questioned 
in  Stone  v.  Marsh  {b),  and  was  afterwards  recognised  in 
Coles  V.  The  Bank  of  England  (e),  Sbman  v.  The  Bank 
of  England  (d),  and  extended  to  the  register  kept  by 
a  railway  Company,  Taylor  v.   The  Midland  RaSuny 


(a)  bB,iC,  185. 

(c)  10  A.  4-  E.  437.  449. 


(A)  QB.j-a  551.  56a. 
(rf)  14  Shn,  475.  486. 
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Company  (a),  a£Srmed  in  D.  P.  {b).     [Lmh  J.  referred       1868. 
to  Swan  y.  The  North  British  Australasian   Company, 
Limited  (c),  affirmed  in  error  (d). 

Secondly.  By  stat.  25  &  26  VicL  c.  89.  s.  16.,  which  is 
to  the  same  effect  as  stat.  19  &  20  Vict.  c.  47.  s.  10.,  the 
articles  of  association  bind  the  Company  and  its  members 
as  if  each  member  had  subscribed  his  name  and  affixed 
his  seal  thereto,  and  there  were  contained  in  them  a 
covenant  on  the  part  of  each  member  to  conform  to  all 
the  regulations  contained  in  them  subject  to  the  pro- 

Pkrnambuoo 

Tisions  of  that  Act     The  relation  of  the  members  inter     Railway 
se  very  nearly  approaches  that  of  partners  in  an  ordinary    ^3"^' 
partnership ;  and  the  admission  of  Stocken  and  Goldner    ^^^  otheis. 
as  shareholders  under  a  forged  transfer,  and  giving  them 
certificates  is  a  fraud  upon  the  partnership.     \^Cockburn 
C.  J.     There  is  great  difficulty  in  treating  the  claimants 
as  partners,  as  there  can  only  be  a  limited  number  of 
shareholders.]    At  any  rate,  the  Company  having  de 
facto,  though  under  a  foi^;ed  transfer,  placed  Stocken 
and  Goldner  upon  their  register,  and  having  by  issuing 
share  certificates  to  them  enabled  them  to  sell  the 
shares,  are  estopped,  as  against  persons  purchasing  from 
them  on  the  faith  of  their  being  on  the  register,  from 
denying  *  that    they  were  rightly  registered  and  the 
lawful  holders  of  the  shares  in  respect  of  which  they 
were  registered ;  Ward  v.  The  South  Eastern  Railway 
Company  {e)  per  Crompton  J.,  referring  to  Freeman  v. 
Cooke  (jy    Therefore  the  claimants  having  bona  fide 
acted  on  the  representation  made  in  the  share  certifi- 
cates are  entitled  to  be  indemnified. 
The  measure  of  damages  is  the  value  of  the  shares  at 


(a)  28  Beav,  287. 

(c)  1  K^N,  603. 

(«)  2E.^E,  812.  823-4. 


(b)  8  H,  L.  a  751. 
(d)2H.4^  a  176. 
{f)  2  Exch,  664. 
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the  time  when  the  Company  refused  to  recognize  the 
claimants  as  shareholders. 

fVatkin  fVilliams  {Cohen  with  him),  for  the  Com- 
pany.— First  A  Company  established  under  stat.  25  & 
26  Vict  c.  89.  is  a  partnership  with  a  specific  number 
of  shares.  There  is  no  duty  on  the  part  of  the  Com- 
pany towards  the  transferees  of  shares  or  their  assignees, 
to  see  that  the  deeds  of  transfer  are  valid  or  genuine. 
The  sale  of  shares  in  joint  stock  Companies  is  effected 
through  jobbers  on  the  stock  exchange,  irrespective  of 
any  action  on  the  part  of  the  Company.  [He  dted 
Grissett  v.  Bristowe,  in  error  (a).]  And  the  purchaser 
does  not  bargain  for  any  specific  shares.  Upon  r^s- 
tering  the  transfer  there  is  no  acknowledgment  on  the 
part  of  the  Company  that  the  transferee  is  entitled  to 
any  specific  shares  in  the  Company,  nor  is  there  any 
contract  between  him  and  the  Company.  The  Com- 
pany are  not  bound  to  keep  a  register  in  strict  com- 
pliance with  all  the  regulations  in  the  Act ;  The  E<ut 
Gloucestershire  Bailway  Company  v.  Bartholomew  {b). 
{^Blackburn  J.  That  was  an  action  for  calls,  and  the 
attempted  defence  was  that  in  the  register  of  the  Company 
the  shares  were  not  distinguished  each  by  its  number.] 

Secondly.  When  a  transfer  of  shares  is  registered  by 
a  Company  in  ignorance  that  it  is  void  they  are  not 
estopped  from  shewing  that  fact  and  that  neither  the 
transferor  nor  the  transferee  had  any  right  or  title  to 
the  shares.  A  mistaken  registration  of  the  transfer 
does  not  confer  any  right  or  title  to  the  transferee;  his 
remedy  is  against  the  vendors.  In  Ashby  v.  BlaekweU{c) 

(a)  38  L,  J,  a  P.  10 ;  Z.  I?.  4  C,  P,  36,  revening  the  judgment  below ; 
37  L.  J,  CP.  89;  Z.2?.  3  C.  P.  112. 
(h)  37  L,  J,  Exch.  17 ;  X.  /?.  3  Exch,  15.     (c)  2  Edtn  299.,  Amh,  503. 
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there  was  negligence  on  the  part  of  the  secretary  of  the 
Company  in  acting  upon  a  letter  of  attorney  not  attested 
according  to  their  rules.    The  only  case  in  point  is  HUd^ 
yard  y.  South  Sea  Company  and  Keate  {a),  where  stock 
was  transferred  by  the  Company  on  a  foiled  letter  of 
attorney  attested  by  two  witnesses^  and  Sir  Joseph  JekyU 
M.  B.  said,  p.  77,  "  When  the  defendant  Keate  bought 
by  letter  of  attorney,  it  was  incumbent  upon   him, 
and  at  his  peril,  to  see  that  such  letter  of  attorney 
was  a   true  one;    it  was  more   his  concern   and  in 
his  power  to  inquire  into  the  reality  of  this  letter  of 
attorney,  than  of  any  other  person,  so  that  the  rule  of 
caveat  emptor  is  in  this  case  properly  applicable  to  him.'' 
[Cockburn  C.  J.   Here  the  Company  gave  certificates  to 
the  transferee.     Blackburn  J.    Hildyard  v.   South  Sea 
Company  and  Keate  might  apply  if  Stochen  and  Goldner 
were  the  claimants.]  In<S'traiiv.  The  North  British  Austral- 
asian Company,  Limited,  in  error  {b),  Cockburn  C.  J.  said, 
p.  188,  ''To  bring  a  case  within  the  principle  established 
by  the  decisions  in  Pichard  v.  Sears  (c)  and  Freeman  v. 
Coohe  {d)  it  is  in  my  opinion  essentially  necessary  that 
the  representation  or  conduct  complained  of,  whether 
active  or  passive  in  its  character,  should  have  been  in- 
tended to  bring  about  the  result  whereby  loss  has  arisen 
to  the  other  party,  or  his  position  has  been  altered.'' 
And  Blackburn  J.,  p.  181, ''  I  agree  that  a  party  may  be 
precluded  from  denying  against  another  the  existence  of 
a  particular  state  of  things,  but  then  I  think  it  must  be 
by  conduct  on  the  part  of  that  party  such  as  to  come 
within  the  limits  so  carefully  laid  down  by  Parke  B.,  in 
delivering  the  judgment  of  the  Court  of  Exchequer  in 
Freeman  v.  Cooke  {d).    It  is  pointed  out  by  Parke  B.,  in 
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(a)  2  P.  Wins.  76. 
ir)  QA,^E,  469. 


[b)  2H.^a  175. 
(rf)  2  Exch.  654. 
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the  course  of  the  argument  in  that  case,  that  in  the 
majority  of  cases  iu  which  estoppel  exists,  *  the  party 
must  have  induced  the  other  so  to  alter  his  position  that 
the  former  would  be  responsible  to  him  in  an  action  for 
it' ;  and  he  had  before  pointed  out  that '  n^ligence,'  to 
have  the  effect  of  estopping  the  party,  must  be  'nq^Iect 
of  some  duty  cast  upon  the  person  who  is  guilty  of  it' 
And  this,  I  apprehend,  is  a  true  and  sound  principle." 
Here  every  thing  was  done  by  the  Company  in  the  usual 
course  of  business.  And  it  does  not  appear  that  the 
claimants  ever  referred  to  the  register,  and  therefore  they 
were  not  misled  by  the  entry  of  the  names  of  the  trans- 
ferees on  the  forged  transfer.  Further,  the  Company 
are  not  estopped,  for  the  certificate  is  only  evidence  of 
the  title  of  the  holder  of  the  shares  as  between  him  and 
the  Company ;  if  it  is  more,  it  is  not  a  representation  to 
the  purchaser  that  the  holder  of  it  is  a  shareholder  but 
only  that  he  is  on  the  register.  [Blackburn  J.  Stat 
25  &  26  Vict.  c.  89.  «.  31.  makes  the  certificate  prima 
facie  evidence  of  title  to  the  shares  specified  in  it  Were 
not  the  certificates  to  Stocken  and  GoUtner  documents 
which  reasonable  men  would  take  to  be  representations 
of  the  Company  that  they  were  entitled  to  the  shares 
specified  in  them  ?]  The  Company  must  issue  a  certi- 
ficate ^  therefore  it  is  not  a  voluntary  statement  made 
by  them. 


CocKBURN  C.  J.  I  am  of  opinion  that  our  judgment 
must  be  for  the  claimants.  The  Company  are  required 
by  statute  to  keep  a  register  of  shareholders,  and  have 
power  to  grant  certificates  stating  that  the  persons 
named  therein  are  the  registered  holders  of  the  specified 
shares.  The  purpose  of  those  certificates  is  to  give 
additional  facility  to  shareholders  of  the  Company  for 
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dealing  with  and  transferring  their  shares.  This  is 
an  advantage  to  the  Company  by  making  the  shares 
more  negotiable  in  the  market  and  thus  adding  to  their 
value.  The  certificate  is  made  primfi  facie  evidence  of 
the  title  of  the  person  named  therein  ]  it  is  a  dedara* 
tion  by  the  Company  to  the  world  that  that  person 
is  the  registered  shareholder  of  certain  shares^  and 
is  given  by  the  Company  with  the  intention  that  it  shall 
be  used  and  acted  upon  as  such  in  the  sale  and  transfer 
of  shares.  In  the  present  case  the  claimants  entered 
into  the  contracts  with  their  vendors  bon&  fide  and  paid 
the  value  of  the  shares  without  notice  of  any  fraud, 
according  to  the  usual  course  of  business  with  reference 
to  the  transfer  of  shares,  and  share  certificates  were 
banded  to  them.  It  turned  out  that  their  vendors  had 
no  shares,  and  that  the  Company  ought  not  to  have 
registered  their  names  as  shareholders  or  given  them 
certificates^  as  they  had  no  title.  This  brings  the  case 
within  the  principle  of  the  decisions  in  Pickard  v. 
Sean  {a)  and  Freeman  v.  Cooke  {b\  viz.,  that  if  you 
make  a  representation  with  the  intention  that  it  shall 
be  acted  upon  by  another  and  he  does  so  act,  and 
thereby  alters  his  position,  you  are  estopped  from 
denying  the  truth  of  the  representation. 

The  only  remaining  question  is,  what  redress  the 
claimants  have.  There  can  be  no  doubt  an  action  is 
maintainable  against  the  Company,  and  in  whatever  form 
it  might  be  brought  the  measure  of  damages  would  be 
the  same.  The  claimants  are  entitled  to  such  amount 
of  damages  as  would  place  them  in  the  same  position 
they  would  have  been  in  if  the  transfer  of  the  shares  to 
them  had  been  valid  and  the  Company  had  refused  to 

(a)  eA,fE.  460.  (6)  2  Exch.  654. 
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register  their  names.  In  that  case  they  wonld  be  entitled 
to  the  market  value  of  the  shares  at  the  time  of  the 
refusal.  If  there  were  no  shares  in  the  market  at  that 
time  the  jurjr  would  have  to  say  what  was  a  reasonable 
compensation  for  the  loss  of  the  shares. 

Blackburn  J.  It  is  a  great  object  with  these  Joint 
Stock  Companies  that  their  shares  should  be  capable  of 
being  easily  transferred;  and  accordingly  the  capital 
subscribed  is  divided  into  a  certain  number  of  equal 
shares^  each  distinguished  by  its  number.  It  is  provided 
by  Stat.  25  &  26  Viet.  c.  89.  s.  25.  that  the  Company 
shall  keep  a  register  of  its  members  containing  certain 
specified  particulars,  among  which  is  a  statement  of  the 
shares  held  by  each  member^  and  the  date  at  which  the 
name  of  each  person  was  entered  in  the  register.  In 
order  to  keep  such  a  register^  the  Company  must  alter 
it  when  a  transfer  of  shares  is  made,  and  enter  the  name 
of  the  person  to  whom  the  shares  are  transferred.  And 
when  a  transfer  is  tendered  to  them  to  be  r^stered, 
they  should  make  inquiry  into  its  validity.  Sect.  31 
provides  that  certificates  under  the  Company's  seal, 
specifying  the  shares  held  by  any  member,  shall  be 
primft  facie  evidence  of  his  title  to  the  shares  specified ; 
and  it  is  clear  that  the  object  of  this  provision  was 
that  these  certificates  should  be  documents  upon  which 
persons  buying  shares  might  safely  act;  therefore, 
when  the  Company  grants  a  certificate  they  make  a 
statement  that  the  person  to  whom  it  is  given  is  the 
holder  of  the  shares  specified  in  it.  In  the  present  case 
the  Company  were  deceived,  and  induced,  without  neg- 
ligence on  their  part,  to  receive  as  genuine  a  forged 
transfer;  and  accordingly  made  the  register  inacca- 
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rate  bj  placing  the  names  of  Stochen  and  Goldner  upon 
it  as  the  holders  of  particular  shares  when  they  were 
not ;    and  the  certificates  which  they  gave  them  were 
untrue.     But  the  Company  have  the  means^  which  no 
one  else  has^  of  inquiring  into  the  validity  of  the  trans- 
fer.    Although,  according  to  the  usage  on  the  Stock 
Exchange,  the  claimants  did  not  originally  contract  for 
the  purchase  of  these  particular  shares,  they  afterwards 
received  a  transfer  of  them  from  Stochen  and  Goldner^ 
and  a  certificate  from  the  Company  that  Stochen  and 
Goldner  were  the  holders  of  them.     It  is  clear  that  the 
Company  made  the  statement  in  the  certificates  intend- 
ing that  persons  purchasing  the  shares  should  act  upon 
it,  or  at  least  knew  that  they  might  act  upon  it.   And 
the  claimants  having  bonS  fide  acted  upon  that  state- 
menty  and  su£Pered  damage,  they  are  entitled  to  recover, 
on  the  principle  of  estoppel  defined  by  Lord  Wensleydak 
in  Freeman  v.  Coohe  (a).     Suppose  an  action  by  the 
claimants  against  the  Company  for  refusing  to  pay  them 
the  dividends  on  the  shares.     The  plea  would  be  that 
they  were  not  the  true  owners  of  the  shares ;  to  that  it 
would  be  a  good  replication  that  the  Company  were 
estopped  from  saying  that  they  were  not  the  owners 
because  they  had  purchased  on  a  statement  of  title  made 
by  the  Company,  and  intended  by  the  Company  to  be 
acted  upon.     The  claimants  therefore  would  be  entitled 
to  a  verdict ;  and  the  value  of  the  shares  at  the  time 
when  the  fraud  was  discovered  and  the  real  owner 
claimed  the  shares  would  be  the  measure  of  damages. 
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Mellor  J.    The  action  cannot  be  grounded  on  negli- 
gence, but  may  be  maintained  on  the  ground  that  the 

(a)  2  Kxch.  654.  663. 
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fiicts  amount  to  an  estoppel  on  the  Company  from 
denying  the  title  of  the  claimants.    The  CJompany  may 
refuse  to  register  the  name  of  a  transferee  of  shares  ss  a 
member  if  they  doubt  whether  the  transfer  of  the  shares 
is  genuine,  and  may  leave  him  to  apply  to  the  Court 
and  make  out  his  title.    In  the  present  case  the  Com- 
pany, being  themselves  deceived,  caused  the  transfer  of 
shares  to  Stoeien  and  Goldner  to  be  registered,  and  gave 
them  certificates  to  be  used  in  the  market  as  vouchers  by 
the  Company  that  they  were  the  registered  holders  of  the 
particular  shares.    The  claimants  purchased  the  shares, 
but  it  turns  out  that  they  acquired  no  title  to  them, 
and  their  names  were  removed  from  the  register.    I 
think  they  have  a  right  of  action  against  the  Company 
for  removing  their  names  from  the  register,  and  thereby 
preventing  them  from  having  the  advantage  of  the 
shares  they  had  purchased ;  and  if  an  action  were  brought 
the  Company  would  be  estopped  from  denying  the  title 
of  the  claimants.    The  measure  of  damages  would  be 
that  stated  by  my  brother  Blackburn. 

We  need  not  decide  whether  the  Company  have  a 
remedy  over  against  Sioeien  and  Goldner, 


LrsH  J.  The  case  states  that  the  claimants  entered 
into  the  eontracts  for  the  shares  according  to  the  usual 
course  of  business,  but  not  what  the  usual  course  of 
business  is  with  r^renoe  to  the  purchase  of  shares. 
We  most  take  it  however  that,  the  claimants  having 
bargained  in  the  share  market  fiur  a  certain  number  of 
shares,  that  number  was  ofiered  to  them,  certificates  at 
the  same  time  being  handed  to  them.  By  these  certifi- 
cates, under  the  seal  of  the  Company,  it  is  certified  that 
Jl^pcikw  and  GMmar  were  then  the  roistered  holders  of 
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the  specified  shares ;  the  certificates  being  given  by  the 
Company  to  Stocken  and  Goldner  in  order  that  they 
might  use  them  in  the  usual  way.  Then  the  question  is^ 
what  did  the  certificates  mean  ?  Did  they  mean  merely 
that  the  names  of  Stocken  and  Goldner  were  on  the 
register^  though  the  Company  could  not  say  whether 
they  were  entitled  to  the  shares?  The  Company  are  to 
keep  the  register,  and  are  the  only  persons  who  have 
controul  over  it,  and  they  may  refuse  to  register  the 
name  of  a  person  until  he  shews  that  he  is  entitled  to 
be  on  it.  I  think  therefore  the  certificates  must  have 
meant  that  the  Company  had  satisfied  themselves  that 
Stocken  and  Goldner  were  entitled  to  the  specific  shares. 
If  a  Company  after  registering  names  have  any  doubt 
about  the  title  they  should  apply  to  the  Court  to  expunge 
them.  The  claimants  having  acted  upon  the  certificates 
the  Company  cannot  deny  the  truth  of  them. 

I  agree  with  the  rest  of  the  Court  that  the  claimants 
are  entitled  to  recover  from  the  Company  the  value  of 
the  shares  at  the  time  when  they  were  deprived  of 
them. 


863 


1868. 

In  re 

Bahia 

and 

Sah 

Fbamgisoo 

Bailway 

Company, 

and 

Tbittin 

and  others. 

In  re 

Bkoifb 

and 

Sah 

f&akoisoo 

Pb&mambuoo 

Bailway 

Company, 

and 

Tbittir 

and  others. 


Brown  asked  the  Court  to  award  interest  on  the 
value  of  the  shares,  and  stated  the  day  on  which  the 
Company  refused  to  recognize  the  claimants  as  share- 
holders. 

It  was  ordered  that  the  Company  pay  to  the 
claimants  the  value  of  their  shares  on 
that  day,  and  interest  from  that  time  at 
4  per  cent. 


VOL.   ix. 
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RuDGE  against  Bowman. 


The  Companies  Act,  1862,  25  &  26  Vict.  c.  89.  s.  153.  enacts  tliat 
where  a  Company  is  being  wound  up  by  the  Comt  or  subject  to  the 
snperrision  of  the  Court  every  transfer  of  shares  made  between  the 
commencement  of  the  winding  np  and  the  order  for  winding  np  shall, 
unless  the  Court  otherwise  orders,  be  void.     Held, 

1.  That  a  contract  for  the  sale  of  shares  might  be  made  in  that 
interval,  and  a  transfer  of  them  registered  after  the  order  for  winding  cp. 

2.  That  as  the  vendor  remains  on  the  list  of  contnbutories  settled  at 
the  time  of  the  order  for  winding  up,  such  a  contract  might  be  made  upon 
the  terms  that  he  should  be  indemnified  by  the  purchaser  against  future 
calls. 

3.  On  a  contract  for  the  sale  of  shares  it  is  not  necessary  that  the 
vendor  himself  should  transfer  them. 

4.  After  a  Company  had  been  ordered  to  be  wound  up,  the  plaintiff 
and  defendant  executed  a  deed,  by  which  the  plaintiff  transferred  asd 
the  defendant  agreed  to  accept  shares  subject  to  the  conditions  on  which 
the  plaintiff  then  held  them.  To  an  action  upon  this  deed  the  defendant 
pleaded  that  before  the  making  of  the  deed  a  resolution  of  the  Company 
nad  been  passed  for  winding  up  the  Company  voluntarily,  and  a  petition 
had  been  presented  to  the  Court  of  Chancery  for  winoing  it  up  under 
the  supervision  of  the  Court,  and  the  winding  up  had  commenced,  and 
the  plaintiff  knew  of  the  resolution,  and  of  the  commencement  of  the 
winding  up,  but  the  defendant  was  ignorant  of  them  ;  that  no  sanction 
of  the  Court  or  of  the  official  liquidator  or  order  of  the  Court  as  to  the 
sale  or  transfer  of  the  shares  had  been  obtained  or  made ;  tbat  at  the 
time  of  the  making  of  the  deed  the  plaintiff  was  not  a  member  of  the 
Company,  nor  registered  as  such,  of  which  the  defendant  was  ignorant ; 
that  the  defendant  had  not  been  registered  or  made  a  member  of  the 
Company,  and  there  had  been  no  default  on  the  part  of  the  Company 
in  omitting  his  name  from  the  register,  and  that  the  defendant  never 
made  any  express  agreement  to  pay  or  indemnify  the  plaintiff  against 
any  calls  made  upon  the  shares.  On  demurrer,  held,  that  the  plea  was 
bad,  inasmuch  as 

(1).  It  was  not  alleged  that  the  plaintiff  was  aware  of  the  defend- 
ant's ignorance  of  the  petition,  &c. 

(2).  The  sanction  of  the  Court  for  the  sale  of  the  shares  was  not 
required. 

(3).  The  fact  of  the  plaintiff  not  being  a  member  of  the  Company, 
and  the  defendant's  ignorance  of  that  fact,  could  only  affect  the 
damages. 

(4).  The  plea  did  not  negative  circumstances  from  which  a  contract 
to  indemnify  might  be  inferred. 

^PHE    first  count    stated    that    the   Company  after 

mentioned  was  formed  and  established  under  The 

Companies  Act,  1862^  and  was  ordered  to  be  wound  up 

by  the  Court  of  Chancery  on  a  petition  presented  to 
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that  Court ;  and  after  the  commencement,  as  defined  by        1868. 
the   84th  section,  of  such  winding  up  it  wa  sagreed        kudoi 
between  the  plaintiff  and  the  defendant  that  the  plaintiff      g^ J^.^^ 
should  sell  to  the  defendant,  and  the  defendant  should 
buy  of  the  plaintiff,  fifty  shares  in  The  Joint  Stock  Dis^ 
count  Company y  Limited^  at  27.  per  share,  the  defendant 
to  indemnify  the  plaintiff  from  all  calls  thereafter  to  be 
made  upon  the  shares  whilst  the  defendant  should  be 
entitled  thereto.    Averment  of  performance  of  condi- 
tions precedent.    Yet  the  defendant  had  not  indemnified 
the  plaintiff  from  all  calls  thereafter  made  upon  the 
shares,  and  the  plaintiff  was  forced  and  obliged  to  pay 
375/.  for  a  call  thereafter  made  upon  the  shares  whilst 
the  defendant  was  entitled  thereto. 

Second  count.  That  The  Joint  Stock  Discount  Com- 
pany^ Limited^  was  a  Joint  Stock  Company  limited  by 
shares,  formed  and  established  under  The  Companies 
Act,  1862,  the  shares  in  the  Company  being  transfer- 
able by  deed;  and  A,  K,  Hichens  being  a  member  of  the 
Company,  and  the  holder  of  850  shares  in  it,  for  a 
price  for  the  same  paid  by  the  plaintiff,  duly  executed 
a  deed  whereby  he  transferred  the  shares  to  the 
plaintiff;  and  afterwards  and  before  the  plaintiff  had 
become  a  member  of  the  Company  in  respect  of  the 
shares,  and  before  the  plaintiff  had  been  entered  in 
the  register  of  members  of  the  Company  in  respect  of 
the  shares,  a  petition  for  winding  up  the  Company 
was  presented  to  the  Court  of  Chancery,  whereupon  it 
was,  on  the  17th  March,  1866,  ordered  that  the  Com- 
pany should  be  wound  up  by  the  Court :  and  after  the 
commencement,  as  defined  by  the  84th  section  of  The 
Companies  Act,  1862,  of  the  winding  up,  to  wit,  on  the 
15th  March,  1866,  it  was  agreed  between  the  plaintiff 

3  M  2 
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RuDGE  against  Bowman. 


The  Companies  Act,  1862,  25  &  26  Vict.  c.  89.  s.  153.  eoActs  that 
where  a  Company  is  being  wound  up  by  the  Court  or  subject  to  the 
supervision  of  the  Court  eyeiy  transfer  of  shares  made  between  the 
commencement  of  the  winding  up  and  the  order  for  winding  up  shall, 
unless  the  Court  otherwise  orders,  be  Toid.    Held, 

1.  That  a  contract  for  the  sale  of  shares  might  be  made  in  that 
inteiral,  and  a  transfer  of  them  registered  after  the  order  for  winding  up. 

2.  That  as  the  vendor  remains  on  the  list  of  contributories  settled  at 
the  time  of  the  order  for  winding  up,  such  a  contract  might  be  made  upon 
the  terms  that  he  should  be  indemnified  by  tlie  purchaser  against  future 
calls. 

3.  On  a  contract  for  the  sale  of  shares  it  is  not  necessary  that  the 
vendor  himself  should  transfer  them. 

4.  After  a  Company  had  been  ordered  to  be  wound  up,  the  plaintiiF 
and  defendant  executed  a  deed,  by  which  the  plaintiff  transferred  and 
the  defendant  agreed  to  accept  shares  subject  to  the  conditions  on  which 
the  plaintiff  then  held  them.  To  an  action  upon  this  deed  the  defendant 
pleaded  that  before  the  making  of  the  deed  a  resolution  of  the  Company 
nad  been  passed  for  winding  up  the  Company  voluntarily,  and  a  petition 
had  been  presented  to  the  Court  of  Chancery  for  winding  it  up  under 
the  supervision  of  the  Court,  and  the  winding  up  had  commenced,  and 
the  plaintiff  knew  of  the  resolution,  and  of  the  commencement  of  the 
winding  up,  but  the  defendant  was  ignorant  of  them ;  that  no  sanction 
of  the  Court  or  of  the  official  liquidator  or  order  of  the  Court  as  to  the 
sale  or  transfer  of  the  shares  had  been  obtained  or  made ;  that  at  the 
time  of  the  making  of  the  deed  the  plaintiff  was  not  a  member  of  the 
Company,  nor  registered  as  such,  of  which  the  defendant  was  ignorant ; 
that  the  defendant  had  not  been  registered  or  made  a  member  of  the 
Company,  and  there  had  been  no  default  on  the  part  of  the  Company 
in  omitting  his  name  from  the  register,  and  that  the  defendant  never 
made  any  express  agreement  to  pay  or  indemnify  the  plaintiff  against 
any  calls  made  upon  the  shares.  On  demurrer,  held,  that  the  plea  was 
bad,  inasmuch  as 

(1).  It  was  not  alleged  that  the  plaintiff  was  aware  of  the  defend- 
ant's ignorance  of  the  petition,  &c. 

(2).  The  sanction  of  the  Court  for  the  sale  of  the  shares  was  not 
required. 

(3).  The  fact  of  the  plaintiff  not  being  a  member  of  the  Company, 
and  the  defendant's  ignorance  of  that  fact,  could  only  affect  the 
damages. 

(4).  The  plea  did  not  negative  circumstances  from  which  a  contract 
to  indemnify  might  be  inferred. 

^PHE    first  count    stated    that    the   Company   after 

mentioned  was  formed  and  established  under  The 

Companies  Act,  1862,  and  was  ordered  to  be  wound  up 

by  the  Court  of  Chancery  on  a  petition  presented  to 
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that  Court ;  and  after  the  commencement^  as  defined  by  1868. 
the  84th  section,  of  such  winding  up  it  wa  sagreed  R^^^i 
between  the  plaintiff  and  the  defendant  that  the  plaintiff  ^^J; 
should  sell  to  the  defendant,  and  the  defendant  should 
buy  of  the  plaintiff,  fifty  shares  in  The  Joint  Stock  DU^ 
count  Company^  Limited,  at  27.  per  share,  the  defendant 
to  indemnify  the  plaintiff  from  all  calls  thereafter  to  be 
made  upon  the  shares  whilst  the  defendant  should  be 
entitled  thereto.  Averment  of  performance  of  condi- 
tions precedent.  Yet  the  defendant  had  not  indemnified 
the  plaintiff  from  all  calls  thereafter  made  upon  the 
shares,  and  the  plaintiff  was  forced  and  obliged  to  pay 
375/.  for  a  call  thereafter  made  upon  the  shares  whilst 
the  defendant  was  entitled  thereto. 

Second  count.  That  TTie  Joint  Stock  Discount  Com- 
pany^  Limited^  was  a  Joint  Stock  Company  limited  by 
shares,  formed  and  established  under  The  Companies 
Act,  1862,  the  shares  in  the  Company  being  transfer- 
able by  deed;  and  A.  K,  Hichem  being  a  member  of  the 
Company,  and  the  holder  of  850  shares  in  it,  for  a 
price  for  the  same  paid  by  the  plaintiff,  duly  executed 
a  deed  whereby  he  transferred  the  shares  to  the 
plaintiff;  and  afterwards  and  before  the  plaintiff  had 
become  a  member  of  the  Company  in  respect  of  the 
shares,  and  before  the  plaintiff  had  been  entered  in 
the  register  of  members  of  the  Company  in  reject  of 
the  shares,  a  petition  for  winding  up  the  Company 
was  presented  to  the  Court  of  Chancery,  whereupon  it 
was,  on  the  17th  March,  1866,  ordered  that  the  Com- 
pany should  be  wound  up  by  the  Court :  and  after  the 
commencement,  as  defined  by  the  84th  section  of  The 
Companies  Act,  1862,  of  the  winding  up,  to  wit,  on  the 
15th  March,  1866,  it  was  agreed  between  the  plaintiff 

3  M  2 
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18G8.  ^^i  the  defendant  that  the  plaintiff  should  sell  his 
R^^^i  interest  in  fifty  shares  in  the  Company  to  the  defendant 
BowiiAK.  ^^  ^''  P^'*  share,  the  plaintiff  to  transfer  snch  interest 
to  the  defendant,  and  the  defendant  to  indemnify  the 
plaintiff  from  all  calls  thereafter  to  be  made  upon  the 
shares  whilst  the  defendant  should  continue  entitled 
thereto;  and  pursuant  to  the  agreement,  the  plaintiff 
did  transfer  his  interest  in  the  shares  to  the  defendant 
Averment  of  performance  of  conditions  precedent 
Breach  as  in  the  first  count. 

Third  count,  for  money  paid. 

Fourth  count  Tha,tTheJaint  Stock  DiscoJini  Company, 
Limited,  was  a  Joint  Stock  Company  limited  by  shares, 
formed  and  established  under  The  Companies  Act,  1862, 
and  on  the  1 7th  March,  1866,  the  Court  of  Chancery 
ordered,  on  a  petition  presented  on  the  7th  March, 
1866,  that  the  Company  should  be  wound  up  by  the 
Court ;  and  after  the  commencement,  as  defined  by  The 
Companies  Act,  1862,  of  the  winding  up,  it  was  agreed 
between  the  plaintiff  and  the  defendant  that  the  de- 
fendant should  buy  of  the  plaintiff,  and  the  plaintiff 
should  sell  to  the  defendant,  fifty  shares  in  the  Com- 
pany, the  defendant  to  bear  and  pay  all  calls  to  be  there- 
after made  on  or  in  respect  of  the  shares  to  which  he 
should  become  entitled  irom  or  through  the  plaintiff  in 
pursuance  of  the  contract  whilst  the  defendant  should 
be  so  entitled.  Averment  of  performance  of  conditions 
precedent  Yet  the  defendant  did  not  bear  and  pay 
a  call  thereafter  made  on  or  in  respect  of  the  shares  to 
which  he  became  entitled  from  or  through  the  plaintiff 
in  pursuance  of  the  contract  whilst  he  was  so  entitled. 

Fifth  count.  That  the  plaintiff  and  defendant  re- 
spectively executed  the  following  deed  upon  the  terms 
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agreed  on  between  them,  that  the  defendant  should,        1868. 
whilst  entitled  to  the  shares  therein  mentioned,  in-       Rodob 
demnify  the  plaintiff  in  respect  of  the  shares  therein      bowmah. 
mentioned. 

"  I,  W,  N.  Rudge,  of  the  Stock  Exchange,  London^ 
gentleman,  in  consideration  of  the  sum  of  100/.  paid  to 
me  by   W,  Bowman^  of  ficc.,  do  hereby  bargain,  sell, 
assign,  and  transfer  to  the  said  JV.  Bowman  fifty  shares, 
Nos.  &c.,  of  and  in  the  undertaking  called  The  Joint 
Stock  Discount  Company ,  Limited:    To   hold  unto  the 
said    W.  Bowman^  his  executors,  administrators,  and 
assigns,  subject  to  the  several  conditions  on  which  I 
held  the  same  immediately  before  the  execution  hereof. 
And  I,  the  said  IV,  Bowman^  do  hereby  agree  to  accept 
and  take  the  said  shares,  subject  to  the  conditions  afore- 
said.    As  witness,  &c.''     (The  deed  was  dated  the  5th 
April,  1866.) 

That  the  Company  was  a  Joint  Stock  Company 
limited  by  shares,  formed  and  established  under  The 
Companies  Act,  1862  and  had  been  before  the  execution 
of  the  deed  ordered  by  the  Court  of  Chancery,  on  a 
petition  presented  to  the  Court,  to  be  wound  up.  And 
after  the  execution  of  the  deed,  and  whilst  the  defend- 
ant continued  to  be  entitled  to  the  shares,  a  call  was 
made  and  became  payable  in  respect  of  the  shares 
therein  mentioned.  Averment  of  performance  of  condi- 
tions precedent.  Yet  the  defendant  did  not  indemnify 
the  plaintiff  in  respect  of  the  shares,  and  did  not  pay 
the  call,  and  the  plaintiff  was  damnified,  and  was  forced 
to  pay,  and  paid  the  amount  of  the  call,  of  all  which  the 
defendant  had  notice. 

Second  plea  to  the  first  count.  That  the  plaintiff 
did  not  execute  and  deliver  to  the  defendant  a  deed 
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1R68.       of  transfer  of  the  shares^  nor  did  the  plaintiff  transfer 
the  shares  to  him. 


BOWMAH. 


fiUDOX 

J«A«  Eighth  plea  to  the  fourth  count.  That  the  plaintiff 

did  not  transfer  the  shares  to  the  defendant. 

Twelfth  plea  to  the  first,  second,  fourth,  and  fifth 
counts.  That  the  agreements  therein  mentioned  were 
for  the  purchase  of  shares  in  the  Company,  and  the 
defendant  4)y  such  purchase  intended  to  become  a 
member  of  the  Company,  and  before  the  making  of  the 
agreements,  or  of  the  deed,  a  resolution  of  the  Com- 
pany had  been  passed,  requiring  the  Company  to  be 
wound  up  voluntarily  under  and  pursuant  to  the  statute, 
and  a  petition  had  been  presented  to  the  Court  of 
Chancery  for  the  winding  up  of  the  Company  voluntarily 
under  the  supervision  of  the  Court,  and  the  winding 
up  thereof  had  commenced  within  the  meaning  of  the 
statute,  and  the  Company  was  afterwards  wound  up  in 
pursuance  of  the  resolution  and  petition.  That,  before 
and  at  the  time  of  making  the  agreements  and  deed, 
the  plaintiff  knew  of  the  resolution  and  petition,  and 
of  the  commencement  of  the  winding  up  of  the  Com- 
pany, but  the  defendant  was  wholly  ignorant  of  them. 
That  no  sanction  of  the  Court  or  of  the  official  liquidator 
of  the  Company,  or  any  other  sanction,  to  the  sale  or 
transfer  of  the  shares  had  been  obtained  before  or  at 
the  time  of  the  commencement  of  the  action,  nor  had 
the  Court  made  any  order  as  to  the  shares,  or  the  sale 
or  transfer  thereof;  nor  has  any  such  sanction  or  order 
been  obtained  or  made.  That  at  the  time  of  the  making 
of  the  agreements  and  deed  the  plaintiff  was  not  a 
member  of  the  Company,  nor  registered  as  such,  of 
which  the  defendant  was  ignorant  at  the  time  of  the 
making  of  the  agreements  and  deed.     That   the  de- 


XXXn.   VICTORIA.  869 

fendant  has  uot  been  registered  as  or  made  a  member        18G8. 
of  the  Company,  and  that  there  has  been  no  default  on        b,udqe 
the  part  of  the  Company  in  omitting  his  name  from  the      bowii an 
register  of  members  of  the  Company  or  otherwise  in 
relation  to  the  shares.     And  that  he  never  made  any 
express  agreement,  to  bear  or  pay  or  to  indemnify  the 
plaintiff  from  or  against  any  calls  made  upon  any  of  the 
shares. 

Demurrer  to  the  second,  eighth  and  twelfth  pleas. 
Joinder  in  demurrer. 

Replication  to  the  twelfth  plea.  That  the  defendant  did 
not  at  any  time  apply  or  take  any  steps  or  proceedings 
whatsoever  for  procuring  himself  to  be  made  a  member 
of  the  Company,  or  to  be  registered  in  respect  of  the 
shares. 

Demurrer,  and  joinder. ' 

The  Companies  Act,  1862,  25  &  26  Vict,  c,  89. 
s.  131.  "Whenever  a  Company  is  wound  up  voluntarily 
the  Company  shall,  from  the  date  of  the  commence- 
ment of  such  winding  up,  cease  to  carry  on  its  business, 
except  in  so  far  as  may  be  required  for  the  beneficial 
winding-up  thereof,  and  all  transfers  of  shares  except 
transfers  made  to  or  with  the  sanction  of  the  liquidators, 
or  alteration  in  the  status  of  the  members  of  the  Com- 
pany taking  place  after  the  commencement  of  such 
winding  up  shall  be  void,  but  its  corporate  state  and 
all  its  corporate  powers  shall,  notwithstanding  it  is 
otherwise  provided  by  its  regulations,  continue  until 
the  affairs  of  the  Company  are  wound  up.'' 

Sect.  153.  "  Where  any  Company  is  being  wound  up 
by  the  Court  or  subject  to  the  supervision  of  the  Court 
all  dispositions  of  the  property,  effects,  and  things  in 
action  of  the  Company,  and  every  transfer  of  shares. 
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1868.       or  alteration  in  the  status  of  the  members  of  the  Com- 
RuDOB       P^^y  made  between  the  commencement  of  the  winding 
BowikiAv.     ^P  ^^^  ^^^  order  for  winding  np,  shall,  unless  the  Court 
otherwise  orders,  be  void/' 

Quoin  {Philbrich  with  him),  for  the  plaintiff. — ^Tfae 
defence  to  this  action  is  founded  upon  sect.  153  of  The 
Companies  Act,  1862,  26  &  26  Viet  e,  89. :  but  that 
section  does  not  invalidate  contracts  for  the  transfer 
of  shares  made  after  the  commencement  of  a  winding 
up  of  the  Company.  In  the  present  case  the  contract 
was  made  in  the  interval  between  the  petition  for 
winding  up  and  the  order;  the  transfer  was  not  till  after 
the  order.  There  is  nothing  to  render  such  a  contract 
illegal :  it  does  not  affect  the  Company,  or  the  liability 
of  the  plaintiff  as  a  contributory.  In  Chapman  v.  Shep- 
herd  and  Whitehead  v.  L!od  {a)  it  was  held  that  a  con- 
tract for  the  purchase  of  shares,  entered  into  but  not 
completed  by  transfer  before  a  petition  for  winding  up, 
was  not  rendered  illegal  by  sect  153 ;  and  in  Biederman 
V.  Stone  {b)  there  was  a  similar  decision  as  to  the  effect 
of  sect.  131  on  a  contract  for  the  sale  of  shares  made 
after  the  commencement  of  a  voluntary  winding  up. 

The  twelfth  plea  is  bad,  for  it  was  not  the  plaintiff's 
business  to  get  the  defendant  registered.  And  the 
statement  that  the  defendant  never  made  an  express 
contract  t6  indemnify  the  plaintiff  does  not  amount  to  a 
statement  that  no  circumstances  existed  from  which  a 
jury  might  infer  such  a  contract  as  a  matter  of  fact. 
Such  a  contract  is  implied  by  law  from  the  matters 
appearing  on  the  record.     [Zu«A  J.    The  transfer  set 

(c)  36  L,  J.  a  P.  113;  X.  i?.  2  C.  P,  228. 
(h)  36  L.  J,  a  P.  108;  /..  7?.  2  C.  P.  604. 
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out  in  the  fifth  count  shews  an  express  contract  of       1868. 


indemnity.]  Rudob 


Maenamara  ( Talfourd  Salter  with  him),  for  the  defend- 
ant— The  object  of  thf  Legislature  in  sects.  181  and 
153  of  stat.  26  &  26  Vict,  c.  89.  was  to  prevent  dealings  in 
shares  after  the  winding  up  of  the  Company  had  com- 
menced. Sect.  181  invalidates  transfers  of  shares  '*  after 
the  commencement  of  the  winding  up.  [Lush  J.  Sect. 
153,  which  applies  to  the  present  case,  invalidates  them 
only  when  made  "  between  the  commencement  of  the 
winding  up  and  the  order  for  winding  up.^']  The  action 
is  founded  on  the  contract  of  sale ;  not  on  the  transfer 
of  the  shares.  In  order  to  support  an  implied  promise 
to  indemnify  the  seller  against  subsequent  calls,  the 
seller  should  transfer  the  shares  to  the  purchaser,  so 
that  he  may  become  a  registered  member  of  the  Com- 
pany. In  ffalker  v.  Bartlett,  on  appeal  (a),  it  was  held 
that  there  was  such  an  implied  promise  on  the  part  of 
the  transferee  to  the  transferor  of  shares,  although  it 
was  not  incumbent  on  the  former  to  cause  the  shares  to 
be  registered  in  his  name ;  but  in  that  case  the  trans- 
feror had  done  all  that  was  necessary  on  his  part  by 
executing  a  transfer  in  blank,  and  the  decision  was 
given  on  the  principle  acted  upon  in  Burnett  v.  Lynch  {b), 
Qui  sentit  commodum  sentire  debet  et  onus.  In 
Bermingham  v.  Sheridan^  Re  Waterloo  Life  8fc.  Assur^ 
ance  Company  (No.  4,)  (c),  there  was  an  agreement 
that  the  plaintiff  should  sell  and  the  defendant  should 
buy  1000  shares  in  the  Company  for  260/.,  and  a  deed 
of  transfer  was  executed  by  both  parties,  the  one  selling 

(a)  18  C,  B.  845.  (h)  5  B.  #•  C  589.  607. 

(r)  33  Beav.  660. 


▼. 
Bowman. 
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1868.  <^ii<l  the  other  accepting  the  shares.  But  as  the  deed 
RuDOB  ^^  settlement  provided  that  the  directors  should  have 
Bowman  P^^cr  to  reject  a  person  from  becoming  a  shareholder 
in  the  Company,  and  the  official  liquidator  refused  to 
register  the  defendant  as  a  shareholder,  the  Master  of  the 
Bolls  held  that  the  directors  could  not  be  compelled  to 
admit  him  as  a  shareholder.  He  said,  pp.  663-4, ''  It  was 
a  contract  conditional  on  the  Company's  accepting  the 
defendant  as  a  shareholder.  Whether  it  was  so  stated 
at  the  time  of  the  contract  is  not  of  very  much  im- 
portance, because  that  must  necessarily  be  implied  in 
every  contract  for  the  sale  of  shares.^'  '*  It  is  obvious 
that  they''  the  directors  "  must  have  a  very  lai^  dis- 
cretion in  such  matters,  or  else  it  would  be  easy  for 
shareholders,  when  they  thought  the  Company  was 
getting  into  difficulties,  to  get  rid  of  their  shares  by 
putting  a  mere  nominal  shareholder  on  the  register, 
the  effect  of  which  might  be,  to  render  it  impossible  for 
the  creditors  of  the  Company  to  get  paid  their  debts, 
and  would,  at  all  events,  throw  the  burden  of  the  debts 
on  those  shareholders  who  remained."  Then,  adverting 
to  the  consequence  of  his  decision  that  the  contract 
between  the  parties  could  not  be  enforced,  and  to  a 
passage  cited  in  argument  from  the  first  edition  of  Ztiii/- 
ley  on  Partnership^  vol.  1,  p.  608,  to  the  effect  that  in  all 
cases  where  shares  are  sold  by  a  shareholder  to  another 
person,  the  duty  of  providing  for  all  the  future  calls  and 
liabilities  falls  upon  the  purchaser  irom  the  date  of  the 
contract ;  he  said,  p.  665,  *'  That  proposition  assumes  that 
the  contract  is  duly  carried  into  execution  by  the  ultimate 
introduction  of  the  purchaser's  name  upon  the  list  of 
shareholders.     In  that  case,  the  liabilities  of  the  vendor 
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with  respect  to  the  shares  cease,  and  they  attach  to        1868. 
the  purchaser  from  the  date  of  the  contract,  as  soon       -rvdqk 
as  the  name  of  the  purchaser  has  been  entered  in  the      bowmam 
register,  when,  as  between  them,  it  has  reference  back 
to  the  date  of  the  contract.     But  unless  the  contract 
for  sale  can  be  carried  into  effect,  that  liability  cannot, 
in    the    absence   of   any   express    stipulation,   attach, 
because  the  person  who  agrees  to  purchase  the  shares 
is  not  the  purchaser  in  the  proper  sense  of  the  word, 
for  he  is  not  allowed  to  become  a  shareholder/^ 

As  to  the  second  and  eighth  pleas.  [Blackburn  J.  It 
is  clear  that  the  plaintiff  himself  was  not  bound  to 
execute  a  transfer,  a  transfer  from  a  third  person  would 
be  enough.  Moreover,  the  plaintiff  may  have  been 
ready  and  willing  to  transfer  the  shares,  and  the  com- 
pletion of  the  transfer  may  have  been  prevented  by  the 
refusal  of  the  defendant,  or  by  the  winding  up  of  the 
Company.]  If  the  transfer  was  prevented  by  either  of 
those  events  it  should  have  been  replied. 

The  twelfth  plea  shews  that  the  defendant  bought  the 
shares  with  the  intention  of  becoming  a  member  of  the 
Company^  and  that  at  the  time  of  the  purchase  he  was 
iguorant  of  the  winding  up  of  the  Company,  although  it 
was  known  to  the  plaintiff;  and  that  by  reason  of  the 
winding  up  he  was  unable  to  get  his  name  put  upon  the 
register,  which,  by  sect.  23,  is  a  step  necessary  to  his 
becoming  a  member  of  the  Company.  The  only  mode  by 
which  he  could  have  become  a  member  of  the  Company 
would  have  been  by  rectification  of  the  register  under 
sect.  35 ;  but  that  section,  according  to  the  opinion  of 
Lord  Cairns  L.  J.,  though  dissented  from  by  Turner 
L.  J.,  applies  only  where  the  register  is  incorrect  through 
default  of  the  Company ;  In  re  The  London^  Hamburg  and 
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1868.  Continental  Exchange  Bank,  Limited.  Ex  parte  H^ard{a); 
RuDOB  and  it  appears  by  the  plea  that  here  was  no  default  by 
Bowif  AN.  the  CompaDy.  In  Re  The  London,  Hamburg  and  Con- 
tinental Exchange  Company,  Limited  Ward  and  Emnur- 
son^s  Case  {b),  the  Master  of  the  BoUs  held  that  under 
sect.  163  the  Court  had  a  discretion  to  make  valid  dealings 
with  shares  l)etween  a  petition  and  the  order  for  winding 
up,  and  in  the  exercise  of  that  discretion  made  valid  a 
transfer  effected  after  a  petition  but  before  advertisement 
of  it  in  the  Gazette.  That  decision  was  however  overruled 
on  appeal  (c).  Turner  L.  J.,  said^  L,  R.  1  Chanc,  App. 
436,  ^'  I  think  that  the  discretion  given  by  the  153rd 
section  only  authorises  the  Court  to  say  that  a  transfer 
of  shares,  or  an  alteration  of  the  status  of  a  member  of 
the  Company,  may  be  valid,  notwithstanding  it  took 
place  between  the  commencement  of  the  winding  up 
and  the  order  to  wind  up.  It  does  not  in  other  respects 
alter  the  effect  of  the  transfer  or  alteration  of  status, 
and  here  there  occurs  a  difficulty  in  these  cases  which 
I  find  myself  quite  unable  to  surmount  These  shares 
were  not  transferred  into  the  name  of  the  purchaser. 
The  transactions  were  in  this  respect  incomplete,  and, 
under  the  circumstances  of  these  cases,  I  do  not  think 
that  a  Court  of  equity  could  or  would  compel  the  pur- 
chaser to  complete  them,  and  to  register  the  shares  in 
his  name.''  The  twelfth  plea  also  shews  that  the 
plaintiff  was  not  a  member  of  the  Company,  and  there- 
fore could  not  g:ive  or  transfer  to  the  defendant  the 
power  of  becoming  a  member. 

(a)  36  L.  J.  Chanc,  462;  L.R.  2  Chane,  App,  431,  dificharging  an 
order  made  by  the  Master  of  the  Rolls,  L.  R,  2  Eq.  226. 
(6)  35  Z.  J,  Chanc,  652 ;  Z.  i?.  2  Eq,  231. 
(c)  36  L,  J.  Chanc.  177;  L,  B,  1  Chanc.  App.  433. 
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The  replication  to  the  twelfth  plea  is  bad,  for  it  was        jggg^ 

not  the  duty  of  the  defendant  to  apply  to  be  made  a  ^r^^ 

member  of  the  Company.     And  the  plea  shews  that  it  ^  ^• 
would  have  been  useless  to  apply. 

Quain  was  not  called  upon  to  reply. 

Blackburn  J.  Unless  there  is  some  clause  in  stat. 
25  &  26  Vict.  c.  89.  to  the  contrary,  I  see  no  reason 
why  a  transfer  of  shares  should  not  be  registered  after 
an  order  for  winding  up.  It  is  true  that  subscribers  to 
the  memorandum  of  association,  and  persons  who  have 
agreed  to  become  members  of  the  Company,  are  not 
completely  members  until  their  names  have  been  en- 
tered on  the  register  of  shareholders,  but  a  transfer  of 
shares  may  be  registered  at  any  time  up  to  the  filing  of 
a  petition  for  winding  up.  [His  Lordship  then  read 
sect.  153.]  The  object  of  this  provision  is  obvious; 
inasmuch  as  when  a  petition  for  winding  up  has  been 
presented^  shareholders  might,  in  order  to  get  rid  of 
their  liability,  transfer  their  shares  to  insolvent  persons, 
and  the  register  might  thus  be  made  to  consist  of 
persons  who  had  nothing  to  lose,  the  Legislature  inter- 
venes and  says^  that  **  every  transfer  of  shares"  "  made 
between  the  commencement  of  the  winding  up**  and  the 
order  for  winding  up  shall,  unless  the  Court  otherwise 
orders,  be  void.  I  do  not  understand  what  is  meant 
by  the  clause,  ''or  alteration  in  the  status  of  the 
members  of  the  Company,"  for  death  or  marriage  is 
beyond  the  control  of  the  Legislature.  But,  whatever 
it  may  mean,  a  transfer  of  shares  may  be  made  in  the 
interval  if   the    Court  sanctions  it;   and  I  have  no 


V. 

BOWXAH. 
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1868.  doubt  the  Court  would  sanction  a  transfer  from  an 
jjjjPQ,  insolvent  to  a  solvent  purchaser,  although  not  the 
converse.  The  order  for  winding  up  fixes  as  con- 
tributories  all  who  are  members  at  the  time  it  is  made ; 
and,  so  soon  as  the  list  of  contributories  is  settled,  I  see 
no  objection  to  a  transfer  of  shares  being  allowed.  If  a 
person  on  the  chance  of  making  a  profit  chooses  to 
speculate  in  the  shares  of  a  Company  which  is  being 
wound  up,  and  the  holder  is  willing  to  sell,  there  is  nothing 
in  point  of  law  nor  in  the  statute  forbidding  such  a 
bargain.  The  seller  would  remain  a  contributoiy,  and 
there  is  no  section  in  the  statute  which  says  that  a  con- 
tributory may  not  bargain  as  to  shares.  Nor  do  I  see 
why  one  of  the  terms  of  the  bargain,  which  would  not 
release  the  seller  from  his  liability  to  the  Company^ 
should  not  be  that  the  purchaser  would  indemnify  him 
if  called  upon  by  the  Company  to  pay  a  call. 

It  follows  that  all  the  counts  in  the  declaration  are 
good.  The  first  and  second  counts  state  the  agreement 
for  the  sale  of  the  shares  to  have  taken  place,  after  the 
petition  and  before  the  order  for  winding  up,  on  the  con- 
dition that  the  defendant  should  indemnify  the  plaintiff 
from  all  future  calls.  The  fourth  count  states  the  con- 
dition to  be  that  the  defendant  should  pay  all  future 
calls ;  and  the  fifth  count  sets  out  the  deed  of  transfer, 
which  shews  that  the  defendant  agreed  to  accept  the 
shares  subject  to  the  conditions  on  which  the  plaintiff 
held  them  immediately  before  the  execution  of  the 
transfer. 

« 

As  to  the  twelfth  plea,  I  have  already  disposed  of  the 
allegation  that  the  defendant  intended  to  become  a 
member  of  the  Company,  but  had  not  been  registered : 
there  is  no  reason  why  he  should  not  now  be  registered. 
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The  allegation  that  the  plaintiff  knew  of  the  commence-  1868. 
ment  of  the  winding  up  but  the  defendant  did  not,  only  b,vdqe 
amounts  to  a  fragment  of  an  allegation  of  fraud  ;  it  does  bowman 
not  shew  that  the  plaintiff  was  aware  that  the  defendant 
did  not  know  it.  The  answer  to  the  allegation  that  the 
sanction  of  the  Court  or  of  the  official  liquidator  had 
not  been  obtained  for  the  sale  or  transfer  is,  that  no 
such  sanction  is  necessary.  The  allegation  that  the 
plaintiff  was  not  a  member  of  the  Company,  nor 
registered  as  such,  of  which  the  defendant  was  igno- 
rant at  the  time  of  the  purchase,  is  no  answer  to  the 
action,  though  it  may  reduce  the  damages.  The  allega- 
tion that  the  defendant  never  made  any  express  agree- 
ment to  pay  or  to  indemnify  the  plaintiff  against  future 
calls  is,  as  my  brother  Lush  observed,  not  consistent 
with  the  contract  in  the  deed  of  transfer  set  out  in  the 
fiflh  count ;  and  further,  in  order  to  make  this  a  good 
defence,  the  defendant  must  negative  every  possible 
state  of  circumstances  from  which  such  a  contract  to 
indemnify  would  be  implied,  either  by  law  or  by  a  jury. 
Therefore  there  is  no  allegation  in  the  plea  amounting 
to  a  defence  to  the  action. 

Lush  J.  The  first,  second,  and  fourth  counts  allege 
a  contract  on  the  part  of  the  defendant  to  indemnify 
the  plaintiff  against  future  calls.  The  twelfth  plea  con- 
cludes with  an  allegation  that  the  defendant  made  no 
express  agreement  to  that  effect,  but  fails  to  state  facts 
which  would  exclude  an  implied  contract  to  do  so.  As 
to  the  other  allegations  in  the  plea.  First.  The  contract 
of  sale  was  not  within  the  prohibition  of  sect  153 ; 
therefore  the  defendant  might  have  got  his  name  entered 
on  the  register,  and  have  become  a  member  of  the 
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1868.  Company.  Secondly.  The  allegation  as  to  the  defend- 
BvDOB  w^t**  ignorance  does  not  amount  to  a  plea  of  firand  in 
BowMAM.  *^®  plaintiff.  Thirdly.  The  sanction  of  the  Court  or  of 
the  official  liquidator  was  not  necessary^  as  sect.  153 
does  not  affect  a  contract  for  the  sale  of  shares. 
Fourthly.  There  is  an  allegation  that  the  plaintiff  was 
not  a  member  of  the  Company,  but  he  must  hsTC  been 
made  a  contributory.  Fifthly.  It  is  allied  that  the 
defendant  had  not  been  made  a  member  of  the  Com- 
pany, and  that  there  had  been  no  default  on  the  part 
of  the  Company  in  omitting  his  name  from  the  raster; 
but  that  does  not  exclude  an  implied  contract  to  indem- 
nify the  plaintiff.  Moreover  upon  the  face  of  the  deed 
of  transfer  there  is  an  express  contract  that  the  defend- 
ant is  to  take  the  shares  subject  to  the  conditions  on 
which  the  plaintiff  held  them ;  and  Burnett  y.  Lynch  {a) 
decides  that  where  the  assignee  of  a  lease  accepts  the 
assignment  subject  to  the  performance  of  the  coTenants 
in  the  original  lease,  there  is  an  implied  duty  on  his 
part  to  indemnify  the  lessee  from  all  consequences  of  a 
breach  of  the  covenants  in  the  lease. 

The  second  and  eighth  pleas  are  clearly  bad. 

Judgment  for  the  plaintiff. 

(a)  5  J?.  #  C.  569. 
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IN  THE  EXCHEQUER  CHAMBER. 

The   Queen,  on  the  prosecution  of  the  Vestry   Saturday, 
of  St.    George,   Hanover    Square,   against 
McCann  and  another. 

[Reported  ante^  pp.  33.  44.] 


TuLK  against  The  Metropolitan  Board  of      Tuesday 

Works.  '^'''''^'^' 

[Reported  S  B.  ^  S,  777.  813.] 


MEMORANDA. 

In  this  Term^ 

Edward  William  Cox,  Esq.,  of  the  Middle  Temple^ 
was  advanced  to  the  degree  of  the  coif^  and  gave  rings 
with  the  motto  Lex  libertatis  defensor. 

William  Campbell  Sleigh,  Esq.,  of  the  Middle  Temple, 
was  advanced  to  the  degree  of  the  coif,  and  gave  rings 
with  the  motto  Lahore  sine  favore. 

Augustine  Sargood,  Esq.,  of  Gray's  Inn,  was  advanced 
to  the  degree  of  the  coif,  and  gave  rings  with  the  motto 
Yincit  omnia  Veritas. 

In  this  Vacation, 

In  pursuance  of  The  Parliamentary  Elections  Act, 
1868,  81  &  82  Vict.  c.  125.  *.  11.  subs.  8., 

Sir   William  Baliol  Brett,  Her  Majesty^s   Solicitor 

VOL.    IX.  3   N  B.   &  s. 
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1868,        General^  was  appointed,  by  patent  dated  and  signed  on 

IfiifORAHDA.  ^^^  "^"^^^  Auffustf  an  additional  Judge  to  the  Conrt  of 

Common  Pleas,  having  been  previously  advanced  to  the 

degree  of  the  coif,  when  he  gave  rings  with  the  motto 

Stare  in  antiquis  viis. 

Mr.  Serjeant  Hayes  was  appointed,  by  patent  dated 
and  signed  on  the  28th  August^  an  additional  Judge  to 
the  Court  of  Queen's  Bench.  He  was  knighted  on  the 
9th  December. 

Anthony  Cleasby,  Esq.,  one  of  Her  Majesty's  Counsel, 
was  appointed,  by  patent  dated  and  signed  on  the  28th 
August^  an  additional  Judge  to  the  Court  of  Exchequer, 
having  been  previously  advanced  to  the  degree  of  the 
coif,  when  he  gave  rings  with  the  motto  Compositum 
jus  fasque.     He  was  knighted  on  the  9th  December. 

Richard  BaggaUay^  Esq.,  one  of  Her  Majesty's 
Counsel,  was  appointed  to  succeed  Sir  IVilliam  Baliol 
Brett  in  the  office  of  Her  Majesty's  Solicitor  General, 
and  was  knighted  on  the  9th  December. 


GK^r/us  REGULA    GENERALIS. 

TRINITY  VACATION,   1868. 


It  is  ordered  that,  from  and  after  the  first  diiy  of  Michaelmas  Term 
next  inclusive,  the  rule  43  of  Hilary  Term,  1853,  be  rescinded,  and  that 
in  lieu  thereof  the  rule  for  the  entry  of  all  causes  for  trial  in  London 
and  Middlesex  shall  be  as  follows  (that  is  to  saj) :  "  Causes  for  ererj 
sitting  within  Term  or  after  Term  shall  be  entered  before  five  o*clock  f.  m. 
on  the  day  next  but  one  preceding  the  first  day  of  such  sitting." 

A.  E.  CocKBUKN.  CouN  Blackbubn. 

\Vm.  Boviu..  H.  S.  Kkattno. 

FiTZROY  Kki.i.y.  Montague  Smtth. 

J.  S.  "\ViLM?s.  James  Hakkew. 
Jufy  0th. 

END    OP   TRINITY    VACATIOaV. 
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ARGUED   AND   DETEBMINED 

nr 


THE  QUEEN'S  BENCH, 


MICHAELMAS   TEEM, 


XXXn.  VICTORU. 


The  Judges  who  usually  sat  in  Banc  in  this 

Term  were : 


COCKBURN  C.  J. 

Lush  J. 


Hannen  J. 
Hates  J. 


ROWE   against  HoFWOOD.  Wedneaday, 

Novemberviu 


The  defendftnt  haying  been  supplied  with  goods  durinff  infkncy  was,  CofUraet, 

after  full  age,  furnished  with  an  account  of  the  items  andprices,  at  the  infancul 

foot  of  which  was  the  following  memorandum,  which  he  signed:  "Par-  Rat^^ion, 

ticulan  of  account  to  end  of  year  1867,  amounting  to  162/.  11«.  Qd^  g  q^^  ^^  i^ 

I  certify  to  be  correct  and  satisfactoiy."    Held  not  a  ratification  within  ^  g  * 
Stat.  9  G.4.C.  14.  t,  6.  to  support  a  ooont  either  for  goods  sold  or  upon 
an  account  stated. 

rjECLABATION  for  goods  sold  and  ddivered,  and 
upon  an  account  stated. 
Plea.    Infancy. 

Replication.  That  the  defendant^  after  he  attained  the 

8  N  2 
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1868.       age  of  twentj-one  yeara^  and  before  action,  by  a  writing 
HowB        made  and  signed  by  him,  ratified  and  confirmed  the 
HoFwooD.     ^cbts  and  promises.    Issue. 

On  the  trial,  before  Cockburn  C.  J.,  at  the  Spring 
Assizes  at  Cambridge^  the  evidence  in  support  of  the 
replication  was  that,  after  the  defendant  came  of  age, 
the  plaintiff  submitted  to  him  an  account  of  the  items 
with  which  he  had  been  supplied,  at  the  foot  of  which 
was  written,  '^  Particulars  of  account  to  end  of  year 
1867,  amounting  to  162/.  11«.  6i.,  I  certify  to  be 
correct  and  satisfactory."  The  plaintiff  asked  him  to 
sign  it,  and  he  did  so.  The  Lord  Chief  Justice  declined 
to  leave  this  eridence  to  the  jury,  on  the  ground  that 
the  question  whether  the  memorandum  amounted  to  a 
ratification  of  the  contract  depended  upon  the  con- 
struction of  the  document ;  and,  being  of  opinion  that  it 
did  not,  he  directed  a  nonsuit,  reserving  leave  to  move 
to  enter  a  verdict  for  the  plainti£ 

O'MaUey  moved  accordingly. — ''The  general  rule 
appears  to  be,  that  the  contract  of  an  infant,  though  it 
were  not  for  necessaries,  is  voidable  only,  and  not  void, 
provided  it  was  for  his  benefit;  and  that  if,  on  attaining 
the  age  of  twenty-one  years,  he  ratify  a  contract  made 
by  him  during  his  nonage,  it  will  bind  him,  although 
there  was  no  new  consideration  for  his  subsequent 
promise ;"  ChitL  Contr.  148,  8th  ed.  By  stat.  9  G.  4. 
c.  14.  9,  5.,  ''  No  action  shall  be  maintained  whereby  to 
charge  any  person  upon  any  promise  made  after  full 
age  to  pay  any  debt  contracted  during  infancy,  or  upon 
any  ratification  afler  full  age  of  any  promise  or  simple 
contract  made  during  infancy,  unless  such  promise  or 
ratification  shall  be  made  by  some  writing  signed  by 
the  party  to  be  charged  therewith.'^     [^Lvsh  J.     Rati- 
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fication  of  a  debt  must  include  an  intention  to  pay  1868. 
it,  notwithstanding  the  party  is  not  liable.]  To  take  ^^[^ 
a  case  ont  of  the  operation  of  the  Statute  of  Limita-  hopwood 
tions  the  acknowledgment  must  be  such  that  a  promise 
to  pay  may  be  reasonably  inferred;  but  in  the  case 
of  infancy,  per  Rolfe  B.,  delivering  the  judgment  of 
the  Court  in  Harris  v.  Watt  (a),  "  (apart  from  Lord 
Tenierdm^s  Act)/'  "  any  act  or  declaration  which 
recognizes  the  existence  of  the  promise  as  binding  is  a 
ratification  of  it.  Any  written  instrument  signed  by 
the  party,  which  in  the  case  of  adults  would  haTC 
amounted  to  the  adoption  of  the  act  of  a  party  acting 
as  agent,  will  in  the  case  of  an  infant  who  has  attained 
his  majority  amount  to  a  ratification .''  [Lush  J.  Sup- 
pose the  defendant  had  added  the  words  ''I  am  not 
bound  to  pay/']  There  would  still  be  a  recognition  of  the 
debt,  which  is  distinct  from  a  promise  to  pay  it.  [Cock' 
bum  C.  J.  In  Thrupp  v.  Fielder  {b)  Lord  Kenyon  ruled 
that  payment  of  money  on  account  of  a  debt  contracted 
during  infancy  was  not  sufficient  to  render  a  party 
liable,  and  that  there  must  be  an  express  promise  to 
pay.  Hannen  J.  referred  to  Hartley  v.  Wharton  (c).] 
At  any  rate  this  is  evidence  of  an  account  stated. 

CocKBUBN  C.  J.  There  will  be  no  rule.  In  order  to 
entitle  a  plaintiff  to  maintain  an  action  against  a  person 
for  a  debt  contracted  during  infancy,  stat.  9  G.  4.  e,  14. 
s,  5.  requires  a  ratification  in  writing  of  the  contract  by 
the  party  after  full  age ;  and  the  construction  of  the 
written  document  which  is  the  foundation  of  the  action 
is  for  the  Court.  Entirely  concurring  with  the  Court 
of  Exchequer  in  the  law  laid  down  in  Harris  v.  Wall  (a), 

(a)  1  Exch.  122.  130.  (h)  2  Ksp.  628. 

(r)  UA.4  K.  orn. 
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Bowx 

HOFWOOD. 


that  there  mnst  be  a  recognition  of  the  debt  as  binding 
on  the  party  after  he  has  attained  his  majority,  I  think 
the  writing  in  the  present  case  is  not  sach  a  recognition. 
It  is  simply  an  acknowledgment  that  the  items  of  the 
account  of  goods  supplied  to  him  were  properly  set  out 
and  the  sums  chained  for  them  satisfactory  if  he  hsd 
not  been  under  age.  The  Legislature  intended  that 
infancy  should  be  a  protection  from  actions  for  debts 
incurred  under  age  unless^  after  the  infant  reached  the 
age  of  discretion,  there  was  a  written  recognition  by 
him  of  the  debt  as  an  existmg  liability.  Here  is 
no  such  recognition,  and  therefore  the  action  is  not 
maintainable. 


Lush,  Hannbn  and  Hates  JJ.  concurred. 

Rule  refiued. 


Bankruptcy 
Act,  1861, 
24  #  25  Viet, 
e.  134.  s.  1{)2. 
CoTnposition 
deed. 
Surety. 
Proviso  for 
immediate 
paymant  of 
composition. 


BissELL  against  Jones  and  others. 

By  a  composition  deed  made  between  the  defendants  of  the  first  uurt, 
P.  4  ^'  o^  the  second  part»  and  all  the  creditors  other  than  P.  4'Co.d 
the  third  part»  the  ddendants  ooTenanted  to  pay  P.  ^  Co.,  with  the 
general  boay  of  creditors,  a  composition  of  5«.  in  the  ponnd  by  two 
instahnents,  at  four  and  twelve  months,  and  the  defendants  and  P.  <f  Co. 
as  snreties,  by  way  of  separate  coTenant,  coTenanted  with  the  other 
creditors  to  pay  them  a  composition  of  be.  in  the  ponnd  by  instahnents, 
at  four  and  twelve  months,  provided  that  P.  ^  Co.  shoula  not  be  liable 
under  the  covenant  for  a  greater  amount  in  the  whole  than  SOOOL 
The  defendants  also  assign^l  to  P.  ^  Co.  all  their  stock  in  trade,  ^ 
upon  trust  to  seU  and  apply  the  pro(^eeds  (2)  in  payment  of  the  compo- 
sition ;  (3)  in  payment  of  the  remaining  150.  in  the  ponnd  on  &e  debt 
owing  to  them,  "  in  consideration  of  their  undertaking  the  Hability  of 
suretyship."  Provided  also  that,  if  P.  ^  Co.  shoxild  arrange  with  any 
creditor  to  make  an  immediate  pmnent  of  the  oompositioD  parable  to 
him  with  a  deduction  by  way  of  discount,  they  shouM  be  at  liberty  to 
repair  themselves  out  of  the  trust  ^remises  the  Aill  amount  of  Uie  com- 
position payable  to  such  creditor.  Hdd,  that  the  deed  was  a  valid  deed 
within  The  Bankruptcy  Act»  1861,  24  &  25  Vict.  o.  131  «.  192^  inas- 
much as 

(1).  The  trust  for  payment  of  the  remaining  15«.  in  the  pound  to 

P.JtCo.  did  not  necessarily  create  an  undue  pioference. 
(2).  The  proviso  for  anticipating  payment  of  the  composition  to  any 
creditor  did  not  authonce  P.  #  Co.  to  apply  the  assets  incon- 
sistently with  the  trusts  for  the  creditors. 
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1868. 
TJECLARATION  for  goods  sold  and  deUvered.  — bmsku. 

Plea.   A  compoBition  deed  under  The  Bankruptcy        jom. 
Act,  1861,  24  &  25  Vict.  c.  184  ».  192.,  made  the  Ist 
July,  1867,  between  the  defendants,  the  debtors,  of  the 
first  part,  fV.  P.  Price^  R.  Potter  and  C.  Walker,  carry- 
ing on  business  under  the  style  or  firm  of  **  Price  ff 
Company"  of  the  2nd  part,  and  all  the  creditors  of  the 
debtors  jointly,  or  of  each  or  either  of  them  separately, 
other  than  fF.  Price,  R.  Potter  and  C.  Walker,  of  the 
third  part,  by  which,  after  reciting  that  the  debtors 
were  jointly  indebted  to  Price  ^  Company  in  the  sum 
of  644/.  Ws.  6d.,  and  jointly  or  separately  to  other  credi- 
tors, and  that,  the  debtors  being  unable  to  pay  their  debts 
in  full,  it  had  been  agreed  that  an  arrangement  should 
be  made  between  the  debtors  and  their  creditors :  It 
WAS  WITNESSED,  that  the  debtors  did  thereby  jointly 
and  severally  covenant  with  W.  P.  Price,  R.  Potter  and 
C  Walker  to  pay  to  them  a  composition  of  5«.  in  the 
pound  on  the  sum  of  644/.  Ws.  6d,  by  two  instalments 
of  2$.  6d.  in  the  pound  at  four  and  twelve  calendar 
months  from  the  2nd  May  then  last  past,  and  the 
debtors,  and  W.  P.  Price,  R.  Potter  and  C  Walker  (as 
sureties  for  them  and  by  way  of  separate  covenant),  did 
thereby  jointly  and  severally  covenant  with  the  several 
persons  parties  thereto  of  the  third  part  that  the  cove- 
nanting persons,  or  some  or  one  of  them,  would  pay  to 
the  persons  parties  thereto  of  the  third  part  respectively, 
a  composition  of  5«.  in  the  pound  on  the  amount  of 
their  respective  debts,  by  two  instalments  of  2$.  6d.  in 
the  pound  at  four  and  twelve  calendar  months  from  the 
2nd  May  then  last  past:  provided  that  W*  P.  Price, 
R,  Potter  and  C  Walker  should  not  be  liable  imder  the 
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1868.       covenant  for  a  greater  amount  in  the  whole  than  the 
BJ88BLL      *^Di  of  SOOOJ.    It  was  also  witnessed  that  the  debtors 

JoHBs.  ^^^  *^ig^  ^^^  ^*  P'  ^^^^»  -S.  Patter  and  C.  Walker  all 
the  stock  in  trade  and  effects  then  belonging  or  whidi 
might  at  any  time  thereafter  belong  to  them  in  their  busi- 
ness or  in  connection  therewith,  and  all  sums  of  monqr 
then  dae  or  which  might  thereafter  become  due  to  them 
or  either  of  them  under  or  by  virtue  of  any  contracts  en- 
tered into  by  or  with  them  in  relation  to  their  business,  &c. : 
Upon  trust  that  they  should,  at  such  time  or  times  and  in 
such  manner  as  they  should  in  their  absolute  discretion 
think  fit,  sell,  call  in,  collect  and  convert  into  money 
the  premises,  and  apply  the  moneys  to  arise  thereby,  or 
which  should  otherwise  come  to  their  hands,  under  or 
by  virtue  of  any  of  the  provisions  of  those  presents,  in 
manner  following,  that  is  to  say,  ''  First  in  payment  of 
all  the  costs  and  expenses  of  this  arrangement,  and  the 
negotiation  preparatory  thereto,  and  all  the  costs  and 
expenses  attending  the  preparation  and  execution  of 
these  presents,  or  otherwise  in  relation  thereto,  and  all 
the  costs  and  expenses  which  may  be  incuiTcd  in  or 
about  the  execution  of  the  trusts  or  powers  of  these 
presents,  or  any  of  them,  or  otherwise  relating  to  the 
premises.  Secondly,  in  or  towards  payment  of  the 
composition  of  55.  in  the  pound,  at  the  times  and  in 
manner  hereinbefore  mentioned  in  that  behalf,  in  aid  of 
the  covenants  for  payment  of  such  composition  therein- 
before  contained,  and  so  as  to  indemnify  the  said 
sureties  from  their  liability,  and  under  their  aforesaid 
covenant;  and  Thirdly,  in  or  towards  payment  of  the 
remaining  16«.  in  the  pound  of  the  said  sum  of 
644/.  11«.  6tf.  due  and  owing  to  the  said  Messrs.  Prke 
if  Co.  as  aforesaid,  it  being  thereby  stipulated  that  the 
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said  Messrs.  Price  ff  Co.  shall  have  the  advantage  of  1868. 
this  security  for  the  remainder  of  their  debt  in  consi-  bmssll 
deration  of  their  undertaking  the  liability  of  suretyship  joh'es. 
as  hereinbefore  appears,  and  shall  stand  possessed  of  the 
surplus  (if  any)  of  the  said  moneys  and  premises  in 
trust  for  the  said  debtors.  Provided  always,  and  it  is 
hereby  agreed  and  declared,  that  if  the  said  fF.  P.  Pirieef 
R,  Potter  and  C.  IValker,  as  such  sureties  as  aforesaid, 
or  any  or  either  of  them,  shall  arrange  with  any  creditor 
to  make  an  immediate  payment  of  the  composition  pay- 
able to  him  under  these  presents,  with  a  deduction 
therefrom  by  way  of  discount  in  consideration  of  such 
immediate  payment,  then  and  in  every  such  case  the 
sureties  or  surety  making  such  immediate  payment  shall 
be  at  liberty  to  repay  themselves  or  himself,  out  of  the 
aforesaid  trust  premises,  the  full  amount  of  the  compo- 
sition payable  to  such  creditor  under  these  presents, 
without  deducting  the  sum  so  allowed  to  such  sureties  or 
surety  for  discount  as  aforesaid,''  &c.  There  followed 
other  usual  provisoes,  a  power  of  attorney  from  the 
debtors  to  W.  P.  Price,  R.  Potter  and  C  fValher,  and  a 
release  of  the  debtors  from  the  parties  of  the  second 
and  third  parts.  Averment  of  the  performance  of  all 
conditions,  &c.,  necessary  to  make  the  deed  available 
under  The  Bankruptcy  Act,  1861,  and  to  release  the 
defendants  firom  the  debts,  and  to  make  the  deed  bind- 
ing upon  the  plaintiff,  and  that  the  plaintiff  was  an 
assenting  party  thereto,  and  was  bound  by  the  same. 

Replication.  That  the  plaintiff  was  not  an  assenting 
party  to  the  deed. 

Demurrer,  and  joinder. 

Macnamara,  in  support  of  the  demurrer.— The  ques- 
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tion  is  whether  the  deed  set  forth  iu  the  plea  is  a  valid 

1QAQ 

Busni.  composition  deed  within  The  Bankruptcy  Act,  1861, 
^•_  24  &  25  Vict.  c.  134.  s.  192.  If  it  is,  the  replication  is 
bad. 

First  The  trust  in  favour  of  the  parties  of  the  second 
part,  who  make  themselves  liaUe  as  sureties  to  the 
extent  of  8000/.  for  payment  of  the  composition  to  the 
other  creditors,  and  under  which  they  may  pay  them- 
selves 20«.  in  the  pound,  does  not  necessarily  create 
an  inequality  between  assenting  and  non-assenting 
creditors.  It  may  be  a  very  advantageous  bargain  for 
the  other  creditors  to  have  their  suretyship  instead  of 
the  uncertainty  of  a  dividend  out  of  the  assets  of  the 
debtors.  \^Cockbum  C.  J.  We  are  with  you  on  this 
point] 

Secondly.  The  clause  enabling  the  parties  of  the 
second  part  to  accelerate  the  payment  of  the  composi- 
tion to  any  creditor  with  a  deduction  by  way  of  discount, 
and  afterwards  to  repay  themselves  the  full  amount  of 
the  composition,  gives  them  no  more  than  a  reasonable 
compensation,  and  does  not  injure  the  other  creditors. 

R.  G.  WUHams,  for  the  plaintiff— First  The  trust 
under  which  the  creditors  who  became  sureties  will 
receive  any  surplus  after  payment  of  the  composition  in 
payment  of  the  renoAining  15«.  on  their  own  debt  msy 
work  inequality,  as  they  may  thus  get  more  than  the 
other  creditors.  [Lush  J.  Or  they  may  get  much  less.] 
In  fVelb  V.  Hacon  (a)  the  only  advantage  which  the 
deed  gave  to  the  creditor  who  became  surety  for  the 
payment  of  the  instalments  was  that  it  entitled  him  to 
payment  of  his  instalments  directly  firom  the  debtor, 

(a)  5  J7.  #  A  196. 
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while  tbe  other  creditors  were  to  receive  theirs  through        1868. 
the  trustee  appointed  under  the  deed.  bissbu. 

Secondly.  The  assignment  by  the  debtors  of  their  joves. 
stock  in  trade  was  not  absolute,  but  saddled  with  a  trust ; 
and  the  clause  by  which  the  sureties  may  prepay  the  in- 
stalments, deducting  a  discount,  and  repay  themselves 
out  of  the  trust  fund,  enables  them  to  commit  a  breach 
of  trust.  [Lush  J.  Suppose  there  were  no  such  clause 
in  the  deed.]  Then  the  trustees  would  make  the  pre- 
payment on  their  own  risk.  By  the  deed  the  creditors 
have  three  securities  for  payment  of  the  composition, 
the  covenant  of  the  debtors,  the  covenant  of  the  sureties, 
and  the  trust  fund.  But  the  sureties  are  only  liable  to  the 
extent  of  8000/. ;  and  if  the  composition  on  all  the  debts 
amounted  to  more,  and  some  creditors  were  paid  in 
advance,  the  other  creditors  would  lose  the  security  of 
the  trust  fund :  it  might  be  exhausted  by  the  sureties 
discounting  the  claims  of  creditors,  and  charging  it  with 
the  full  amount  of  the  composition.  The  amount  of  the 
discount  is  not  specified.  [Cockbum  C.  J.  It  must  be 
a  reasonable  rate.]  In  Thompson  v.  Knight  (a)  a  clause 
giving  the  trustee  a  discretionary  power  to  pay  in  one 
sum  at  such  time  or  times  as  he  should  think  fit,  any 
creditor  whose  composition  did  not  exceed  102.,  was 
held  to  create  a  substantial  inequality  in  the  rights  of 
the  creditors. 

Macnamara  was  not  called  upon  to  reply. 

CocKBURN  C.  J.  As  to  the  first  objection  founded 
upon  the  provision  that  the  trustees,  on  becoming  sure- 
ties for  the  payment  of  the  composition  to  the  other 

(a)  4  ^.  #  0.  629. 
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1868.       creditors,  Bhould,  supposing  the  assets  realised  amounted 
^j„^j^      to  more  than  5«.  in  the  pound,  apply  the  excess  towards 
▼•  payment  of  their  own  debt  in  full,  the  case  is  governed 

by  Wetti  v.  Haeon  {a).  ''If/'  as  I  said  in  that  case, 
p.  207,  "  we  could  see  that  the  arrangement  was  col- 
lusive, or  if  the  deed  on  the  &ce  of  it  gave  an  inordi- 
nate or  unreasonable  advantage  to  the  surety,  it  would 
be  void;  but  we  must  presume  that  this  deed,  being 
assented  to  by  the  requisite  majority  of  creditors,  is  for 
'the  benefit  of  all  concerned/'  So  I  say  here.  The 
tendency  of  the  later  decisions  is  to  hold  that  the 
Legislature  intended  to  give  the  majority  of  the  cre- 
ditors power  to  determine,  notwithstanding  the  objec- 
tions of  the  minority,  what  arrangement  would  be  the 
roost  beneficial  to  the  body  of  creditors.  It  is  not  for 
us  to  consider  how  far  such  a  power  is  advantageous  to 
the  mercantile  community.  The  whole  question  there- 
fore is,  whether  this  deed  is  collusive,  or  contains  any- 
thing so  extravagant  as  that  non-assenting  creditors 
ought  not  to  be  bound  by  it.  Here  is  an  insolvent 
estate  from  which  the  utmost  the  creditors  can  get  is 
5s.  in  the  pound,  and  even  that  is  doubtfuL  But  a 
certain  firm  of  creditors  are  so  satisfied  this  amount 
will  be  realized  that  they  are  willing  to  guarantee 
payment  of  it  to  the  general  body  of  creditors  on 
condition  that  if  by  their  diligence  and  good  manage- 
ment they  can  realize  more  it  shall  become  their  own. 
If  the  majority  think  this  is  an  advantageous  arrange- 
ment for  the  creditors  I  see  no  objection  to  it,  there 
being  nothing  either  collusive  or  intended  to  give  an 
undue  preference  to  a  particular  class  of  creditors. 
As  to  the  second  point,  on  the  clause  which  enables 

(a)  5B.fS.  196. 
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the  trustees  to  pay  an  instalment  in  advance.     I  agree        1868. 
that  the  trustees  are  not  authorized  by  that  clause  to       bissbll 
deal  with  the  trust  fund  otherwise  than  they  might  do        jombs. 
if  it  had  not  been  inserted.     But,  if  th6y  anticipate  the 
time  of  payment  to  any  particular  creditor,  when  the 
time  for  distribution  of  the  assets  realized  comes  they 
may  take  credit  for  the  instalment  in  fulL     Therefore 
the  argument  for  the  plainti£P  falls  to  the  ground. 

Lush  J.  Stat  24  &  25  Vict.  c.  134  s.  192.  leaves  it 
to  the  majority  in  number  and  value  of  the  creditors  to 
make  the  contemplated  arrangements ;  and  a  deed  made 
with  the  assent  of  that  majority  is  binding  on  all  the 
creditors  as  if  they  had  executed  it,  provided  it  be  bond 
fide  and  for  the  equal  benefit  of  assenting  and  non-assent- 
ing creditors.  If  these  conditions  are  fulfilled,  we  have 
no  power  to  inquire  whether  any  particular  stipulation 
in  the  deed  is  advantageous  to  the  creditors  or  not.  This 
deed,  by  necessary  implication,  gives  to  non-assenting 
creditors  the  same  advantage  which  assenting  creditors 
have  under  it ;  and  if  the  trustees  have  an  advantage, 
they  purchase  it  by  assuming  the  liability  of  sureties. 

As  to  the  other  point  also,  I  agree  with  my  Lord. 
When  the  assets  realised  are  not  sufficient  for  payment 
of  the  composition  to  all  the  creditors,  the  trustees, 
if  they  anticipate  payment  of  it  to  any  creditor,  must 
do  so  out  of  their  own  moneys.  One  class  of  creditors 
has  the  same  power  of  going  into  the  Court  of  Bank- 
ruptcy as  the  other  to  prevent  a  breach  of  trust 

Hannen  and  Hates  JJ.  concurred. 

Judgment  for  the  defendants. 
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Lands  Clauaea 

Contolidatum 

Act,  1845, 

8^9  VicL 

0,  18. 

M.  18. 121. 

Notice  to  treat. 

Tenancy  not 

greater  than 

from  year  to 

year. 

Lose  of  trade 

profits, 

Compeneation, 


The  Queen  against  James  Vauohan  Esq.,  and 
The  Metbofoltian  Distbict  Railway  Com- 
pany. 


A  yearly  tenant  of  a  public  house  received  fiom  a  railway  GompanT 
a  notice  to  treat  under  The  Lands  Clauses  Consolidation  Act*  1845, 
8  &  9  Vict,  c,  18.  e.  18.,  and  a  notice  in  pursuance  ai  their  Act  of 
their  intention  at  the  expiration  of  six  months  to  take  the  premises. 
He  sent  in  his  particulars  of  claim*  and,  the  Company  not  takine  posses- 
sion at  the  expiration  of  six  months,  continued  to  cany  on  his  Duoness 
on  the  premises  for  two  yean  at  a  reduced  rate  of  profits,  the  Com|«ny 
having,  by  virtue  of  their  powers,  destroyed  the  suirounding  nei^- 
bourhood.  At  the  end  of  tnat  time  he  was  served  with  a  summons  to 
attend  before  a  Metropolitan  police  magistrate,  under  e,  121.,  for  the 
purpose  of  having  the  amount  of  compensation  for  his  interest  in  the 
premises  assessed.    Held, 

1.  That  he  was  not  entitled  to  compensation  for  the  depreciation  in 
value  of  his  interest  in  the  premises  in  consequence  of  the  execution  of 
the  works  of  the  Company  destroying  the  neignbourhood. 

2.  Nor  for  the  loss  of  tnde  profits  since  the  notice  to  treat. 


TN  Drinity  Ternij  Aston  obtained  a  rule  calling  upon 
James  Vaughan,  Esq.,  one  of  the  Metropolitan  poUce 
magistrates,  and  The  Metropolitan  District  Raihoay  Comr 
pantfi  to  shew  cause  why  the  magistrate  should  not 
assess  the  amount  of  compensation  to  be  paid  by  the 
Company  to  Edmund  Furber  in  respect  of  the  damage 
done  to  his  interest  in  certain  land  and  premises  b^ 
reason  of  the  execution  of  the  works  of  the  Companyi 
and  resulting  in  a  loss  of  trade  profits  up  to  the  29th 
April  last  from  the  commencement  of  the  works, 
amounting  to  the  sum  of  700/. 

The  claimant  was  the  occupier  as  tenant  firom  year 
to  year  of  a  pubUc  house,  known  as  The  Black  BuU, 
situate  in  Little   Chapel  Street,    Westminster^  with  a 
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skittle  ground,  shed   and   yard   adjoining,  which  The        1868. 
MetropoHian  District  RaHway  Company  were  empowered    Th«  Qukut 
to  take  by  virtue  of  The  Metropolitan  District  Railways     vauohait. 
Act^  1864,  27  &  28  Vict.  c.  cccxxii.,  which,  by  sect.  1, 
incorporated  among  other  Acts  The  Lands  Clauses  Con- 
solidation Act,  1845,  8  &  9  Vict.  c.  18.,  and  The  Rail- 
ways  Clauses  Consolidation  Act,  1845,  8  &  9  VicL  c  2a 

On  the  16th  June^  1865,  the  Company  served  the 
claimant  with  a  notice  to  treat  for  the  purchase  of  the 
skittle  ground,  shed  and  yard,  demanding  the  particu- 
lars of  his  estate  and  interest  therein,  and  of  the  claims 
made  by  him  in  respect  thereof,  and  also  with  a  notice, 
in  pursuance  of  the  59th  section  of  stat.  27  &  28  Fict. 
c.  cccxxii.,  that  on  or  after  the  expiration  of  six  months 
from  the  date  thereof  they  intended  to  enter  upon  and 
take  under  the  powers  of  their  Act  the  tenements 
referred  to,  and  in  respect  of  which' he  was  the  party 
assessed  to  the  poor  rate.  On  the  7th  July,  1865,  he 
sent  to  the  Secretary  of  the  Company  the  particulars 
of  his  claim  and  of  his  interest  in  the  premises,  and 
claiming  ''  for  the  goodwill  of  the  business  carried  on 
upon  the  premises  aforesaid  750/.^' 

In  December,  1865,  he  received  notice  from  the  Com- 
pany of  their  intcDtion  to  apply  to  Parliament  for  an 
Act  enabling  them  (amongst  other  things)  to  purchase 
additional  lands  for  the  purposes  of  their  undertaking. 

In  December,  1867,  he  received  a  further  notice  from 
the  Company  of  their  intention  to  apply  to  Parliament 
for  an  Act  enabling  them  (amongst  other  things)  to 
extend  the  time  granted  for  the  purchase  of  lands, 
houses  and  other  property,  and  the  construction  of 
works  for  the  purposes  of  the  railway. 

On  the  16th  March,  1868,  the  contractor  for  the 
works  of  the  Company  entered  on  the  skittle  ground^ 
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1868.        Ai^d  began  to  pull  down  the  shed  without  any  notice  to, 
TbeQuna'  ^  consent  of,  the  claimant ;  who  thereupon  commenced 
an  action  against  the  Company^  and  who  obtained  an 
injunction  on  the  18th  March. 

On  the  28th  March  he  was  served  with  a  summons  to 
appear  before  one  of  the  Metropolitan  police  magistrates 
for  the  purpose  of  the  magistrate  hearing  and  deter- 
mining the  appHcanf  s  claim  to  compensation  under 
stat.  8  &  9  Vict  c  18.  s.  \2\.,  and  on  the  same  day  the 
Company  gave  him  notice  that  they  required  possession 
of  the  skittle  ground,  shed  and  yard.  On  the  2nd  AprU 
he  gave  notice  to  the  Company,  requiring  them  to  pur- 
chase and  take  the  whole  of  the  property  in  Ids  occu- 
pation. 

On  the  hearing  of  the  summons,  on  the  20th  AprU, 
the  applicant  deposed  that  the  net  profits  received  by 
him  in  respect  of  the  business  carried  on  upon  the  pre- 
mises for  some  time  previously  and  up  to  June,  1865, 
amounted  to  490/.  per  annum,  and  that  in  consequence 
of  the  execution  of  the  works  of  the  Company  in  destroy- 
ing the  neighbourhood  near  to  and  surrounding  the  house, 
by  the  demolition  of  the  adjoining  houses  and  otherwise^ 
his  net  profits  in  the  years  1866  and  1867,  and  in  the 
year  1868  up  to  the  20th  April,  bad  decreased  to  200/. 
per  annum.   He  claimed  compensation  under  the  foUow- 
ing,  among  other,  heads :   First.  For  the  value  of  his 
interest  in  the  premises  at  the  present  time,  such  as  an 
incoming  tenant  would  give.     Second.  For  the  depre- 
ciation in  value  of  such  interest  caused  by  the  Company's 
works  baring  reduced  the  custom  of  the  house.    Third. 
For  the  loss  of  trade  profits  up  to  the  present  time  from 
the  commencement  of  the  works.     Fourth.    For  the 
value  of  fixtures  and  trade  utensils  and  furniture  to  be 
paid  for  by  an  incoming  tenant. 
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On  behalf  of  the  Company  it  was  contended  that  the        1868. 
magistrate  ought  not  to  allow  for  the  loss  of  trade  profits.    Tbe  Queen 
The  magistrate  assessed  the  compensation  in  respect     yauohav. 
of  the  applicant's  unexpired  term  and  interest  in  the 
public  house,  yard,  shed  and  skittle  ground,  and  for  the 
usual  allowances  made  by  an  incoming  tenant  for  good- 
will, and  trade  fittings  and  fixtures,  and  for  the  licence 
of  the  public  house,  and  for  the  loss  in  respect  of  the 
depreciated  value  of  furniture,  at  837t  18«.     The  injunc- 
tion obtained  in  the  action  was  dissolved  on  payment  of 
that  sum  and  costs,  without   prejudice  to  any  other 
distinct  claim. 

Stat.  8  &  9  Vict.  c.  18.,  "  With  respect  to  the  purchase 
and  taking  of  lands  otherwise  than  by  agreement,''sect  18, 
enacts :  *'  When  the  promoters  of  the  undertaking  shall 
require  to  purchase  or  take  any  of  the  lands  which  by  this 
or  the  special  Act,  or  any  Act  incorporated  therewith,  they  • 
are  authorised  to  purchase  or  take,  they  shall  give  notice 
thereof  to  all  the  parties  interested  in  such  lands,  or  to 
the  parties  enabled  by  this  Act  to  sell  and  convey  or 
release  the  same,  or  such  of  the  said  parties  as  shall, 
after  diligent  enquiry,  be  known  to  the  promoters  of 
the  undertaking,  and  by  such  notice  shall  demand  from 
such  parties  the  particulars  of  their  estate  and  interest 
in  such  lands,  and  of  the  claims  made  by  them  in 
respect  thereof;  and  every  such  notice  shall  state  the 
particulars  of  the  lands  so  required,  and  that  the  pro- 
moters of  the  undertaking  are  willing  to  treat  for  the 
purchase  thereof,   and  as  to  the  compensation  to  be 
made  to  all  parties  for  the  damage  that  may  be  sustained 
by  them  by  reason  of  the  execution  of  the  works.'' 

''With  respect  to  lands  subject  to  leases,"  sect.  121 
enacts :  "  If  any  such  lands  shall  be  in  the  possession  of 
VOL.  IX.  3  o  B.  &  s. 
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1368.  ABy  person  having  no  greater  interest  therein  than  as 
The  Qukkh  tenant  for  a  year  or  from  year  to  year,  and  if  such  person 
Yavquax,  ^  required  to  give  up  possession  of  any  lands  so  occupied 
by  him  before  the  expiration  of  his  term  or  interest 
therein,  he  shall  be  entitled  to  compensation  for  the 
value  of  his  unexpired  term  or  interest  in  such  landfs 
and  for  any  just  allowance  which  ought  to  be  made  to 
him  by  an  incoming  tenant,  and  for  any  loss  or  injury 
he  may  sustain,  or  if  a  part  only  of  such  lands  be 
required,  compensation  for  the  damage  done  to  him  in 
his  tenancy  by  severing  the  lands  held  by  him,  or  other- 
wise injuriously  affecting  the  same ;  and  the  amount  of 
such  compensation  shall  be  determined  by  two  justices, 
in  case  the  parties  differ  abont  the  same;  and  upon 
payment  or  tender  of  the  amount  of  such  compensation 
all  such  persons  shall  respectively  deliver  up  to  the 
promoters  of  the  undertaking,  or  to  the  person  appointed 
by  them  to  take  possession  thereof,  any  such  lands  in 
their  possession  required  for  the  purposes  of  the  special 
Act/' 

Stat  27  &  28  Vict  e.  cccxxiL  «•  59.  "  The  Company 
shall  not  enter  on  or  take  any  tenement  under  the 
powers  of  this  Act  until  the  expiration  of  six  months 
after  serving  notice  in  writing  of  the  intention  to  take 
the  same  on  the  party  assessed  for  the  poor  rate  of 
such  tenement  by  serving  such  notice  at  such  tene- 
ment." 

Sect  84.  *'  All  claims  for  compensation  made  upon 
the  Company  shall,  if  the  person  claiming  to  be  entitled 
to  compensation  has  no  greater  interest  than  as  tenant 
for  a  year,  or  from  year  to  year,  in  the  lands  in  respect 
of  which  the  compensation  is  claimed,  be  determined 
in  manner  provided  by"  stat.  8  &  9  Fid.  e.  18.  «.  121. 
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Hawkins  {Gadsden  with  him)  shewed  cause. — Com-       1868. 
pensation  cannot  he  given  for  the  loss  of  trade  profits    xbe  Quekn 
occasioned  hy  the   destruction  of  the  neighbourhood    vaughan. 
surrounding  the  applicant's  house.     An  action  would 
not  lie  against  the  Company  if  they  had  purchased  the 
adjoining  houses  by  private  contract  and  pulled  them 
down ;  Rex  v.  The  London  Dock  Company  {a\  The  New 
River  Compmyy  appts.^  Johnson^  respt.  {p\  per  CocJcburn 
C.  J.y  In  re  The  Stockport,  Timperhy  and  Altringham 
Railway  Company  (c),  per  Crompton  J.,  in  the  Bail  Court. 

Aston,  in  support  of  the  rule. — This  is  a  question  of 
right  on  stat.  8  &  9  Vtct.  o.  18.  s.  121.,  and  the  magis- 
trate ought  to  have  assessed  the  amount  of  compensation^ 
leaving  the  claimant  to  enforce  it  as  he  might  be  advised. 
A  notice  to  treat  is  not  a  requiring  possession  within 
that  section  so  as  to  entitle  the  claimant  to  have 
compensation  assessed;  Sey.  v.  Stone  and  The  Metro* 
poUtan  Railway  Company  {d).  And  the  claimant  could 
not  have  a  mandamus  to  the  Company  to  assess  com- 
pensation until  notice  given  by  the  Company  requiring 
possession  of  the  premises^  or  the  expiration  of  the  six 
months  after  service  of  the  notice  under  their  Act.  On 
the  other  hand,  the  Company  were  bound  to  take  the 
land  at  the  expiration  of  the  six  months;  Morgan  v. 
The  Metropolitan  Railway  Company  {e\  where  it  was 
held  that  the  claimant  might  recover  more  than  nominal 
damages^  and  Smith  J.,  87  L,  J.  C.  P.  272,  referred  to 
damage  which  might  be  sustained  from  ^'  the  delay  by 
the  Company  in  not  performing  their  duty  in  carrying 

(a)  5A.fE.  163. 177.  {b)  2  K  #  E.  435.  442. 

(c)  33  L.  J.  Q,  B.  251.  253.  (d)  7  B.  4'  S.  769. 

(0  37  L.  J.  C.  P.  265;  L.  R.  3  C.  P.  553. 

3  o  2 
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1868.  oat  the  proceedbgs  to  take  the  land  within  a  reasonable 
The  Qusn  time.''  In  Rickei  t.  The  Metropolitan  RaSway  Com* 
Yauohav.  P^^y  {9)9  ^^^  ^®  other  cases  hitherto  decided,  the 
Company  did  not  take  land.  Where  they  take  land, 
it  is  a  question  of  purchase,  not  of  compensation  for 
injuriously  affecting  land.  [Cockbum  C.  J.  Where  lan^ 
is  taken,  and  by  means  thereof  damage  is  oocauoned  to 
the  rest  of  the  property,  the  owner  is  entitled  to  com- 
pensation, as  in  In  re  The  Stoehpori,  Timberley  ami 
Altringham  Railway  Company  (b) ;  but  here  the  damage 
is  occasioned  by  what  is  done  upon  the  land  of  other 
persons  which  the  Company  have  taken.] 

By  sect  121  of  stat.  8  &  9  Viet  c.  18.  the  party  is 
entitled  to  compensation  for  the  yalue  of  his  unexpired 
term  or  interest,  and  for  any  just  allowance  which 
ought  to  be  made  to  him  by  an  incoming  tenant,  ''and 
for  any  loss  or  injury  be  may  sustain.^'  [Lush  J.  That 
must  mean  by  taking  his  property.  Cockbum  C.  J.  The 
section  must  receiye  a  reasonable  construction.] 

CocKBURN  C.  J.  This  rule  must  be  discharged. 
When  property  is  taken  by  a  Company  the  tenant  is 
entitled  to  compensation,  to  be  assessed  according  to 
the  rate  of  profit  which  he  was  then  making  by  carrying 
on  his  business  upon  the  premises ;  but  as  soon  as  the 
Company  acquires  the  right  of  possession  in  the  pro- 
perty  the  tenant's  interest  ceases;  and  if  they  take  pos- 
session his  business  and  profits  must  cease  also.  It  is 
dear  that  the  tenant  cannot  ask  for  compensation 
because  a  neighbouring  property  is  taken  by  the  Com- 
pany.    In  the  present  case  if  the  Company  instead  of 

(a)  5B,^8,  149;   in  Cam.  Seaee.  Id.  156;  in  D.  P.  36  L.J.Q,  B. 
a06;  L,B.2H,L.C.l75, 
(A)  33  L.  J,  Q.  B.  251. 
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acquiring  the  sorrouDding  property  under  their  statutory        1868. 
powers  had  become  possessed  of  it  by  private  contract,    The  Qubkh 
and  had  demolished  the  houses  built  upon  it,  no  action     vauoha!! 
could  have  been  maintained  for  the  consequential  damage 
thereby  done  to  the  premises.     The  destruction  of  the 
goodwill  of  the  public  house  was  within  the  powers  given 
by  the  statute,  and  therefore  compensation  for  the  loss 
of  it  cannot  be  claimed,  because  it  was  done  under  the 
powers  legitimately. 

The  only  ground  on  which  with  any  show  of  reason 
this  claim  can  be  urged  is,  that  the  Company,  instead  of 
taking  possession  when  they  should  have  done  so,  and 
having  the  compensation  at  once  assessed  upon  the  profits 
the  claimant  was  then  making,  allowed  the  matter  to 
stand  over  for  two  years.  But  the  claimant  also  allowed 
it  to  stand  over,  instead  of  insisting  upon  the  Company 
taking  the  property  at  the  end  of  the  six  months  and  en- 
forcing his  claim  for  compensation;  and  now  he  demands 
compensation  on  the  footing  of  the  trade  profits  which 
were  made  before  the  demolition  of  the  neighbouring 
houses  during  the  two  years  which  have  elapsed  since 
the  Company  should  have  taken  possession.  But  the 
claimant  cannot  insist  on  being  paid  both  the  value  of 
his  interest  and  goodwill  in  the  premises  at  the  time 
when  the  notice  to  treat  was  served  upon  him,  and  also 
compensation  for  the  reduced  rate  of  profit  during  the 
two  years ;  for  the  keeping  on  the  business  was  his  own 
act  Therefore  the  magistrate  was  bound  to  exclude 
this  item  both  under  the  circumstances  of  the  case,  and 
on  the  construction  of  stat.  8  &  9  Vict,  c.  18.  «.  121. 

LvsH  J.     This  is  precisely  the  question  decided  in 
ifex  V.  The  London  Dock  Company  {a). 

{a)  5  A.  <J-  K,  l(i3. 
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1868. 


The  QuBU 

V. 

Vaugbah. 


Hannkn  J.  It  is  desirable  to  adhere  to  the  rule 
that  the  only  subjects  of  compensation  under  stat  8  &  9 
Vict.  c.  18.  are  those  which  would  have  been  actionable 
if  done  without  the  authority  of  an  Act  of  Parliament. 
Whether  the  compensation  is  claimed  at  once  or  after 
two  years^  in  no  case  ought  the  loss  which  the  party 
sustains  from  the  pulling  down  of  houses  in  the 
neighbourhood  of  a  public  house  to  fall  upon  the 
Company. 

Rule  discharged,  without  costs. 


Saturday, 
November\A\h, 

General  dis- 
trict rate. 
Boat  club. 
Floating  barge 
moored  to 
noets  fixed  in 
bed  of  river. 


Grant,   appellant,   The    Local    Board    for  the 
District  of  Oxford,  respondents. 


The  Oxford  University  Boat  Club  were  possessed  of  alandinf  stage  and 
a  floating  barge  or  house  boat  moored  in  the  river  Isie  at  a  distance  of 
thirty  feet  from  the  bank,  by  means  of  two  iron  ring9,|which  were  fixed  to 
the  barge,  and  passed  loosely  and  moveably  round  two  posts  driven  into 
the  bed  of  the  nver.  Between  the  barge  and  the  bank  four  other  posts  were 
driven  into  the  bed  of  the  river,  and  a  moveable  frame  of  boards  laid 
on  the  top  of  these  posts,  but  not  fixed  to  them,  nor  touching  the  baige 
or  bank,  formed  the  gangway  from  the  barge  to  the  bank.  The  baige 
was  roofed  over  and  formed  a  room,  which  was  used  by  the  members  of 
the  club  as  a  means  of  access  to  their  boats,  and  for  reading  and  other 
amusements.  No  land  was  occupied  with  the  barze,  nor  was  the  dub  owner 
of  the  posts.  The  posts  had  been  driven  into  the  bed  of  the  river  more 
than  twenty  years  for  the  purpose  of  being  used  as  aforesaid,  and  had 
remained  and  been  so  used  wiinout  the  leave  or  licence  of  the  Corpora- 
tion of  the  city  of  Oxford^  who  were  owners  of  the  soil  of  the  bed  of  the 
river,  and  no  rent  had  been  paid  or  other  acknowledgment  made  by  the 
club.  Held,  that  the  club  was  not  rateable  in  respect  of  the  bai^,  which 
was  a  mere  chattel,  nor  in  respect  of  the  posts,  as  they  had  no  exclusive 
occupation  of  them. 


O  FECIAL  case  stated^  in  pursuance  of  stat.  12  &  13 
Vict.  c.  45.   t.   11.,  upon  an  appeal  against  two 
general  district  rates. 

The  appellant  was  the  secretary  to  the  Oxford  Uni- 
versity Boat  Club^  and  was  for  the  purpose  of  this  case 
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to  be  taken  as  the  person  liable  in  respect  of  the  subject        1868. 
of  the  rates,  if  the  club  or  any  member  of  it  was,  in        Grant 
the  opinion  of  the  Court,  liable  to  be  rated  in  respect  Local  Board  of 
thereof.     The   respondents  were  the  Local  Board  of      Oxford. 
Health  duly  empowered  to  make  the  rates. 

The  rates  were :  First  A  general  district  rate  at 
Is.  6d.  in  the  pound,  made  by  the  respondents 
under  and  by  virtue  of  the  provisions  of  The  Local 
Government  Supplemental  Act,  1865  (No.  5)»  28  &  29 
Vict,  c.  108.,  and  of  the  Acts  incorporated  therewith, 
to  which  rates  ''  the  University  Boat  Club"  was  assessed 
as  the  occupier  and  owner  of  "  posts  fixed  in  the  soil 
under  the  river  and  land  occupied  by  the  said  posts,  and 
by  landing  stage,  platform,  floating  barge  or  house  boat, 
and  other  things  connected  therewith,  and  with  the  said 
soil,"  "  on  the  river  Isis^  adjoining  Christchurch  Meadow" 
Second.  A  general  district  rate  at  Sd.  in  the  pound  made 
under  the  provisions  of  the  same  Acts,  in  which  the 
description  of  property  rated  was  the  same  as  in  the  first 
rate,  with  the  addition  of  the  words  "called  the  University 
Boat  House." 

The  bed  of  the  river  /m,  of  which  the  mayor  and 
corporation  of  the  city  of  Oxford  are  seised  in  fee,  forms 
part  of  the  district  of  the  Oxford  Local  Board. 

The  river  is  a  navigable  river,  subject  to  the  controul 
of  the  conservators  of  the  river  Thames^  and  is  a  public 
and  common  highway,  over,  along,  and  in  which  all  the 
liege  subjects  of  the  Queen  have  of  right  free  passage, 
navigation  and  anchorage  with  and  for  boats,  barges, 
and  other  vessels. 

« 

The  freemen  of  the  city  of  Oxford  of  right  enjoy  the 
sole  and  exclusive  right  of  fishing  in  the  river,  and  every 
part  thereof,  so  far  as  it  flows  over  and  along  the  bed  of 
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1868.  ^^^  nver  within  the  district  of  the  Local  Boards  and  of 
Q^j^g^  using  for  that  purpose  boats,  barges,  and  other  yessels. 
Local  Boaid  of  '^^^  Oxford  University  Boat  Club  is  composed  of 
OxroBD.  members  of  the  University  of  Oxford^  and  is  possessed 
of  a  barge  or  house  boat  floating  on  the  river  over  the 
bed  of  the  river,  and  moored  at  a  distance  of  about 
thirty  feet  from  the  bank  of  the  river  nearest  thereto, 
by  means  of  two  iron  rings  which  are  fixed  to  the  barge, 
and  pass  loosely  and  moveably  round  two  solid  fixed 
posts  which  are  driven  into  the  bed  of  the  river,  and 
are  of  such  a  diameter  as  to  allow  the  rings  to  pass 
freely  up  and  down  the  posts,  and  thus  to  allow  the 
barge  to  rise  and  fall  with  the  water  of  the  river.  In 
some  very  dry  seasons,  when  the  water  is  low,  though 
the  bed  of  the  river  remains  covered  with  water,  the 
barge  occasionally  for  a  short  time  rests  on  the  bed  of 
the  river.  The  barge,  though  capable  of  being  moved, 
is  never  in  fact  moved  from  its  station. 

Between  the  barge  and  the  bank  of  the  river  are  four 
other  posts  driven  into  the  bed  of  the  river,  two  of 
which  are  at  a  short  distance  from  the  barge,  and 
the  other  two  at  a  short  distance  from  the  bank,  and 
the  club  is  also  possessed  of  a  moveable  frame  of  boards 
joined  together,  which  is  laid  down  on  the  top  of  the 
four  posts,  but  is  not  fixed  to  them,  nor  to  the  barge  or 
bank ;  neither  does  the  wooden  frame  touch  the  bank 
or  the  barge,  but  it  forms  with  the  posts  the  gangway 
from  the  barge  to  the  bauk,  fi'om  which  the  approach 
is  to  the  barge.  The  bank  is  the  property  of  the  Dean 
and  Chapter  of  Christ  Church. 

All  the  posts  were  so  driven  into  the  bed  of  the  river 
for  the  purpose  of  being  used  as  aforesaid  more  than 
twenty  years  before  the  making  of  the  rates,  and  have 
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remained  so  driven  in  and  been  80  used,  but  without        1868. 
the  leave  or  licence  of  the  Mayor  and  Corporation  of       Gbaht 
the  city  of  Oxford^  or  of  any  other  body  corporate  or  i^o^al  Board  of 
person,  and  no  payment  of  rent  or  other  acknowledg-      Oxford. 
ment  has  ever  been  made  in  respect  thereof  by  the  club 
or  by  any  member  thereof,  either  to  the  Mayor  and 
Corporation  of  the  city  of  Oxford  or  to  any  other  body 
corporate  or  person. 

The  club  is  also  possessed  of  several  boats  which  its 
members  use  on  the  river,  and  besides  the  purposes 
after  stated  the  barge  is  used  to  enable  the  members  of 
the  club  to  get  conveniently  into  and  out  of  their  boats, 
and  they  are  in  the  habit  of  stepping  from  the  bank  on 
to  the  wooden  frame  and  walking  along  it,  and  then 
stepping  off  the  wooden  frame  on  to  their  barge,  as  one 
way  of  access  to  the  barge,  there  being  no  other  way 
of  access  from  either  bank  of  the  riyer  to  the  bai^e 
except  by  boats,  but  the  members  of  the  club  have  no 
l^al  right,  title,  or  interest  in  or  to  the  soil  of  the 
bank,  or  to  pass  or  repass  over  or  along  the  same. 

The  barge  was  built  and  is  maintained  by  the  sub- 
scriptions of  the  members  of  the  club ;  it  is  roofed  over 
and  forms  one  room,  with  small  partitions  at  one  end 
for  use  as  dressing  rooms :  the  rooms  are  lighted  by 
windows  in  the  side  of  the  barge  above  the  water  line. 
No  person  ever  sleeps  or  resides  in  the  barge,  but  it  is 
used  in  the  daytime  only  by  the  members  of  the  club 
as  a  way  of  getting  into  and  out  of  their  boats,  and  for 
the  purpose  of  putting  on  and  taking  off  their  boating 
dresses,  and  for  reading  and  other  amusements^  at  their 
free  will  and  pleasure.  The  barge  is  regularly  supplied 
with  daily  and  other  newspapers  and  reviews,  and  pro- 
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1868.       duces  no  pecuniary  profit  or  benefit  whatever  to  the 

Q^j^j       club  or  to  any  member  thereof. 

Local  Board  of      ^^  house,  building,  land,  tenement  or  hereditament 

OxFOBD.      is  or  ever  has  been  occupied,  held  or  used  in  connection 

or  conjunction  with  the  bai^e,  unless  the  posts  driven 

into  the  bed  of  tbie  river  can  be  considered  such. 

Neither  the  club,  nor  any  member  thereof,  is  the 
owner  or  occupier  of  any  post  or  land,  or  landing  stage, 
platform,  floating  barge  or  house  boat,  or  other  things 
connected  therewith,  or  with  the  soil  under  the  river, 
in  the  rates  mentioned,  or  of  any  rateable  property 
whatsoever,  unless  and  so  far  only  as  the  facts  before 
stated  may,  in  the  opinion  of  the  Court,  make  them 
owner  or  occupier  of  the  whole  or  any  part  thereof,  and 
liable  to  be  rated  in  respect  of  that  ownership  or 
occupation. 

No  barge,  landing  stage,  platform,  post  or  other  thing 
connected  therewith,  mentioned  in  the  rates,  has  at 
any  time  been  assessed  to  rates  for  the  relief  of  the 
poor,  nor  has  any  part  of  the  property  above  men- 
tioned been  at  any  time  taxed,  rated  or  assessed  in  any 
manner  or  for  any  purpose  whatsoever. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  club  or  any  member  thereof  was  liable  to  be  rated 
for  the  whole  or  any  part,  and  if  any  what  portion,  of 
the  property  described  in  th^  rates. 

The  case  was  argued  November  1 1,  14,  and  judgment 
given  on  the  latter  day. 

Maule  {Rochfort  Clarke  and  Davenport  with  him),  for 
the  appellant. — By  The  Local  Government  Act,  1858, 
21  &  22  Vtct  c.  98.  8, 55.,  *'  the  general  district  rates  are 
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to  be  made  and  levied  upon  the  occupier  of  all  such  kinds  1868. 
of  property  as  by  the  laws  in  force  for  the  time  being  GbIiit 
are  or  may  be  assessable  to  any  rate  for  the  relief  of  the  j^^^^  ^^^  ^^ 
poor."  And  by  The  Local  Government  Supplemental  Oxford. 
Act,  1866  (No.  6),  28  &  29  Vict.  c.  108.  *.  8.,  lands, 
tenements,  and  hereditaments  within  the  Oxford  district 
not  then  assessed  or  assessable  to  rates  for  the  relief  of 
the  poor  *'  shall  be  assessable  on  a  fair  valuation  thereof 
by  an  equal  pound  rate  to  the  general  district  rates,  to 
be  from  time  to  time  made  and  levied  by  the  Local 
Board.''  Therefore  the  University  Boat  Club  are  not 
liable  to  these  rates  unless  they  are  in  possession  of 
some  land,  tenement,  or  hereditament.  The  case  nega- 
tives any  land  having  been  occupied  in  connection  with 
the  barge,  unless  the  posts  driven  into  the  bed  of  the 
river  can  be  considered  such.  The  landing  stage  is 
not  fixed  to  the  soil ;  it  rests  upon  the  posts,  not  upon 
the  bai^e  or  the  bank  of  the  river.  The  barge  is  a  yacht 
or  floating  vessel,  and  the  club  have  access  to  it  by  a 
moveable  platform.  They  have  no  exclusive  occupation 
of  the  bed  of  the  river  by  the  barge  moored  to  the  posts ; 
but  at  most  a  temporary  easement  only  by  sufferance  of 
the  Corporation  of  the  city  of  Oxford,  in  whom  the  soil 
of  the  bed  of  the  river  is  vested.  The  right  of  the  barge 
to  float  on  the  river,  which  is  a  public  highway,  is  undis- 
puted ;  and  it  might  at  any  time  be  cast  off  and  sent 
adrift.  If  the  barge  is  a  nuisance  to  the  river,  the  Con- 
servators  of  the  Thames,  or  the  Corporation  of  Oxford^ 
might  remove  it.  The  club  could  not  bring  trespass 
against  any  person  who  made  another  boat  fast  to  the 
post.  .  [^HauTUfn  J.  The  case  does  not  state  who  drove 
the  posts  into  the  bed  of  the  river.]  They  must  have 
been  placed  there  with  the  permission  of  the  Corpora- 
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1868.  tion  of  Oxford.  In  Williams  v.  Jones  {a)^  followinf: 
GsAn  ^^  ▼•  Nicholson  (b),  and  deciding  that  a  ferry  per  8e 
Local  Boaid  of  ^^  ^^^  rateable,  it  is  said,  p.  350,  "  Some  additional 
Oxfoan.  observation  was  made  in  this  case  upon  the  circum- 
stance of  the  post  driven  into  the  soil,  to  which  the 
ferry  boats  were  sometimes  made  fast  on  the  Uan* 
dysilio  shore;  but  the  Court  considered  that  this  did 
not  essentially  vary  the  present  question :  for  the 
owner  of  the  ferry  was  not  found  to  have  any  property 
in  the  soil  of  the  highway ;  and  supposing  that  be  had  a 
right  to  make  such  a  special  use  of  the  highway  for  the 
purpose  of  securing  his  ferry  boats,  that  did  not  make  him 
the  occupier  of  the  highway ;  nor  gave  him  any  exdasive 
possession  of  it;  nor  could  he  maintain  trespass  for  any 
injury  done  to  the  soil  at  the  landing  places,  which 
were  common  to  all  the  king's  subjects  to  land  and 
pass  upon.'*  [Lush  J.  In  The  Electric  T^graph  Com- 
pany,  appts.,  The  Overseers  of  the  Township  of  Salford^ 
respts.  (c),  the  Company  were  held  rateable  in  respect 
of  their  posts  and  wires  placed  along  the  line  of  a 
railway  Company,  notwithstanding  the  latter  might 
require  their  removal  to  a  more  convenient  place.] 
There  the  telegraph  Company  had  exclusive  occupation 
of  the  soil  when  not  interfered  with  by  the  railway 
Company.  [Hannen  J.  Such  posts  as  these  are  fixed 
in  many  rivers.]  In  fFatkins,  appt,  The  Assessment 
Committee  oftlie  Gravesend  and  Milton  C/iptibn,  respts.  (</), 
the  appellant,  who  had  the  exclusive  right  to  moor  his 
coal  hulks  to  certain  moorings  in  the  Thames  under  a 
licence  from  the  Conservators  of  the  river,  was  held  not 
liable  to  be  rated  as  an  occupier. 

(a)  12  EaU  346.  {b)  12  Etut  330. 

(f)  11  Exch.  181. 

(d)  37  L,  J,  M.  C.  73;  L.  R.  3  Q,  B.  3oO. 


v'V^ 
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Atellish  {GriffUs  with  him)^  for  the  respondents. —  1868. 
The  University  Boat  Club  are  in  actual  occupation  Gbant 
of  the  posts  which  are  fixed  in  the  soil,  and  they  are  j;^^,^  ioKc^  of 
rateable  in  respect  of  them  as  much  as  a  gas  Company  Ozfokd. 
for  their  gas  pipes,  or  an  electric  telegraph  Company 
for  their  posts.  These  posts  were  put  down  without 
the  leave  or  licence  of  the  Corporation  of  the  city  of 
Oxford^  for  the  purpose  of  being  used  as  they  have  been, 
for  more  than  twenty  years  before  the  making  of  the 
rate,  and  one  barge  only  could  be  attached  to  the  posts. 
The  club  cannot  be  permitted  to  say  that  their  act  of 
fostening  the  barge  to  the  posts  is  illegal^  and  therefore 
they  are  not  rateable.  [Cochbum  C.  J.  It  would  be 
of  very  little  use  to  rate  the  posts.]  Then  the  structure 
attached  to  the  posts  is  rateable  :  it  is  in  effect  a  floating 
club  house  permanently  fixed  in  the  river.  The  case 
is  within  Beg.  v.  Leith  (a).  [^Cochburn  C.  J.  Suppose 
in  the  present  case  there  was  no  stage^  there  would  only 
be  a  barge  moored  in  the  ordinary  way,  though  the 
mooring  place  is  permanent.]  In  Forrest  and  others, 
appts.,  The  Overseers  of  Greenwich,  respts.  (&),  the 
appellants  were  not  in  occupation  of  the  bank  of 
the  river;  but  there  were  two  floating  barges  con- 
nected by  chain  cables  fastened  to  anchors  placed 
in  the  bed  of  the  river :  the  posts  in  the  present  case 
are  more  permanently  fixed  than  the  anchors  in  that 
case.  Lord  Campbell,  in  delivering  the  judgment  of 
the  Court  said,  p.  899,  '*Had  the  pier  always  rested 
on  the  ground,  no  question  could  have  been  raised  as 
to  its  rateability.  At  low  water  it  does  rest  on  blocks 
fixed  on  the  bed  of  the  river  for  that  purpose.  At  other 
times  it  floats ;  but  at  all  times  it  is  kept  in  its  place  by 

{a)  lE.fB.  121.  (&)  8  K  #  £.  89a 
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1868.  iron  chain  cables  fastened  to  iron  anchors  placed  in  the 
Obart  bed  of  the  river  and  by  an  iron  chain  attached  to  an 
Local  Boaid  of  ^^^  staple  fixed  in  the  stone  stairs  which  constitnte  the 
OxroBD.  landing  place.  There  it  has  remained  for  fourteen  years; 
and  there  only  can  it  be  used  for  the  purpose  to  which 
it  is  to  be  applied.  It  therefore  has  a  locality;  and 
the  appellants  are  the  occupiers  of  land  by  the  use 
which  they  make  of  the  blocks,  of  the  stairs  for  holding 
the  staples,  and  of  the  iron  anchors  permanently  placed 
in  the  bed  of  the  river  .  .  .  This  case,  therefore,  comes 
much  nearer  Reg,  v.  Leith  {a)  than  to  Reg.  v.  Mor^ 
rison  (b),  on  which  the  appellant's  counsel  mainly  relied. 
There  we  held  a  floating  dock  not  rateable ;  but  for  the 
reason  that  it  had  no  fixed  locality,  that  it  actually  was 
shifted  about  from  place  to  place,  and  that  it  might  be 
used  for  the  purposes  for  which  it  was  constructed,  at 
one  place  as  well  as  another,  as  a  piece  of  moveable 
machinery.  In  the  case  now  before  us,  there  is  a  per- 
manent and  profitable  occupation  of  the  soil  within  the 
parish  of  the  respondents,  who  are  therefore  entitled 
to  our  judgment.*'  [Cockburn  C.  J.  In  that  case  the 
barge  was  attached  to  the  shore  by  a  chain  fixed  in  the 
stairs.  The  cases  have  gone  a  long  way  in  holding  that 
if  a  structure  is  fixed  in  the  river  it  is  rateable;  but  the 
important  element  of  an  immoveable  connection  between 
the  structure  fixed  in  the  river  and  the  shore  is  wantmg 
in  the  present  case.  The  judgment  in  Forrest  and  othen, 
appts.,  The  Overseers  of  Greenwich,  respts.,  dwells  upon 
both.]  In  ffa^Atnx,  appt..  The  Assessment  Committee  of  Ae 
Gravesend  and  Milton  Union,  respts.  (c),  the  Conservators 
of  the  Thames,  who  were  owners  of  the  moorings  in  the 

(a)  1  E.  i'  B,  121.  {h)  I  E.  4  B.  150. 

(c)  37  L.  J.  M.C.n;  L.S.  3  Q.  B.  350. 
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river,  granted  to  the  appellant  a  mere  licence  to  use        1868. 
them ;  the  case  turned  on  whether  he  was  occupier  of       Geint 
part  of  the  bed  of  the  river.    [Cockburn  C.  J.  It  may  be  Local  Boaid of 
that  the  occupier  of  that  part  of  the  bed  of  the  river  in      OxroRD. 
which  the  posts  are  fixed  is  rateable,  but  how  does  it 
follow  that  the  occupier  of  the  barge  is  occupier  of 
land  ?]  The  barge  increases  the  value  of  the  occupation 
of  the  posts, 

Maule,  in  reply.— The  ratio  decidendi  in  Reff.  v. 
Leith  (a)  is  pointed  out  in  the  judgment  of  the  Court 
delivered  by  Lord  Campbell  in  Reff.  v.  Morrison  (&), 
where  he  says,  p.  163,  *'  Some  expressions  there  used  by 
the  Court  would  in  their  generality  coimtenance  the 
doctrine  for  which  the  respondents  now  contend.  But 
those  expressions  must  be  taken  in  reference  to  that 
case^  which  is  materially  diflPerent  from  the  present. 
The  pier  there  was  permanently  fixed  to  the  landing 
place ;  and  the  one  could  not  be  used  without  the  other. 
Besides^  that  case  did  not  turn  upon  the  construction 
of  stat.  43  JSL  c.  2.  s.  1.,  but  of  a  recent  local  Act, 
which  contains  words  much  more  extensive  with  respect 
to  property  made  rateable.'^  [Cockburn  C  J.  In  iZe^. 
V.  Leith  the  Court  proceeded  on  stat.  43  El.  c.  2.] 

Cockburn  C.  J.  Our  judgment  must  be  for  the 
appellant ;  and  I  rest  my  opinion  upon  extremely  narrow 
grounds.  It  is  not  necessary  either  to  interfere  with, 
or  uphold,  the  cases  which  have  been  cited  in  support 
of  the  rates ;  for  all  of  them  are  founded  on  occupation 
of  the  soil.  It  is  not  necessary  to  consider  whether  the 
boat  club  would  be  rateable  if  in  occupation  of  posts, 

(a)  IK^B.  121.  (6)  IK^B.  150. 
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1868.  or  any  thing  else  attached  or  affixed  to  the  bed  of  the 
Grant  river^  nor  Tvhether  they  would  be  rateable  if  in  oocopa- 
Local  Board  of  ^'^^  ^^  ^  particular  mode  of  landing;  for  here  the  proof 
OzroBD.  ^f  occupation  fails.  There  is  nothing  to  shew  that  the 
posts  are  not  in  the  occupation  of  the  Corporation  of  the 
city  of  Oxford  or  whosoever  ^is  owner  of  the  soil  of  the 
bed  of  the  river.  It  does  not  appear  how  or  by  whom 
and  by  what  authority  they  were  fixed  in  the  bed  of  the 
river.  If  they  were  fixed  by  the  club,  there  is  no 
evidence  to  satisfy  us  that  the  boat  club  had  exclusive 
enjoyment  of  them :  or  that  if  any  other  persons  navi- 
gating that  part  of  the  river^  which  is  a  public  highway, 
were  minded  tp  treat  them  as  mooring  posts  placed  for 
the  convenience  of  the  public,  or  did  any  other  act  to 
interfere  with  the  occupation  of  the  dub^  the  dub  could 
bring  an  action  of  trespass. 

Hannen  J.  The  substance  of  the  case  is  this:  the 
University  Boat  Club  occupy  a  floating  boat,  which  is 
moored  to  posts  fixed  in  the  bed  of  the  river :  the  parti- 
cular part  of  the  river  where  it  is  placed  is  an  acddent; 
it  has  remained  there  because  it  is  not  worth  any  person's 
while  to  require  them  to  move  it.  It  is  said  that  the 
boat  club  occupy  the  posts  by  the  floating  barge,  which 
is  attached  to  them,  and  that  that  occupation  is  andllaiy 
to  the  occupation  of  land.  Nothing  can  be  more  arti- 
ficial than  this  reasoning;  and  it  is  not  sound.  Whether 
the  barge  is  attached  to  the  posts  by  a  rope  or  chain, 
as  it  probably  was  at  first,  or  by  rings  when  it  became 
more  permanent^  the  character  of  the  use  of  the  posts 
is  not  changed ;  the  boat  club  have  obtained  no  excla- 
sive  right  to  fasten  their  boat  to  the  posts. 
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Hates  J.    I  concur  with  my  Lord  and  my  brother       1868. 
Hannen.    The  cases  have  gone  far  enough  in  holding        geInt 
things  to  be  rateable  as  real  property  which  substantially  -^^^  Board  of 
are  chattels.     This  barge,  if  removed  from  its  moor-      Oxford. 
ings^  is  a  mere  chattel.  As  to  the  posts^  they  primfi  facie 
belong  to  the  owner  of  the  soil^  and  he  has  not  demised 
them  to  the  boat  club. 

Judgment  for  the  appellant. 


The  Queen  against  The  Overseers  of  The      ^^^^f^th. 

Parish  of  Sculcoates.  ~~ 

Order  of 
removal. 
By  Stat.  36  G,  3.  c.  101.  a,  2.,  when  any  poor  person  brought  before   Suspension, 
justices  for  the  purpose  of  being  remoyed  by  an  order  of  removal  is  Husband  and 
unable  to  trHvel  by  reason  of  sickness  or  other  infirmity,  or  it  would  be  wife. 
dangerous  for  him  so  to  do,  they  are  to  suspend  the  execution  of  the   Irremovability, 
Older  until  it  can  be  safely  executed  without  danger  to  any  person  who    Order  for 
is  the  subject  thereof;  and  the  charges  incurred  by  the  suspension  may   charges 
be  directed  to  be  paid  by  the  parish  to  which  the  poor  person  is  ordered   incurred  by 
Jto  be  removed,  in  case  removal  shall  take  place,  or  in  case  of  the  death   suspension, 
of  such  poor  person  before  the  execution  of  the  order.    By  stat.  49  G,  3.   Limitation  of 
c,  124.  s,  3.,  where  an  order  of  removal  is  suspended  on  account  of  the   time. 
dangerous  sickness  or  other  infirmity  of  anv  person  or  persons  thereby  35  G.  3.  c.  101. 
directed  to  be  removed,  the  execution  of  the  order  shall  also  be  sus-   8.  2. 
pended  for  the  same  period  with  respect  to  every  other  person  named  49  G.  3.  c,  124, 
therein  being  of  the  same  household  or  family.    On  the  19th  Noremher,   8,  3. 
1860,  an  order  was  made  for  the  removal  of  6.,  and  E.  his  wife,  from  1.   9  ^-  10  Vict. 
to  &,  and  suspended  on  accoimt  of  the  sickness  of  G,     He  continued  c.  66.  s.2,    • 
sick    until  his  death,  and  by  reason  thereof  could  not  be  removed :   28  4*  29  Victm 
he  died  on  the  13th  June^  1861.    Shortly  before  his  death  E.  became   c,  79.  s.  8. 
unable  to  travel  by  reason  of  sickness,  and  continued  so  until  her  death.    1 1  tf"  12  Vict, 
On  the  25th  March,  1866,  E.  became  irremovable  under  stat  28  &  29  c.  43.  «.  11. 
Vict.  c.  79.  s.  8.,  in  consequence  of  her  residence  for  one  year  without 
relief  in  /.  before  the  19th  November^  1860.    She  died  on  the  lOth  Aprils 
1867.    Held, 

1.  That  the  suspension  of  the  order  of  removal  continued  to  operate 
durine  the  illness  of  the  wife. 

2.  That  on  her  death  an  order  for  the  payment  of  the  expenses  of  the 
maintenance  of  the  paupers  from  the  13th  June,  1862,  till  the  25th  Marchl 
1866,  might  be  made  under  stat.  35  G,  3.  c.  101.  s.  2. 

3.  That  such  order  was  made  within  six  months  from  the  time  when 
the  expenses  became  payable,  and  therefore  within  the  time  limited  by 
stat.  11  &  12  Vict.  c.  43.  s.  H.        , 

4.  Concessum.  That  the  charges  incurred  in  the  relief  of  J?.  (1 )  during 
the  year  of  her  irremovability  next  aiter  the  death  of  the  husband,  under 
stat.  9  &  10  Vict.  e.  66.  s.  2.,  and  (2)  after  she  became  irremovable  under 
fjtat.  28  dc  29  Virt.  c.  79.  s.  8.,  were  not  recoverable. 

VOL.    IX.  3   P  B.    &   S, 
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1868. 

The  QuBBB  TJPON  appeal  against  an  order  of  jnstices  of  the 

Oreneera  of  coontj  of  Middlesex  for  the  payment  by  the  over- 

8cuux>ATii.  gggjig  Q^  ^jig  parish  of  Sculeoates  to  the  overseers  of  the 

parish  of  8i.  Mary^  Islington,  of  the  sum  of  24L  12#.  Ai, 
being  the  balance  of  31/.  17J;  6cf.,  the  amount  of  charges 
allied  to  Lave  been  incurred  by  the  parish  of  St  Maty, 
Islington,  by  the  suspension  of  an  order  for  the  removal 
of  John  Gibson  and  Elizabeth  his  wife  from  the  parish 
of  SL  Mary,  Islington,  to  the  parish  of  Sculeoates,  the 
Quarter  Sessions  confirmed  the  order  appealed  against 
subject  to  following  case. 

On  the  19th  November,  1860,  an  order  was  made  by 
two  justices  of  the  peace  for  the  county  of  Middlesex  for 
the  removal  of  John  Gibson  and  Elizabeth  his  wife  from 
the  parish  of  St.  Mary,  Islington,  to  the  parish  of  Scul- 
eoates, as  the  place  of  their  settlement,  and  on  the  same 
day  the  order  was  suspended  on  account  of  the  sickness 
and  infirmity  of  John  Gibson, 

The  order  suspending  the  order  of  removal  was  as 
follows: — '^Whereas  it  appears  unto  us  Charles  H^oodward 
and  Arthur  Ballantine,  Esqrs.,  two  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county  of 
Middlesex,  the  justices  making  the  within  order  of  re- 
moval, that  the  therein  named  John  Gibson  is  unable  to 
travel  by  reason  of  sickness  and  infirmity  of  body,  and 
that  it  would  be  dangerous  for  him  so  to  do :  We  the 
said  justices  do  hereby  suspend  the  execution  of  the  said 
order  of  removal  until  we  or  any  two  of  Her  Majesty's 
justices  of  the  peace  for  the  said  county  are  satisfied 
that  it  may  be  safely  executed  without  any  danger.'' 

John  Gibson  continued  sick  and  infirm  up  to  the  time 
of  his  death,  and  by  reason  of  such  sickness  and  infirmity 
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could  not  be  removed  from  the  parish  of  St  Mary^        2868. 
IsKngtany  during  his  lifetime.  The  Qoikh 

The  paupers,  John  and  Elizabeth  Oibson,  resided  *^  q  ^'  f 
gether  in  the  parish  of  St.  Mary^  Iglinfftan,  continuously  Sculcoatm. 
from  the  date  of  the  order  of  removal  and  suspension 
untQ  the  death  of  John  Gibson.  At  the  date  of  the 
order  of  removal  and  suspension  Elizabeth  Gibson  was 
about  seventy-nine  years  old,  but  she  was  not  sick  or 
unable  to  travel,  nor  would  it  then  have  been  dangerous 
for  her  to  have  done  so.  Some  time  after  the  date  of 
the  order,  and  shortly  before  her  husband's  death,  she 
became  unable  to  travel  by  reason  of  sickness  and  in- 
firmity of  body,  and  it  would  then  have  been  dangerous 
to  have  removed  her  under  the  order. 

John  Oibson  died  on  the  13th  June,  1861,  in  the 
parish  of  St.  Mary^  Islington,  and  Elizabeth  Gibson 
thereupon,  under  the  provisions  of  stat.  9  &  10  Vict, 
c.  66.  s.  2.,  became  and  continued  irremovable  from  the 
parish  of  St»  Mary,  Islington,  for  the  period  of  twelve 
calendar  months  next  after  his  death.  From  the  time 
when  she  became  unable  to  travel  up  to  the  time  of  her 
death  she  continued  unable  to  travel  by  reason  of  sick- 
ness and  infirmity,  and  it  would  have  been  dangerous 
to  have  removed  her  to  Sculcoates  at  any  time  during 
that  period. 

After  her  husband's  death  she  remained  a  widow,  and 
continued  to  reside  in  the  parish  of  St.  Mary,  Islington^ 
until  her  death. 

The  order  of  removal  of  the  19th  Novembery  1860, 
was  never  superseded,  nor  was  a  fresh  order  for  the 
removal  of  Elizabeth  Gibson  obtained  after  the  death  of 
John  Gibson,  and  the  execution  of  the  order  of  removal 
never  was  suspended  by  the  justices  by  reason  of  any 

3  p  2 
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1868.  sickness  or  infirmity  or  inability  of  Elizabeth  G&son,  or 
The  QuEKN  of  ^**  being  dangerous  for  her  to  travel^  nor  was  any 
Overseers  of  ^"^J^®'^  Suspension  of  the  order  directed  by  the  justices 
ScuLcoATM.    after  the  19th  November,  1860. 

On  the  25th  March,  1866,  Elizabeth  Gibson  became 
irremovable  from  the  parish  of  St.  Mary,  hUngtan, 
under  stat.  28  &  29  Vict.  c.  79.  s.  S.,  and  so  continued 
and  was  irremovable  therefrom  at  the  time  of  her  deaths 
in  consequence  of  her  residence  for  one  year  without 
relief  in  the  parish  of  St.  Mary,  Islinyton,  before  the 
19th  November,  1860.  She  died  on  the  10th  April, 
1867. 

From  the  date  of  the  order  of  removal  until  the  death 
of  John  Gibson  the  paupers  were  relieved  by  the  parish 
of  St  Mary,  Islington,  and  after  the  death  of  John  Gibson 
his  widow,  Elizabeth  Gibson,  continued  up  to  the  time 
of  her  death,  without  interruption^  to  receive  relief  from 
that  parish,  and  the  sum  of  2s.  6d.  was  paid  weekly  by 
it  during  that  period  for  such  relief 

On  the  4th  February^  1863,  the  paiish  of  Sculcoates 
paid  to  the  parish  of  St.  Mary,  Islington,  71.  &s.,  being 
the  whole  of  the  charges  and  expenses  incurred  by  the 
latter  parish  in  the  relief  of  the  paupers  up  to  the  date 
of  the  death  of  John  Gibson,  but  refused  to  pay  the 
further  sum  demanded  by  that  parish  for  the  charges 
and  expenses  incurred  in  the  weekly  relief  of  Elizabeth 
Gibson  from  the  13th  June,  1862,  when  the  period  of 
her  irremovability  as  widow  under  stat.  9  &  10  Vict, 
c.  66.  expired. 

From  the  4th  February,  1863,  until  the  death  of 
Elizabeth  Gibson,  accounts  and  statements  of  the  chaises 
and  expenses  incurred  in  the  weekly  relief  of  Elizabeth 
Gibson  were  regularly  delivered  quarterly  to  the  parish 


XXXn.  VICTORIA.  915 

of  Sculeoaies,  and  payment  of  tlie  amounts  thereof  re-        1868. 

spectively  was  always,  at  the  time  of  the  delivery  of  the    ^^  ^ 

several  accounts  to  that  parish,  demanded  by  the  parish    ^     ^*       . 

Overseers  of 

of  St.  Mary,  Islington,  as  due  for  the  relief  given  to    Sculooatbs. 
Elizabeth  Gibson. 

Payment  of  the  accounts  and  charges  respectively  has 
always  been  refused  by  the  parish  of  Sculcoates,  and 
that  parish  has  never  paid  anything  for  the  relief  or 
maintenance  of  Elizabeth  Gibson  since  the  death  of  her 
husband,  but  no  complaint  of  nonpayment  of  any  of 
the  accounts  or  charges  or  expenses  incurred  for  her 
relief  or  maintenance  was  made  to  the  justices,  nor 
was  any  application  for  an  order  for  payment  of  any 
part  thereof  made  till  the  30th. Jfoy,  1867»  when  the 
order  appealed  against  was  applied  for  and  obtained. 

The  parish  of  St  Maty,  Islington,  have  not  charged 
the  parish  of  Sculcoates  with  the  expenses  incurred  in 
the  relief  or  maintenanx^e  of  Elizabeth  Gibson  between 
the  date  of  John  Gibson's  death  and  the  13th  June, 
1862,  nor  with  any  of  the  expenses  incurred  in  main- 
taming  or  relieving  her  after  the  25th  March,  1866, 
when  she  became  irremovable  from  the  parish  of  St. 
Mary,  Islington,  and  the  sum  of  24/.  12s.  6d.  mentioned 
in  the  order  of  the  30th  May,  1867,  is  solely  composed 
of  the  weekly  payments  made  by  the  parish  of  St 
Mary,  Islington,  between  the  13th  June,  1862,  and  the 
25th  March,  1866. 

The  question  for  the  opinion  of  this  Court  was, 
whether  the  justices  were  right  in  making  the  order  of 
the  SOth  May,  1867,  upon  the  parish  of  Sculcoates^  for 
the  payment  of  the  charges  incurred  in  the  relief  of 
Elizabeth  Gibson  from  the  13th  June,  1862,  to  the  25th 
March,  1866. 
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1868.  Stat  85  O.  3.  c.  101.  s.  2.  enacts  ''  That  in  case  any 

The  QuBi>     P^^^  person  shall  from  henceforth  be  brought  before  any 
Oreneen  of   j^®*^^  ^^  justices  of  the  peace,  for  the  purpose  of  being 
SoQLooATss.    removed  from  the  place  where  he  or  she  is  inhabiting 
or  sojourning)  by  virtue  of  any  order  of  removal,  .  •  . 
and  it  shall  appear  to  the  said  justice  or  justices  that 
such  poor  person  is  unable  to  travel,  by  reason  of  sick- 
ness or  other  infirmity,  or  that  it  would  be  dangerous 
for  him  or  her  so  to  do,  the  justice  or  justices  making 
such  order  of  removal,    •    .    .   are  hereby  required  and 
authorized  to  suspend  the  execution  of  the  same  until 
they  are  satisfied  that  it  may  safely  be  executed,  with- 
out danger  to  any  person  who  is  the  subject  thereof; 
which   suspension  of,  and    subsequent  permission  to 
execute  the  same,  shall  be  respectively  indorsed  on  the 
said  order  of  removal,  .   .    .  and  signed  by  such  justice 
or  justices :  and  no  act  done  by  any  such  poor  person 
continuing  to  reside  in  any  parish,  township,  or  place, 
under  the  suspension  of  any  such  order,  shall  be  eflec- 
tual,  either  in  the  whole  or  in  part,  for  the  purpose  of 
giving  him  or  her  a  settlement  in  the  same ;  and  the 
charges  proved  upon  oath  to  have  been  incurred  by  such 
suspension  of  any  order  of  removal  may,  by  the  said 
justices,  be  directed  to  be  paid  by  the  churchwardens 
and  overseers  of  the  parish  or  place  to  which  such  poor 
person  is  ordered  to  be  removed,  in  case  any  removal 
shall  take  place,  or  in  case  of  the  death  of  such  poor 
person  before  the  execution  of  such  order ;"  with  power 
to  a  justice  to  issue  a  warrant  to  levy  the  amount  by 
distress  and  sale :  Provided,  that  if  the  sum  ordered  to 
be  paid  exceed  20/.,  the  parties  aggrieved  may  appeal 
to  the  Quarter  Sessions,  &x;. ;  and  if  amended  the  order 
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is  to  be  carried  into  execution  by  the  justices  by  whom       1868. 
it  was  originally  made.  The  Quun 

Stat.  49  G.  3.  c.  124.  s.  1.^  after  reciting  stat  85    overaeenof 
G.  3.  c.  101.  *.  2.,  enacts  that,  in  all  cases  where  the  Scolcoatm. 
execution  of  any  order  of  removal  shall  be  suspended, 
any  other  justice  of  the  county  or  place  within  which 
such  removal  shall  be  made  may  direct  and  order  the 
same  to  be  executed,  &c. 

Sect  3.  ''  And,  in  order  to  avoid  any  pretence  for 
forcibly  separating  husband  and  wife,  or  other  persons 
nearly  connected  with  or  related  to  each  other,  and  who 
are  living  together  as  one  family  at  the  time  of  any 
order  of  removal  made  .  .  .  ,  during  the  dangerous  sick- 
ness or  other  infirmity  of  any  one  or  more  of  such 
family,  on  whose  account  the  execution  of  such  order  of 
removal  ...  is  suspended ;  be  it  further  enacted  and 
declared.  That  where  any  order  of  removal  •  .  .  shall 
be  suspended  by  virtue  of  this  or  of  the  said  recited  Act, 
on  account  of  the  dangerous  sickness  or  other  infirmity 
of  any  person  or  persons  thereby  directed  to  be  removed 
•  .  •  •  ^  the  execution  of  such  order  of  removal  .... 
shall  also  be  suspended  for  the  same  period  with  respect 
to  every  other  person  named  therein,  who  was  actually 
of  the  same  household  or  family  of  such  sick  or  infirm 
person  or  persons  at  the  time  of  such  order  of  removal 
made  .   .    J^ 

Poland^  for  the  respondents. — First  The  order  of 
removal,  which  was  originally  suspended  under  stat.  35 
G.  3.  c.  101.  «.  2.  on  account  of  the  illness  of  the 
husband,  continued  suspended  by  virtue  of  stat  49  G.  3. 
c.  124.  8.  3.  on  account  of  the  illness  of  his  widow.  The 
latter  statute  was  passed  to  prevent  the  separation  of 
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1868.        members  of  a  family ;  and,  coutemplating  the  possibility 

The  QusBN    that  one  might  recover  and  another  become  111^  pro- 

Oreneen  of    ^^^^  that  there  should  be  no  removal  daring  the  illness 
SouLooATEs.    ^f  |.|jg  j^^^gp     rjijjgyg  ^^  ^^  pg^^j  ^^  ^j^j^l^  ^Yie  order 

could  be  safely  executed^  while  the  widow  continued 
removable.  If  it  be  said  that  when  her  husband  died 
the  respondents  should  have  got  a  fresh  order  of  removal 
and  a  suspension  of  it^  the  answer  is^  that  would  have 
been  a  useless  step^  as  it  was  clear  that  the  justices 
would  not  make  the  order ;  Reg.  v.  The  Inhabitants  of 
Llanllechid  (a). 

Secondly.  No  order  for  payment  of  the  charges 
incurred  by  the  suspension  of  an  order  of  removal  can 
be  obtained  until  the  happening  of  one  of  the  two  events 
mentioned  in  stat.  35  G,  3.  c,  101.  #.  2.^  viz.^  the  removal 
or  death  of  the  pauper.  In  the  present  case  the  death 
of  the  widow  is  for  the  purposes  of  the  statute  the  death 
of  the  pauper.  The  respondents  however  claim  only 
the  charges  incurred  from  the  13th  June,  1862^  till  the 
25th  March,  1866.  ^Hayes  J.  If  the  widow  had  lived 
for  twenty  years  the  respondent  parish^  independently 
of  the  law  as  to  the  status  of  irremovability^  would  have 
been  bound  to  maintain  her.]  In  doing  so  it  would 
have  been  only  advancing  money  on  account  of  the 
appellant  parish.  By  stat.  9  &  10  VicL  c.  66.  s.  2.  the 
widow  was  irremovable  for  twelve  calendar  months  next 
after  the  death  of  her  husband ;  but  that  enactment  does 
not  provide  for  a  suspended  order,  and  therefore  the 
respondents  do  not  claim  repayment  of  the  charges 
incurred  in  relieving  her  during  that  year.  Nor  do  they 
claim  the  charges  incurred  after  she  became  absolutely 
irremovable.     Stat  28  &  29  Vict.  c.  79.  s.  8.,  by  which 

(«)  2E.fE.  530. 
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residence  in  a  parish  for  one  year  without  relief  confers        1868. 
a  status  of  irremovability,  does  not  alter  the  previous    The  Qukxk 
settlement  of  the  widow ;  nor  does  it  make  the  charges    oreneen  of 
incurred   by  the  suspension  of  the  order  before  the   Scdlooatm. 
passing  of  the  statute  a  lawful  charge  on  the  respondent 
parish.     In  Rex  v.  The  Inhabitants  of  Chagford  (a)  it 
was  decided  that  where  a  pauper  during  the  suspension 
of  an  order  became  irremovable  in  consequence  of  an 
estate  descending  to  him^  the  case  was  not  within  stat. 
85  O.  8.  c.  101.  $.  2. ;  but  the  statute  would  apply  if 
the  estate  was  taken  away  from  him  by  a  Chancery  suit, 
and  he  died. 

Lastly.  This  order  was  obtained  within  six  months 
from  the  time  when  the  matter  of  complaint  arose^  as 
required  by  stat.  11  &  12  Vict.  c.  43.  s.  lY.  Stat  85 
G.  8.  e.  101.  s.  2.  does  not  make  the  charges  recover- 
able weekly,  monthly,  or  quarterly,  but  on  the  death  of 
the  widow :  therefore  the  respondent  parish  had  no 
matter  of  complaint,  and  the  liability  of  the  appellant 
parish  did  not  arise  until  that  event.  Under  stat  14  & 
15  Vict.  c.  105.  5.  8.  the  appellant  parish  might  have 
paid  to  the  respondent  parish  money  on  account  from 
time  to  time  during  the  suspension  of  the  order,  which 
supports  the  argument  that  the  charges  incurred  by 
the  suspension  of  the  order  are  an  advance  of  money 
on  behalf  of  the  parish  of  settlement. 

Digbtff  for  the  appellants. — First  The  suspension  of 
the  order,  by  reason  of  the  illness  of  the  husband, 
affected  the  wife  for  the  same  period  only  as  the 
husband,  and  became  exhausted  on  his  death.  Stat.  85 
G*  8.  c.  101.  «.  2.  enacts  that  the  charges  incurred  by 

(/I)  4  5.  #  ^.  235. 
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1868. 
The  QuEKN 

V. 

Oyeraeen  of 

SOULOOATES. 


''  such  suspension^'  shall  be  paid,  that  is,  the  suspension 
by  reason  of  the  ilbiess  of  the  husband  ;  and  the  words 
"  without  danger  to  any  person  who  is  the  subject 
thereof  mean  any  person  named  in  the  order  on 
account  of  whose  iUness  the  order  was  suspended.  At 
the  time  of  making  the  order  there  was  no  power  to 
suspend  it  in  respect  of  any  other  persons  mentioned  in 
it  who  might  become  ill.  l_Lush  J.  Stat  49  G.  3. 
c,  124  s,  1.  assumes  that,  on  the  recovery  of  the 
pauper  on  whose  account  the  order  was  suspended, 
another  order,  giving  permission  to  execute  it,  is  neces- 
sary; therefore  the  suspension  remains  until  that  order 
is  made.  Suppose,  on  the  recovery  of  the  husband, 
application  were  made  to  justices  to  order  the  execution 
of  the  original  order,  the  illness  of  the  wife  would  be  a 
good  ground  for  refusing  to  do  so.]  The  proper  course 
was  to  abandon  the  original  order,  and  obtain  a  fresh 
order  for  the  removal  of  the  widow,  which  might  have 
been  suspended  on  account  of  her  illness;  notice  of 
this  suspended  order,  given  in  pursuance  of  stat  4  &  5 
fV.  4.  c.  76.  s.  84.,  would  have  enabled  the  appellant 
parish  to  inquire  into  the  fact  of  the  illness  of  the  wife. 
In  Reff,  V.  The  Inhabitants  of  Llanllechid  {a)  it  was  held 
that  the  execution  of  an  order  of  removal  could  only 
be  suspended  by  the  justices  at  the  time  when  th^ 
made  the  order.  The  respondent  parish  might  have 
removed  the  widow,  if  not  sick,  without  an  order  taking 
off  the  suspension.  In  JRex  v.  The  Inhabitants  ofEngle- 
Jield  (i),  where  an  order  of  removal  had  been  suspended 
on  account  of  the  illness  of  the  father,  and  on  his  death 
an  order  was  made  for  payment  of  the  charges  incurred 


(a)  2K#Kd30. 


(b)  13  East  317. 
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by  the  suspension^  it  was  held  no  ground  for  quashing        1868. 
the  last  order  that  his  widow  and  children  were  re-    The  Queen 
moved  without    any   subsequent   order  reversing  the    o^orseereof 
suspension  of  the  first  order.     [Hannen  J.   In  note  {a)   Scdlooates. 
to  Rex  V.  Tlie  Inhabitants  of  Englefield  (a)  it  is  said, 
''The  provision  made  for  the  suspension  of  orders  of 
removal  in  the  cases  provided  for  by  the  Act  of  the  35 
G.  8.  c.  lOI.  8.  2.  has  been  well  confirmed^  and  the  true 
spirit  of  it  followed  up,  by  the  declaratory  section  (3)  of 
the  Stat.  49  6r.  3.  c.  124.''     In  that  case  the  question 
was  mooted  whether  the  widow  and  children  could  be 
removed  without  an  order  taking  off  the  suspension 
of  the  original  order^  but  was  not  decided.] 

Secondly.  The  event  upon  which  the  order  for  the 
charges  incurred  by  the  suspension  is  to  be  made  is  the 
removal  or  death  of  the  pauper,  and  in  the  former  case 
it  must  be  shewn  that  the  pauper  is  in  a  state  of  re- 
movability at  the  time  of  the  order;  Rex  v.  The  Inhabi- 
tants of  Chagford  {b\  Reg,  v.  The  Inhabitants  of  Ched- 
grave  (c).  [^Lush  J.  In  neither  of  those  cases  had 
removal  or  death  happened ;  in  the  latter  the  pauper  was 
removed  illegally.  Hannen  J.  It  is  implied  in  the  decision 
of  the  latter  case  that  if  the  pauper  had  been  dead  the 
costs  might  have  been  recovered.]  In  The  Overseers  of 
Sal  ford,  appts..  The  Overseers  of  Manchester,  respts.  (d), 
it  was  held  that  as  the  pauper  had  become  irremovable 
under  stat.  24  &  25  Viet,  c.  55.  s.  1.  after  the  order  of 
removal  had  been  obtained,  and  therefore  must  remain 
with  the  appellants,  they  were  liable  for  his  maintenance. 
[He  also  cited  Hillf  appt.,  Thorncrofif  respt.  («).] 

(a)  13  East  317.  (b)  4  B,  ^  A.  235. 

(c)  12  Q.  B.  206.  215.  {d)  Z  B.  ^  8.  599. 

{()  SE.4'K  257. 
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1868.  Lastly.    The  complaint  upon  which  this  order  was 

T  he  Qusn  foande  d  was  not  made  within  the  time  limited  by  stat. 

^j^,^^^^    11  &  12  Vici.  c.  43.  J.  IL     On  the  death  of  the  hus- 

SoDLooATM.    iim^j  |;]^Q  respondent  parish  could  have  obtained  an 

order  for  the  whole  of  the  charges  to  which  it  was 

entitled  up  to  that  time.     [Hayes  J.     But  it  could  not 

have  enforced  payment  of  them.] 

Lush  J.  I  am  of  opinion  that  the  order  of  Sessions 
ought  to  be  affirmed.  It  is  abundantly  clear  that  the 
Legislature  intended^  first,  that  no  pauper  should  be 
removed  while  in  such  a  state  of  sickness  or  infirmity 
as  to  make  the  removal  dangerous  to  him;  and, 
secondly,  that  the  members  of  the  pauper's  fiunily 
should  not  be  separated  from  each  other,  but  that  while 
one  was  irremovable  by  reason  of  sickness  or  infirmity 
none  should  be  removed ;  and  we  must  endeavour  to 
interpret  the  words  of  the  statute  so  as  to  carry  oat 
the  manifest  intention  of  the  Legislature. 

The  first  question  is,  did  the  suspension  of  the  order 
operate  only  during  the  illness  of  the  husband  on  whose 
account  it  was  suspended,  or  did  the  suspension  con- 
tinue to  operate  during  the  illness  of  the  wife  which 
supervened?  I  have  come  to  the  conclusion  that  a 
suspension  made  under  stat.  85  G.  3.  c.  101.  j.  2.  con- 
tinues in  operation  under  stat.  49  G,  3.  c.  124.  s.  3. 
until  every  member  of  the  family  is  capable  of  being 

0 

removed  without  danger.  Beading  the  earlier  by  the 
light  of  the  later  statute,  which  is  a  declaratory  rather 
than  an  enacting  statute,  and  changing  the  language  of 
the  earlier  only  to  make  it  comprehend  every  member  of 
the  family,  it  will  run  thus : — "  In  case  any  poor  family 
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shall  be  brought  before  any  justices  for  the  purpose  of  1868. 
being  removed  from  the  place  where  they  are  inhabiting  The  Qukbm 
by  virtue  of  any  order,  and  it  shall  appear  to  the  justices  OTerBecra  of 
that  any  member  of  such  poor  family  is  unable  to  travel  Scclcoatm. 
by  reason  of  sickness  or  other  infirmity  or  that  it 
would  be  dangerous  for  him  or  her  so  to  do,  the  justices 
making  such  order  of  removal  are  hereby  required  and 
authorized  to  suspend  the  execution  of  the  same  until 
they  are  satisfied  that  it  may  be  safely  executed  without 
danger  to  any  person  who  is  the  subject  thereof.^' 
Therefore  the  suspension  of  an  order  of  removal  con- 
tinues until  any  justices— for  under  stat.  49  G.  3.  c.  124. 
8.  1.  they  need  not  be  those  who  made  the  order — 
are  satisfied  that  it  may  be  executed  without  danger  to 
the  life  of  any  of  the  paupers  whose  settlement  was 
adjudicated  upon  and  whose  removal  was  ordered. 
Consequently  here  the  order  of  suspension  continued  to 
operate  after  the  death  of  the  husband  during  the 
dangerous  illness  of  the  wife  and  until  she  became 
permanently  irremovable  under  stat.  28  &  29  Vict 
c,  79.  8,  8.  And  it  was  not  necessary  to  make  an 
application  to  the  justices  on  the  death  of  the  husband 
for  another  order,  for  it  is  clear  both  from  the  language 
of  the  statute  and  the  decided  cases  that  no  subsequent 
order  or  suspension  could  have  been  made. 

The  next  question  is,  whether  stat.  28  &  29  Vict 
c,  79.  8.  8.;  which  makes  a  pauper  irremovable  after  one 
year's  residence  without  relief  in  a  parish,  having  super- 
vened  during  the  illness  of  the  widow,  and  before  she 
was  in  a  condition  to  be  removed  under  the  order,  has 
the  efiect  of  nullifying  that  order,  so  as  to  deprive  the 
respondent  parish  of  the  power  of  obtaining  repayment 
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1868.        of  ^6  charges  incurred  in  maintaining  the  pauper  up  to 
The  QusnT"  ^^^^  *^™®  from  the  parish  upon  whom  the  order  was 
Q^^g^^  qI    mad&     I  am  of  opinion  that  it  has  not  that  effect^  and 
SovLooATn.    \yj  go  holding  we  shall  put  a  meaning  upon  stat  35  G.  8. 
c.  101.  J,  2.  which  will  be  just  and  not  at  variance  with 
the  mind  of  the  L^slature  in  the  subsequent  statute. 
It  is  curious  that^  though  stat  85  G.  8.  c.  101.  s.  2. 
makes  the  parish  a  debtor  in  respect  of  the  moneys  dis- 
bursed while  the  suspension  of  the  order  is  in  operation, 
the  time  for  repayment  of  the  money  is  either  when  the 
pauper  is  removed  under  the  order,  or  when  the  pauper 
dies  if  no  removal  has  taken  place.    It  might  have 
been  supposed  that  the  statute  would  have  given  the 
parish  which  was  at  the  expense  of  maintainiflg  the 
pauper  the  power  of  recovering  the  charges  from  time 
to  time.  And,  again,  the  Legislature  did  not  contemplate 
the  death  of  the  person  during  a  state  of  irremovability, 
because  there  was  no  such  thing  then  as  a  state  of  irre- 
movability.    I  think,  however,  we  may  fairly  put  on 
the  words  ''in  case  of  the  death  of  such  poor  person 
before  the  execution  of  the  order''  a  meaning  which 
will  not  effect  the  injustice  contended  for  by  the  appel- 
lants, and  may  hold  that  the  death,  whether  occurring 
after  a  state  of  irremovability  has  supervened  or  not,  is 
the  point  of  time  at  which  the  amount  due  for  mainte- 
nance is  recoverable.     In  the  cases  cited  application  for 
the  costs  was  prevented  because  the  pauper  was  alive. 
Therefore,  on  the  death  of  the  widow,  the  justices  were 
authorised  in  making  the  order  for  the  repayment  of  the 
charges  incurred. 

The  answer  to  the  last  objection  necessarily  follows 
If  the  parish  could  not  have  made  the  application  while 
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the  pauper  was  alive^  the  death  of  the  pauper  was  the        1868. 
time  when  the  money  became  payable,  and  the  order    ™    ^ 
was  made  within  six  months  from  that  time.  ^     ^• 

Overseers  of 

SOULOOATES. 

Hannen  J.  concurred. 

Hates  J.  I  have  had  doubts,  but  upon  the  whole  I 
think  the  Court  has  come  to  the  right  conclusion.  The 
provision  in  stat.  14  &  15  Vict  c.  105.  a.  8.»  enabling 
the  parish  of  settlement  to  pay  money  on  account,  shews 
that  the  Legislature  contemplated  the  charges  as  an 
absolute  debt,  and  one  not  to  be  defeated  by  any  future 
occurrence,  such  as  temporary  or  permanent  irremov- 
ability ;  and  that  is  consistent  with  justice.  The  original 
order  directed  the  removal  of  the  wife  as  well  as  the 
husband,  and  stat.  49  G.  8.  c.  124.  s.  3.  prevents  the 
execution  of  the  order  in  the  case  of  the  illness  of  any 
one  named  in  it.  Therefore,  if  the  respondent  parish 
had  applied  for  an  order  of  justices  at  the  expiration  of 
the  temporary  irremovability  of  the  widow  for  one 
year  from  her  husband's  death,  they  could  not  have 
granted  it. 

Order  of  Sessions  confirmed. 


In   the  matter  of  a  Plaint  between  Elstone  nunday, 

against  Rose. 


[Reported  ante,  p.  509.] 
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Monday, 
November^Svd, 

Local  Govern' 
9Mnt  Act, 
1858,  21  #  22 
Vict.  c.  98. 
88.  12. 13.  14. 
Place  having 
a  known  or 
tinned  boun- 
dary, 

Le88  place  in- 
eluded  within 
greater. 


The    Queen  against    The    Right    Honourable 

Gathobne  Habdt. 

The  Local  Oovernment  Act,  1858,  21  &  22  Viet,  e,  da  1. 14.,  enacta. 
"  In  cases  where  any  place  hereby  authorised  to  adopt  this  Act  indndM 
within  its  limits  any  less  place  which,  if  it  were  not  so  included,  would 
of  itself  be  authorized  to  adopt  this  Act,  such  less  place  shall  not  be 
entitled  to  adopt  this  Act  unless  the  greater  place  within  the  limits  of 
which  it  is  included  has  refused  to  adopt  the  same,  or  unless  it  has  been 
determined  by  one  of  Her  Majesty's  principal  Secretaries  of  States  in 
manner  hereinafter  mentioned,  that  such  less  place  ought,  as  respects 
the  adoption  of  this  Act,  to  be  excluded  from  the  limits  of  such  greater 
place.*'  The  parish  of  X.,  containing  1400  acres,  comprised  the  oorpoiate 
borough  of  L.,  containing  100  acres.  By  stat  2  &  3  ^.  4.  c.  64.  «.  35. 
Schedule  (O)  14,  the  boroufh  of  L.,  as  to  the  election  of  members  to 
serve  in  Parliament,  included  the  parish  of  L.  and  part  of  another  parisL 
The  parish  of  L.  adopted  The  Ixxail  Gbremment  Act,  1858,  and,  on 
appeiu  by  some  of  the  inhabitants  of  the  borough  under  sect.  17  to  the 
Secretazy  of  State,  he  ordered  that  the  Act  should  be  iu  force  in  the 
parish. 

1.  Held  that  the  parliamentary  borough  of  L.  was  not  a  place  autho- 
rized to  adopt  the  Act  within  sect  14  of  stat.  21  &  22  Vict.  c.  98.,  and 
that  the  parish  of  L.,  though  including  the  coroorate  borough  of  L., 
was  so  authorized,  and  therefore  the  order  of  the  Secretaiy  of  State  was 
valid. 

2.  Per  Cockbum  G.  J.  Where  a  borough  is  not  co-extensiTe  with  a 
parish,  the  portion  of  the  parish  without  the  borough  is  not  a  place 
naving  a  known  or  defined  boundaiy  within  stat.  21  &  22  Vict.  c.  98. 
8.  13. 

TN  Trinity  Term,  June  10, 

W.  H.  Grove,  a  resident  ratepayer  of  that  part  of 
the  parish  oi  Lymington,  in  the  county  of  Hants,  which  is 
situate  within  the  tything  of  Lymington^  obtained  a  rule, 
calling  upon  the  Right  Honourable  Gathome  Hardy,  the 
Secretary  of  State  for  the  Home  Department,  to  shew  cause 
why  a  writ  of  certiorari  should  not  issue  to  remove  into 
this  Court  an  order  made  by  the  late  Secretary  of  State 
for  the  Home  Department,  on  the  14th  December ,  1866, 
by  which  it  was  ordered  that.  The  Local  Gtovemment  Act, 
1858,  21  &  22  Vict.  c.  98.,  having  been  duly  adopted 
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within  the  parish  of  Lymington,  in  the  county  of  HantSf        1868. 
should  have  the  force  of  law  within  that  parish  from    The  Quxxn 
and  after  the  31st  December  then  next.  Hardt. 

The  parish  of  Lymington  is  in  extent  about  1400 
acres,  and  comprises  within  its  area  the  corporate 
borough  of  Lymington^  which  is  in  extent  about  100 
acres^  and  is  mentioned  in  stat.  5  &  6  ^.  4.  c.  76. 
sched.  (B.),  section  2.  The  town  council  of  the  borough 
had  not  adopted  The  Local  Gk)yemment  Act»  1858. 
The  portion  of  the  parish  without  the  borough  is  called 
the  tything  of  Lymington^  and  is  a  place  having  a  known 
and  defined  boundary,  being  a  manor  of  itself,  and  the 
inhabitants  residing  in  it  are  separately  assessed  from 
those  residing  within  the  borough  for  all  parliamentary 
taxes  and  the  police  rates.  The  population  of  the 
borough  at  the  census  taken  in  1861  was  2416,  and  of 
the  tything  1655. 

On  the  16th  August,  1866,  a  vestry  meeting  was 
convened  bv  the  churchwardens  to  determine  whether 
the  parish  would  adopt  The  Local  Government  Act, 
1858 ;. and  on  a  poll  being  demanded,  and  taken  on  the 
11th  September  following,  it  was  resolved  to  adopt  the 
Act  Doubts  having  arisen  whether  the  Act  could  be 
legally  adopted  by  the  parish,  the  corporate  part  of  it 
not  having  adopted  the  Act  by  its  town  council  as  pro- 
vided by  sect.  12  subs.  (1.),  it  was  resolved  at  a  public 
meeting  of  the  parish,  in  pursuance  of  sect.  17,  to  appeal 
to  the  Secretary  of  State,  who,  however,  dismissed  the 
appeal,  and  made  the  order  in  question,  which  was  duly 
published  in  the  London  Gazette. 

A  meeting  was  afterwards  held,  at  which  a  Local 
Board  was  elected  for  the  parish  of  Lymington  in  pur- 
Bunce  of  sect.  24  subs.  (8.). 

VOL.    IX.  3   Q  B.    &   8. 
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1868.  In  TVtntfy  Term,  1867,  a  rule  nisi  for  an  information 


The  QuKBN     ^o  ^he  nature  of  a  quo  wairanto  was  obtained  against  tbe 
Hardy.       Local  Board ;  but  it  was  discharged  in  Mhhaelmas  Term 
following  (a), 

[Saturday^ 

Jfovember23rd,  (a)  The  Queem  against  Staples  and  others. 

1867.] 

— • ^   A  ^uo  warranto  information  will  not  be  granted  at  the  instance  of  an 

Quo  warraniA  individual  against  persons  acting  as  a  Local  Board  of  Health  eonstituted 

Local  Board'  '^^^^^  The  PubUc  Health  Act,  1848,  11  &  12  Vict.  c.  63.,  and  The  Local 

of  Health  Government  Act,  1858,  21  &  22  Vict.  c.  98. 

ll#12rfc^. 

c.  63.  and  J^  Trinity  Term,  1867, 

\^       ^^^'         Edward  James  obtained  a  rule  for  an  information  in  the  nature  of  a 
c.  98. 

qno  warranto  against  the  defendanta  for  acting  as  members  of  The  Local 

Board  of  Health  for  Lymington^  on  the  grounds  that  a  Local  Board  could 

not  be  constituted  for  a  parish  including  a  borough,  and  diat  the  Board 

was  not  duly  constituted  in  regard  to  the  proportion  of  members  for  the 

borough. 

Hayes  Seijt.  and  Horace  Lhyd^  shewed  cause. —  First.  The  Local 
Board  of  Health,  constituted  under  The  Public  Health  Act,  1848^  11  &  12 
Vict.  c.  63.,  and  The  Local  Government  Act,  1858,  21  &  22  Vict,  c.  9a, 
is  a  corporation,  and  a  usurpation  of  its  functions  is  a  usurpation  oa  the 
Crown  and  on  Parliament.  That  is  a  misdemeanour  to  be  proceeded 
against  by  an  information  filed  by  the  Attorney  General,  on  which,  if  a 
verdict  of  guilty  is  found  there  would  be  punishment,  and  not  merelj 
judgment  of  ouster.  [They  cited  Rex  v.  Ogden  (6),  Bex  v.  White  {e)  per 
Lord  Dewinan  and  Patieson  JJ.,  Reg.  v.  Taylor  (d)."]  In  the  latter  case, 
the  party  applying  for  a  quo  warranto  information  wanted  to  dispute  a 
fact  which  stat.  7  H^.  4  &  1  Vict.  c.  78.  s.  49.  made  a  condition  precedent 
to  the  grant  of  a  charter  of  incorporation  by  the  Crown,  alleging  that  it 
was  not  granted  on  petition  of  the  majority  of  the  inhabitant  house- 
holders. IShee  J.  referred  to  Rex  v.  Saunders  (e).]  Secondly.  The  order 
of  the  Secretary  of  State  made  under  stat.  21  &  22  Vict.  c.  98.  s.  17.. 
dismissing  the  appeal,  is  by  sect.  81  "  binding  and  conclusive*'  in  respect 
of  the  matter  to  which  it  refers ;  Ex  parte  Bird  (/),  Ex  parte  Smith  (g). 
Thirdly.  A  parish  which  includes  a  borough  could  adopt  the  Act.  [The 
argument  on  this  point,  which  was  decided  in  the  principal  ease,  is 
omitted.] 


(b)  10  B.  i'  C.  230.  (c)  bA.^E.  613.  618. 

id)  W  A.^E.  949.  («)  3  East  119. 

(/)  1  ^.  #  E.  931.  {g)  IB.  4:8.  412. 
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Stat.  2  &  3  JF.  4.  c.  64.  s.  35.  enacts  that  the  several 
cities,  boroughs,  and  places  specified  in  the  Schedule  to 
the  Act  annexed  (marked  O.)  shall,  ''  as  to  the  election 
of  members  or  a  member  to  serve  in  Parliament,  respec- 
tively include  the  places  and  be  comprised  within  the 
boundaries  which  in  such  Schedule  are  respectively 
specified  and  described  in  conjunction  with  the  names 
of  such  cities,  boroughs,  and  places  respectively."    In 
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1868. 
The  Queen 

V. 

Habdt. 


Meliiah  {Griffith  and  7)revelyan  with  him),  in  support  of  the  role. — 
First.  Where  the  quo  warranto  information  would  dispute  the  validity  of 
the  supposed  charter  of  the  Crown,  and  the  party  applying  for  it  is  one 
of  the  public,  it  must  be  filed  at  the  instance  of  the  Attorney  General. 
But  the  fact  that  Local  Boards  are,  by  sect.  46  of  The  Sanitary  Act, 
1866,  29  &  30  Vict,  c,  90.,  declared  to  be  bodies  corporate,  does  not 
deprive  individual  owners  and  ratepayers  of  the  power  of  contesting  the 
legality  of  a  district  formed  by  order  of  a  Secretary  of  State.  Stat. 
21  &  22  Vict  c.  98.  «.  22.  requires  that  notice  of  the  adoption  of  the 
Act  shall  be  published  in  order  to  enable  persons  to  come  in  and  dispute 
the  fact  of  the  adoption.  [He  cited  Seg.  v.  Lloyd  (a).]  Secondly.  The 
order  of  the  Secretary  of  State  is  not  conclusive.  ^Mellor  J.  If  a  cor- 
porate borough  cannot  legally  form  part  of  a  district  under  stat.  21  &  22 
Vict.  c.  98.  he  had  no  power  to  make  the  order.  Cockbum  C.  J.  We 
need  not  trouble  you  on  that  point.]  [The  argument  on  the  third  point 
is  omitted] 

CocKBURN  C.  J.  The  principle  which  has  been  laid  down  as  to 
granting  an  information  in  the  nature  of  a  quo  warranto  in  the  case  of 
a  corporation  under  charter  from  the  Grown  applies  to  this,  which  is  an 
analogous  case.  When  a  body,  whether  corporate  or  not,  is  created  by 
the  Legislature  for  public  purposes,  and  the  statutory  powers  of  that 
body  are  usurped,  we  should  require  the  intervention  of  the  Attorney 
General.  If  the  Secretary  of  Stat«  has  done  anything  which  in  point 
of  law  cannot  be  maintained,  this  order  should  be  brought  up  by  cer- 
tiorari, and  we  should  quash  it.  There  is  no  reason  why  we  should 
depart,  from  that  salutary  rule  in  favour  of  the  present  application. 


Mbllor  and  Shbb  JJ.  concurred. 


Rule  discharged. 


{a)  2  L.  T.  N.  S.  232. 

3  Q  2 
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1868.       Schedule  (O.)  14.— County  of  Hants,   Southern  diTisioii, 
The  QuxBir    Lymington  is  specified  in  conjunction  with  ''  The  parish 
HAftOT       ^^  Lymington,  and  also  such  part  of  the  parish  of  BoUre 
as  is  comprised  within  the  following  boundary ;''  &c. 

The  Local  Government  Act,  1858,  21  &  22  Vict, 
c.  98.  s.  12.     "  This  act  may  be  adopted, 

"  (1.)  In  corporate  boroughs  to  which  The  Public 
Health  Act,  1848,  has  not  been  applied,  by  a 
resolution  of  the  council  assembled  at  a  meeting 
held  for  the  purpose :  Provided,  &c. : 
*'  (2.)  In  other  places  under  the  jurisdiction  of  a  Board 
of  Improvement  Commissioners,  where  all  or  part 
of  the  Commissioners  are  elected  by  ratepayers, 
or  by  owners  and  ratepayers,  by  a  resolution  of 
such  Improvement  Commissioners  assembled  at 
a  meeting  held  for  the  purpose : 
"  (3.)  In  all  other  places  having  a  known  or  defined 
boundary,  by  a  resolution  of  the  owners  and 
ratepayers." 
Sect.  18.     (1.)  "  Meetings  for  the  purpose  of  the 
preceding  section  shall  be  summoned  on  the  requisition 
in  writing  of  any  twenty  ratepayers  or  owners ; 
In  corporate  boroughs,  by  the  mayor; 
In  other  places  under  the  jurisdiction  of  such  Im- 
provement Commissioners  as  aforesaid,  by  the 
chairman  ^  the  said  Commissioners ; 
"  In  places  having  known  and  defined  boundaries,  not 
being  corporate  boroughs,  or  towns  under  the 
jurisdiction  of  such  Improvement  Commissioners 
as  are  hereinbefore  mentioned,  by  the  church- 
wardens or  one  of  them,  or  if  there  are  no  church- 
wardens the  overseers  or  one  of  them,  or  if  there 
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is  none  of  the  officers  respectively  above  enume-       1868. 
rated,  or  if  such  officer  in  any  case  neglects,  is    The  Queen 
unable,  or  refuses  to  perform  the  duties  hereby      hardt. 
imposed  on  him,  by  any  person  appointed  by 
one  of  Her  Majesty's  principal   Secretaries  of 
State." 
Sect.  14  ''In  cases  where  any  place  hereby  autho- 
rized to  adopt  this  Act  includes  within  its  limits  any 
less  place  which,  if  it  were  not  so  included,  would  of 
itself  be  authorized  to  adopt  this  Act,  such  less  place 
shall  not  be  entitled  to  adopt  this  Act  unless  the  greater 
place  within   the  limits  of  which   it   is  included  has 
refused  to  adopt  the  same,  or  unless  it  has  been  deter- 
mined by  one  of  Her  Majesty's  principal  Secretaries  of 
State,  in  manner  hereinafter  mentioned,  that  such  less 
place  ought,  as  respects  the  adoption  of  this  Act,  to  be 
excluded  from  the  limits  of  such  greater  place/' 

Sect.  17.  (1.)  ''In  cases  where  a  resolution  adopting 
the  Act  has  been  passed,  any  number  not  less  than  one- 
twentieth  of  the  owners  and  ratepayers  of  the  place  may 
present  a  petition  to  the  Secretary  of  State  appealing 
against  the  resolution,  and  praying  that  the  whole  or 
any  part  of  such  place  may  be  excluded  from  the 
operation  of  the  Act.     And  after  inquiry," 

a|c  3|e  4e  3|c 

(5.)  "  The  said  Secretary  of  State  shall  make  order 
with  respect  to  the  matter  in  question  on  such  appeal, 
and  such  order  shall  be  binding  on  the  place  in  respect 
of  which  it  is  made,  and  there  shall  be  stated  in  such 
order  the  time  at  which  this  Act  is  to  come  into  force." 

Sect.  24.  "  The  duty  of  carrying  into  execution  this 
Act  shall  be  vested  in  a  Local  Board ;  and  such  Local 
Board  shall  be, 
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1868.  ''  (!•)  In  corporate  boroughs^  the  mayor^  aldermeu. 

The  QoEKN  ^^^  burgesses  acting  by  the  council : 

Hardt.  "(3')  In  other  places^  such  number  of  elective  mem- 

bers as  may  be  determined  by  a  resolution  of  the 
owners  and  ratepayers,^'  &c. 

The  Attorney  General,  Sir  •/.  B.  Karslake  {ArehibaU 
with  him),  shewed  cause. — First.  The  order  is  valid. 
The  parish  of  Lymingtan  is  a  place  ^'  having  a  known 
or  defined  boundary^'  within  the  meaning  of  The  Local 
Government  Act,  1858, 21  &  22  Vict.  c.  98.  f.  12.  subs.  (3.), 
and  therefore  may  adopt  the  Act  though  it  includes  a 
borough  corporate.  The  words  ^'in  all  other  places" 
exclude  those  previously  mentioned  in  subs.  (1.)  where  a 
parish  is  conterminous  with  a  borough^  and  places  under 
the  jurisdiction  of  Improvement  Commissioners  men- 
tioned in  subs.  (2.).  The  portion  of  a  parish  outside  a 
borough  is  not  a  place  ''having  a  known  or  defined 
boundary"  within  the  meaning  of  subs.  (3.).  The 
borough  is  a  less  place  included  within  the  parish^  and 
therefore,  by  sect  14^  is  not  entitled  to  adopt  the  Act^ 
unless  the  parish  has  refused  to  adopt  it,  or  unless  it  has 
been  determined  by  the  Secretary  of  State  that  the 
borough  ought,  as  respects  the  adoption  of  the  Act^  to 
be  excluded  from  the  limits  of  the  parish.  Further^  the 
parish  of  Lymington  is  itself  a  less  place  included  within 
a  greater,  which  might  adopt  the  Act  and  has  not  done 
so,  for  the  boundaries  of  the  parliamentary  borough 
fixed  by  stat  2  &  3  fF.  4.  c.  64.  Schedule  (O.)  14— 
County  of  Hants^  comprise  it  [He  cited  Beg.  v.  The 
Batepayers  ofNorthawram  and  Clayton  (a).]  Stat.  21  &  22 
Vict.  c.  98.  does  not  define  the  word  ''place,"  but  the 
policy  of  the  Legislature  is  that  the  place  adopting  it 

(a)  7B.4'8.U0. 
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»bould  be  as  large  an  area  as  possible ;  and^  to  guard        18G8. 
against  the  owners  and  ratepayers  of  a  larger  district    The  Qubbv 
overpowering  those  of  a  smaller^  sect.  17  gives  an  appeal       hardt. 
to  the  Secretary  of  State.  If  the  borough  wishes  to  have 
a  Local  Board  constituted  under  sect.  19^  or  has  reason- 
able grounds  for  not  being  included  in  the  parish^  it  may 
appeal  under  that  section.     This  would  be  the  course 
taken  by  part  of  a  parish  under  the  jurisdiction  of 
Improvement  Commissioners^  or  by   a  hamlet  which 
from  time  immemorial  had  officers  of  its  own. 

Secondly.  There  having  been  an  appeal  to  the  Secre- 
tary of  State,  the  order  made  by  him  is  conclusive  by 
virtue  of  sects.  21»  22,  81.  And  by  sect.  137  of  The 
Public  Health  Act/l848,  11  &  12  Vict  c.  68.,  incor- 
porated  with  stat.  21  &  22  Vict.  c.  98.  by  sect.  4  of  the 
latter  Act,  the  certiorari  is  taken  away.  The  order  might 
be  questioned  in  an  action  for  levying  a  rate  made  by 
the  Local  Board,  but  not  "  after  the  expiration  of  six 
calendar  months  from  the  date  of  the  constitution  of  the 
district.''     Stat  21  &  22  Vict.  c.  98.  s.  21. 

Horace  Lloyd  appeared  for  the  Local  Board. 

The  applicant,  in  person. — Under  stat.  21  &  22  Vict, 
c.  98.  J.  12.  subs.  (1.)  the  Act  is  to  be  adopted  in  corporate 
boroughs  by  the  town  council  without  any  meeting  of 
the  inhabitants.  '*  Other  places,''  mentioned  in  subs.  (2), 
must  mean  places  not  being  corporate  boroughs;  and 
'^all  other  places,"  mentioned  in  subs.  (3),  must  mean 
places  not  before  provided  for  and  places  including 
them.  Sect.  13  (1.)  mentions  places  having  known  and 
defined  boundaries,  not  being  corporate  boroughs,  and 
towns  under  the  jurisdiction  of  Improvement  Commis- 
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1868.       sioners,  which  shews  that  it  was  intended  that  corporate 
The  QusEK    boroughs  should  be  the  bodies  to  adopt  the  Act  within 
HaIdt.      ^^^^^  limits.     Sect.  14  has  no  application  to  a  corporate 
borough  or  a  place  under  the  jurisdiction  of  Impiove- 
ment  Commissioners.     The  policy  of  the  Legislature  in 
the  Municipal  Corporations  Act^  5  &  6  ^.  4.  c.  76.^  and 
The  Sanitary  Act,  1866,  29  &  30  Vict.  c.  90.^  was  to 
accumulate  powers  in  the  town  council.    Where  cor- 
porations or  Commissioners  have  powers  for  sanitary 
purposes  under  a  local  Act  they  may  under  sect  15  of 
Stat.  21  &  22  Vict.  c.  98.  adopt  the  Act  without  refer- 
ence to  the   Secretary  of  State;    otherwise,  when  a 
corporate  borough  is  not  oo-extensive  with  the  parish, 
the  latter  will  have  the  power  of  taking  away  from  the 
former  the  right  which  sect.  24  subs.  (1.)  gives  it  of 
having  the  town  council  constituted  the  Local  Board. 
That  part  of  the  parish  which  is  without  the  borough  is 
a  place  having  a  known  or  defined  boundary^  for  it  is  a 
ty thing.     ICockbum  C.  J.     In  Reg.  v.  Tlie  Ratepayers 
of  Northawram  and  Clayton  {a)  the  district  had  been 
formed  by  the  Ecclesiastical  Commissioners  and  had  a 
defined  boundary  for  some  purposes;  but  the  part  of  the 
parish  without  the  borough  is  not  a  place  having  a 
known  or  defined  boundary  for  any  purposes.]     Then 
it  must,  under  sect  16,  petition  the  Secretary  of  State 
to  settle  its  boundary  for  the  purposes  of  the  Act 
Further,  the  parish  is  itself  a  less  place  within  a  greater^ 
viz.,  the  parliamentary  borough,  and  therefore  cannot 
adopt  the  Act  unless  that  larger  place  has  refused  to 
do  so.    The  parliamentary  borough  is  a  place  haring 
known  or  defined  boundaries. 

CocKBURN  C.   J.     The  objection  last  taken  by  the 

(fl)  1  B.^SAIO. 
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applicant,  that  it  was  not  competent  for  the  parish  to  1868. 
adopt  The  Local  Government  Act,  1858,  because  it  is  xhe  Qukbn 
comprehended  within  the  parliamentary  borough,  which 
consists  of  this  and  part  of  another  parish,  has  no 
bearing  upon  the  question.  It  might  just  as  well  be 
said  that  because  it  was  in  a  county  it  could  not  adopt 
the  Act  Stat.  2  &  3  fT.  4.  c.  64.  s.  35.  only  enacts 
that,  for  the  purpose  of  returning  members  to  Parlia- 
ment, the  boroughs  specified  in  Schedule  (O.)  shall  in- 
clude certain  places  and  be  comprised  within  certain 
boundaries,  and  for  that  purpose  the  borough  of  Lym- 
ington  is  more  than  co-extensive  with  the  parish.  But 
that  has  no  bearing  on  the  question  before  us.  I  do  not 
quarrel  with  the  decision  in  Reg.  v.  The  Ratepayers  of 
NortJiowram  and  Clayton  {a)\  but  it  does  not  apply  here. 
Then  comes  the  question  whether  the  present  case  is 
within  stat.  21  &  22  Vict  c,  98.  It  is  argued  that  it  is  not 
within  the  terms  of  sect.  14;  but,  looking  at  the  great 
inconvenience  which  would  arise  if  a  borough  within  a 
parish  could  prevent  it  from  adopting  the  Act,  we  ought 
not  to  put  a  limited  construction  upon  the  section.  As  to 
the  argument  from  the  machinery  provided  in  sect.  13, 
the  answer  is,  that  the  Act,  having  provided  in  sect.  12 
for  corporate  boroughs,  and  for  places  under  the  juris- 
diction of  Improvement  Commissioners,  and  for  places 
having  a  known  or  defined  boundary,  makes  provision 
in  sect.  13  for  the  mode  in  which  the  meeting  for  the 
purpose  of  the  preceding  section  shall  be  summoned, 
and  the  three  sub-sections  of  sect.  12  refer  respectively 
to  corporate  boroughs,  to  places  under  the  jurisdiction 
of  Improvement  Commissioners,  and  to  all  other  places 
having  a  known  or  defined  boundary,  not  being  corporate 

{a)  7-B.  #5.  110. 
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1868.        boroughs^  or  places  under  the  jurisdiction  of  Improve- 
The  QuxBv    nient  Commissioners.     But  we  must  decide  the  present 

Habdt.  ^^^^^  ^7  ^^®  ^^^  ^^  ^^^  ^^^  section  alone.  When  a 
corporate  borough  is  included  within  a  parish,  the  pro- 
visions of  that  section  apply.  If  a  borough  proposes  to 
insist  upon  its  right  to  adopt  the  Act,  and  to  keep  the 
powers  of  the  Act  within  its  own  more  limited  juris- 
diction, instead  of  adopting  it  in  conjunction  with  the 
rest  of  the  parish,  it  must  go  before  the  Secretary  of 
State,  who  will  exercise  a  sound  and  wise  discretion. 

Lush  J.  Stat  21  &  22  Fict.  c.  98.  s.  14.  in  its  terms 
comprises  the  present  case;  and  the  inconveniences 
would  be  great  if  it  did  not  There  would  be  different 
systems  of  sewers,  lighting,  and  watering,  and  a  conse- 
quent multiplication  of  officers.  The  intention  was  to 
make  the  area  of  the  district  of  the  Local  Board  as 
large  as  possible. 

Then  it  is  contended  that  this  borough  does  not  come 
within  the  14th  section,  because  stat  2  &  3  ^.  4.  c.  64. 
s.  35.  Schedule  (O.),  assigning  an  area  to  the  borough 
for  parliamentary  representation,  has  added  to  it  part  of 
another  parish.  That  does  not  make  the  parliamentary 
borough  a  lai^er  place  including  within  its  limits  a  less 
place  within  the  meaning  of  stat.  21  &  22  Fict,  c  98. 
8,  14.  any  more  than  the  association  of  a  number  of 
parishes  within  a  poor  law  union  would  make  the  whole 
union  such  a  place.  The  boundaries  of  parliamentary 
boroughs  are  fixed  for  entirely  different  purposes  fix>m 
those  of  The  Local  Government  Act,  1858. 

Hannen  J.  concurred. 

Rule  discharged,  with  costs. 
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The  QuEBN,  on  the  prosecution  of  the  Overseers  Thursday, 

of   Greenwich,    against   The   Metropolitan 

Board  of  Works.  ^Z^Z' 

occupation. 

Meirtmolitan 
The  Metropolitan  Board  of  Works,  in  pnxsnaace  of  the  Acta  for  the  Board  of 
local  management  of  the  metropoliB,  constructed  a  system  of  sewers  to   Works, 
intercept  the  drainage  of  the  metropolis  connected  with  pumping  stations,  Sewers, 
by  means  of  which  the  sewage  is  lifted  up  irom  a  lower  to  a  higher   Works  con- 
level,  and  ultimately  dindiarged  many  miles  down  the  Thames^  without  nected  with 
the  limits  of  the  metropolis.   The  sewers,  except  at  the  pumjpine  stations,  them, 
pass  under  the  public  highways  of  the  metropolis  or  under  land  in  which  Pumping 
the  Board  have  no  property.    The  pumping  stations  were  erected  upon  station. 
land  the  property  of  the  ^ard,  but  are  usm  solely  as  part  of  the  main 
drainage  and  intercepting  scheme.    By  one  of  the  Acts  power  was  given 
to  them  to  raise  money  to  be  applied  only  in  payment  of  the  expenses 
of  the  works ;  and  they  were  directed  for  the  purposes  of  the  Act  to 
levy  a  rate  of  3^2.  in  the  pound  on  the  annual  value  of  the  whole  of  tlie 
property  in  the  metropolis.     All  moneys  raised  by  the  rates  were  to  be 
applied  in  payment  of  the  sum  borrowed,  and  the  interest  thereon,  and 
towards  defraying  Ihe  expenses  of  the  Board.   They  derive  no  pecuniary 
profit  or  advantage  from  the  drainage  and  intercepting  works,  but  the 
whole  are  maintained  out  of  the  funds  raised  in  pursuance  of  the  Acts. 
The  Acts  do  not  exempt  them  from  rateability,  or  prohibit  the  appli- 
cation of  money  in  their  hands  to  the  payment  of  parochial  rates.    The 
Board  were  rated  to  rates  for  the  relief  of  the  poor  and  for  general  pur- 
poses in  the  parish  of  Q,  in  respect  of  (1)  certain  lengths  of  sewers, 
(2)  a  wharf  and  engine  house,  and  (3)  a  pumping  station  with  wharf,  lay- 
by for  barges,  tramways,  two  engine  houses,  four  steam  engines,  boiler 
house,  chimney  stack,  two  filth  hoists,  coal  sheds  and  dweUing  house : 
the  whole  forming  part  and  iised  solely  for  the  purposes  of  the  main 
drainage  and  intercepting  scheme.    Held, 

1.  That  the  sewers  were  not  rateable,  as  they  were  not  the  subject  of 
a  beneficial  occupation. 

2.  That  the  other  property  was  not  exempt  by  reason  of  its  being 
nart  of  the  drainage  scheme,  nor  the  pumping  station  by  reason  of 
Its  being  an  acliunct  to  the  sewers. 


TTPON  appeal  to  the  Midsummer  Quarter  Sessions  of 
the  western  division  of  the  county  of  Kent,  in  1866, 
against  rates  for  the  relief  of  the  poor  and  for  general 
purposes,  made  by  the  churchwardens  and  overseers  of 
the  parish  of  Greenwichy  in  which  the  appellants  were 
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rated  in  respect  of  certain  property  occupied  by  them, 
the  Sessions  confirmed  the  rate  subject  to  a  case. 

In  accordance  with  a  valuation  list  made  by  the 
vestry  of  the  parish,  the  appellants  were  rated  as  owners 
and  occupiers  of 

First.  *' Wharf  and  engine  house  in  Norman  Road  J* 
Second.  '*  Pumping  station,  land,  wharf,  lay-by  for 
baizes,  tramways,  two  engine  houses,  four  steam  engines, 
boiler  house,  chimney  stack,  two  filth  hoists,  coal  sheds 
and  dwelling  house  in  North  Pole  Lant?* 

Third.  *'  Land  occupied  by  southern  high  level  sewer.'' 
Fourth.  ^'Land  occupied  by  southern  low  level  sewer.'' 
Fifth.  ''  Land  occupied  by  southern  outfidl  sewer." 
The  appellants  are  constituted  and  incorporated  by 
The  Metropolis  Management  Act,  1855,  18  &  19  VicU 
e.  120.,  amended  by  The  Metropolis  Management  Amend- 
ment Act,  1856,  19  &  20  Vict.  c.  112.,  The  Metropolis 
Management  Amendment  Act,  1858, 21  &  22  Vict.  c.  104, 
The  Metropolis  Management  Amendment  Act,  1862, 25  & 
26  Vict,  c.  102.,  The  Metropolis  Main  Drainage  Exten- 
sion Act,  1868,  26  &  27  Vict  c.  68.,  and  stat.  28  &  29 
Vict,  c.  19.,  for  the  local  management  of  the  metropolis 
in  respect  of  the  sewerage  and  drainage,  and  the  paving, 
cleansing,  lighting  and  improvements  thereo£  In  pur- 
suance of  the  directions  and  under  the  powers  given  to 
and  conferred  on  them  by  those  Acts,  they  commenced 
the  construction  of  a  system  of  sewers  to  intercept  the 
drainage  of  the  metropolis  connected  with  pumping 
stations,  by  means  of  which  the  sewage  is  lifted  firom  a 
lower  to  a  higher  level,  and  ultimately  discharged  at 
a  point  many  miles  down  the  Thames  without  the  limits 
of  the  metropolis. 

The  sewers,  except  at  the  pumping  stations,  pass  under 
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the  public  highways  of  the  metropolis  or  under  land  in 
which  the  appellants  have,  except  as  herein  appears,  no 
property  whatever.  The  pumping  stations  are  erected 
upon  land  the  property  of  the  appellants,  but  are  used 
solely  as  part  of  the  metropolitan  main  drainage  and 
intercepting  scheme. 

The  whole  of  the  works,  both  on  the  northern  and 
southern  sides  of  the  river  Thames,  are  designed  and 
intended  to  carry  out  the  purposes  specified  and  set 
forth  in  The  Metropolis  Management  Act,  1855,  The 
Metropolis  Management  Amendment  Act,  1858,  and 
The  Metropolis  Management  Amendment  Act,  1862, 
the  principal  objects  being  the  improvement  of  the  main 
drainage  of  the  metropolis,  and  the  purification  of  the 
ThameM  by  the  interception  of  the  sewage,  so  as  to 
prevent  it,  so  far  as  may  be  practicable,  from  flowing 
into  and  polluting  the  river  within  the  metropolis,  and 
by  the  discharge  of  the  same.  All  the  sewers  dischai^e 
themselves,  by  the  works  constructed  under  the  above 
Acts,  on  the  north  side  of  the  river  at  a  point  without 
the  limits  of  the  metropolis,  and  on  the  south  side  of 
the  river  at  a  point  about  one  mile  beyond  the  limits  of 
the  metropolis,  as  defined  by  the  first  mentioned  Act 

The  assessments  were  made  in  respect  of  a  pumping 
station  and  certain  lengths  of  sewers  forming  part  of 
the  metropolitan  main  drainage  and  intercepting  scheme, 
and  situate  on  the  south  side  of  the  river  Thames  within 
the  parish  of  Greenwich, 

The  property  comprised  in  the  first  head  of  assessment 
is  held  by  the  appellants  under  a  lease  of  which  seven 
years  remain  unexpired ;  the  wharf  and  engine  house 
were  erected  for  a  temporary  purpose  as  part  of  the 
metropolitan  main  drainage  and  intercepting  scheme. 
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and  were  in  the  occupation  of  the  appellants  before 
and  at  the  time  of  making  the  rate,  but  are  no  longer 
used  by  them  for  any  purpose  whatever.  The  land 
included  in  this  assessment  was  rated  before  the  appel- 
lants took  possession  of  it. 

The  property  comprised  in  the  second  head  of  assess- 
ment is  freehold  property  of  the  appellants,  and  con- 
sists of  8  a.  8  r.  20  p.  of  land,  which  were  purchased 
by  them  for  9730/.,  and  on  which  have  been  erected 
engine  houses  and  other  buildings  and  works,  part  of 
the  pumping  station  described  in  the  rate,  and  used 
solely  for  the  purposes  of  the  main  drainage  and  inter- 
cepting scheme.  There  is  also  a  dwelling  house,  which 
consists  of  six  rooms,  in  which  the  manager  of  the 
pumping  station  is  compelled  to  live  under  his  agree- 
ment with  the  appellants,  and  for  which  he  pays  no 
rent,  and  which,  if  rateable  at  all,  is  only  of  the  rateable 
value  of  20/.  A  portion  of  the  land  is  laid  out  as  a 
garden;  there  are  also  coal  sheds,  store  rooms,  work- 
shops, tramways,  turntables,  cranes,  and  a  wharf  and 
lay-by  for  barges.  The  pumping  station,  with  the 
machinery,  engines,  works,  &c.,  cost  about  9,400/.  The 
land  included  in  this  assessment  was  rated  before  the 
appellants  took  possession  of  it. 

The  property  comprised  in  the  third  head  of  assess- 
ment is  a  part  of  the  southern  high  level  sewer,  990 
feet  in  length,  in  the  parish  of  Greenwich^  which  for 
725  feet  runs  under  land  which  is  not  the  property  of 
the  appellants,  and  for  the  remaining  265  feet  under 
the  land  comprised  in  the  second  head  of  assessment 
The  total  length  of  this  sewer  is  5^  miles.  It  com- 
mences at  Claphamy  and  after  running  through  Clapham^ 
Southwarky  Brixton^  Cambenvell,  Peckham^  Hatcham  and 
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Deptfard,  terminates  at  the  pumping  station  at  Green- 
wich; and  it  drains  an  area  of  20  square  miles,  in- 
cluding Tooting,  Streatham,  Brixton,  Duhoichy  Camber- 
well,  PecJcham,  Norwood  and  Sydenham.  This  sewer  is 
constructed  of  sufficient  capacity  to  carry  off  all  the 
flood  waters,  so  as  entirely  to  intercept  them  from  the 
low  and  thickly  populated  district  before  mentioned, 
which  was  formerly  tide-locked  and  subject  to  floods. 

The  property  comprised  in  the  fourth  head  of  assess- 
ment is  a  part  of  the  southern  low  level  sewer,  230  feet 
in  length,  in  the  parish  of  Greenwich^  which  for  45 
feet  runs  under  land  which  is  not  the  property  of  the 
appellants,  and  for  the  remaining  185  feet  under  land 
which  is  comprised  in  the  second  head  of  assessment. 
The  total  length  of  this  sewer  is  about  10  miles.  It  com- 
mences at  High  Street,  Putney,  and  after  running  through 
IVandsworth^  Battersea,  Kennington,  Camberwell onA  Dept- 
ford,  terminates  at  the  pumping  station  at  Greenwich  ; 
and  it  drains  an  area  of  about  20  square  miles,  in- 
cluding Putney,  Battersea,  Lambeth,  Newington,  South- 
wark,  Bermondsey,  Rotherhithe  and  Deptfvrd,  the  surface 
of  which  is  mostly  below  the  level  of  high  water,  in  many 
places  5  or  6  feet,  it  having  at  one  time  been  com- 
pletely covered  by  the  river  Thames.  In  this  district  the 
old  sewers  had  but  little  fall,  and  except  at  the  period  of 
low  water  were  tide  locked  and  stagnant;  after  long 
continued  rain,  they  became  overcharged,  and  were 
unable  to  empty  themselves  during  the  short  period  of 
low  water ;  the  waters  were  therefore  constantly  accu- 
mulating, and  many  days  frequently  elapsed  after  the 
cessation  of  rain  before  the  old  sewers  could  be  en- 
tirely relieved,  the  sewage  in  the  interim  being  forced 
into  the  basements  and  cellars  of  the  houses.  These 
defects  contributed  to  render  the  district  most  unhealthy, 
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but  the  construction  of  the  low  level  sewer  has  rendered 
the  district  as  dry  and  free  from  disease  as  any  portion 
of  the  metropolis. 

The  property  comprised  in  the  fifth  head  of  assess- 
ment is  a  part  of  the  southern,  outfall  sewer,  11^072 
feet  in  leugth,  in  the  parish  of  Greenwich^  which  runs 
under  land  which  is  not  the  property  of  the  appellants. 
This  sewer  is  about  7|  miles  in  length.  It  commences  at 
the  pumping  station  at  Greenwich,  where  it  receives  the 
sewage  brought  there  by  the  high  and  low  level  sewerSj 
and  terminates  at  the  river  Thames  at  Erith.  The 
sewage  from  the  low  level  sewer  has  to  be  pamped  up 
from  a  depth  of  18  feet^  such  sewer  being  about  that 
depth  below  the  level  of  the  bottom  of  the  outfall 
sewer.  The  whole  of  the  sewage  of  the  south  side  of 
the  Thames  passes  through  the  pumping  station  into 
this  outfall  sewer. 

The  whole  of  the  property  comprised  in  the  assess- 
ments is  held,  occupied  and  used  by  the  appellants 
in  the  manner  and  for  the  purposes  set  forth,  and  not 
otherwise. 

The  late  Commissioners  of  Sewers  were  never  rated 
to  the  relief  of  the  poor  in  respect  of  the  sewers  or  works 
connected  therewith,  and  the  appellants  have  never 
hitherto  been  rated  in  respect  of  the  sewers,  but  they 
have  been  rated  in  the  parish  of  Greenwich  for  a  wharf, 
engine  house  and  pumping  station  connected  with  the 
sewers. 

The  appellants  do  not  derive  any  profit  or  advantage 
from  the  drainage  and  intercepting  works,  except  as 
before  stated,  but  the  whole  of  the  works  are  maintained 
out  of  the  funds  raised  in  pursuance  of  the  Acts,  and 
are  carried  on  for  the  purposes  specified  and  set  forth 
in  them. 
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By  stat.  28  &  29  Vict  c.  cxxL^  which  received  the  18i>8. 
Boyal  assent  on  the  19th  June,  1865,  power  was  given  to  ~TheQ 
a  Company,  under  and  subject  to  the  provisions  of  that  mktbopo- 
Act,  to  utilise  the  sewage  collected  in  the  main  outfall 
sewers  on  the  northern  side  of  the  Thames;  and  by 
sect.  115  the  benefit  of  a  certain  agreement,  a  copy  of 
which  is  set  out  in  the  schedule  of  the  Act,  and  all  obli- 
gations and  engagements  undertaken  thereby,  were  trans* 
ferred  to  the  Company ;  and  it  was  provided  that  after 
certain  payments,  therein  specified,  had  been  made,  the 
Metropolitan  Board  of  Works  should  receive  a  certain 
share  of  the  net  profits  of  the  Company,  but  no  money 
was  to  be  received  from  them  until  the  expiration  of 
four  years  from  the  passing  of  the  Act,  and  any  money 
thereafter  to  be  received  by  the  Board  was  to  be  applied 
generally  in  aid  of  the  rates  of  the  metropolis.  The 
works  authorised  by  the  Act  are  unfinished ;  only  about 
two  miles  out  of  about  thirty-six  having  been  completed. 
No  profit  has  hitherto  been  made  by  the  utilisation  of 
the  sewage  by  any  one,  and  no  money  has  been  received 
from  the  Company  by  the  appellants. 

The  sum  of  3,000,000/.  (the  repayment  of  which  has 
been  duly  guaranteed  by  the  Treasury)  is  now  due  and 
owing  by  the  appellants  for  principal  moneys  borrowed 
under  the  Acts^  and  expended  on  the  Metropolitan 
Main  Drainage  and  Intercepting  Scheme,  and  no  works 
of  the  character  set  forth  above  have  been  executed 
except  with  the  money  borrowed  under  the  Acts. 

The  respondents  contended  that  the  property  of  the 
appellants  was  liable  to  be  rated  for  the  relief  of  the 
poor  of  the  parish  of  Greenwich,  and  for  general  pur- 
poses within  it,  under  sect.  20  of  the  local  Act  for 
that  parish,  9  G,  4.  c.  xliii.,  which  enacts,  '*  That  once 
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in  every  year^  or  oftener^  it  shall  be  lawful  for  the 
said  churchwardens,  overseers,  and  parishioners^  assem- 
bled at  a  vestry  meeting,  to  make  rates  npon  all  persons 
who  shall  occupy,  hold,  or  use  any  houses,  buildings, 
lands,  tenements,  or  hereditaments,  or  possess  any  rate- 
able property  within  the  said  parish;  that  is  to  say, 
one  rate  for  defraying  the  expences  of  maintaining  and 
employing  the  poor  of  the  said  parish,  and  all  other 
expenses  relating  thereto^  and  one  other  rate  upon  the 
annual  rent  or  value  of  such  houses,  &c.  for  the  main- 
taining of  the  highways  and  cleansing  the  streets  within 
the  said  parish,'^  &c. 

The  appellants  contended  that  they  did  not  hold, 
occupy,  or  use  the  houses,  buildings,  lands,  tenements, 
or  hereditaments  specified  in  the  assessments,  so  as  to 
be  liable  to  be  rated  to  the  relief  of  the  poor  under 
stat  9  G.  4.  c.  xliii.,  nor  did  they  possess  any  rateable 
property  within  the  parish  of  Greenwich. 

The  Court  was  to  have  power  to  draw  any  inferences 
of  fact,  and  to  amend  the  rate. 

The  question  for  the  decision  of  the  Court  was, 
Whether  the  appellants  were  rateable  to  the  relief  of 
the  poor,  and  to  the  general  rate  of  the  parish  of 
Greenwich,  in  respect  of  the  premises  specified  in  the 
assessments,  or  any  of  them. 

The  Metropolis  Management  Act,  1855,  18  &  19  Vid. 
c.  120.  s.  185.,  enacts:  "The  sewers  mentioned  in 
Schedule  (D.)  to  this  Act,  being  the  main  sewers,  vested 
in  the  Commissioners  of  Sewers  for  the  city  of  London 
and  in  the  Metropolitan  Commissioners  of  Sewers 
respectively,  with  the  walls,  defences,  banks,  outlets, 
sluices,  flaps,  penstocks,  gullies,  grates,  works,  and 
things  thereunto  belonging,  and  the  materials  thereof. 
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vith  all  rights  of  way  and  passage  used  and  enjoyed  by 
such  Commissioners  respectively  over  and  to  such 
sewers^  works^  and  things,  and  all  other  rights  concern- 
ing or  incident  to  such  sewers,  works,  and  things^  shall 
be  vested  in  the  Metropolitan  Board  of  Works,  and 
such  Board  shall  make  such  sewers  and  works  as  they 
may  think  necessary  for  preventing  all  or  any  part  of 
the  sewage  within  the  metropolis  from  flowing  or 
passing  into  the  river  Thames  in  or  near  the  metropolis, 
and  shall  cause  such  sewers  and  works  to  be  completed 
on  or  before  the  31st  day  of  December,  I860,  and  shall 
also  make  all  such  other  sewers  and  works,  and  such 
diversions  or  alterations  of  any  existing  sewers  or  works 
vested  in  them  under  this  Act,  as  they  may  from  time 
to  time  think  necessary  for  the  effectual  sewerage  and 
drainage  of  the  metropolis,  and  shall  discontinue,  close 
up,  or  destroy  such  sewers  for  the  time  being  vested  in 
them  under  this  Act  as  they  may  deem  unnecessary,  and 
such  Board  shall  from  time  to  time  repair  and  maintain 
the  sewers  so  vested  in  them,  or  such  of  them  as  may 
not  be  discontinued,  closed  up,  or  destroyed  as  aforesaid ; 
and  for  the  purposes  aforesaid  such  Board  shall  have 
full  power  and  authority  to  carry  any  such  sewers  or 
works  through,  across,  or  under  any  turnpike  road,  or 
any  street  or  place  laid  out  as  or  intended  for  a  street, 
as  well  beyond  as  within  the  limits  of  the  metropolis, 
or  through  or  under  any  cellar  or  vault  under  the 
carriage  way  or  pavement  of  any  street,  and  into, 
through,  or  under  any  lands  whatsoever  within  or 
beyond  the  said  limits,  making  compensation  for  any 
damage  done  thereby,  as  hereinaftei  provided,  and  all 
sewers  and  works  from  time  to  time  made  by  the  said 
Board  shall  vest  in  them ;    and  the  said  Board  shall 
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cause  the  sewers  Tested  in  them  to  be  constmcted, 
covered  and  kept  so  as  not  to  be  a  nuisance  or  injurious 
to  healthy  and  to  be  properly  cleared,  cleansed,  and 
emptied,  and  for  the  purpose  of  clearing,  cleansing,  and 
emptying  the  same  they  may  construct  and  place,  either 
above  or  under  ground,  such  reservoirs,  sluices,  engines, 
and  other  works  as  may  be  necessary,  and  may  cause 
the  sewage  and  refuse  from  such  sewers  to  be  sold  or 
disposed  of  as  they  may  see  fit,  but  so  as  not  to  create  a 
nuisance,  and  the  money  arising  thereby  shall  be  applied 
towards  defraying  the  expenses  of  such  Board/' 

The  Metropolis  Management  Amendment  Act,  1858, 
21  &  22  Vict  c.  104.  s.  1.,  enacts :  ''The  Metropolitan 
Board  shall  cause  to  be  commenced  as  soon  as  may 
be  after  the  passing  of  this  Act,  and  to  be  carried 
on  and  completed  with  all  convenient  speed  according 
to  such  plan  as  to  them  may  seem  proper,  the  necessary 
sewers  and  works  for  the  improvement  of  the  main 
drainage  of  the  metropolis,  and  for  preventing,  as  far 
as  may  be  practicable,  the  sewage  of  the  metropolis 
irom  passing  into  the  river  Thames  within  the  metro- 
polis/' 

By  sect.  4  power  is  given  to  the  Metropolitan  Board 
to  borrow  a  sum  of  money  not  exceeding  3,000,000/., 
which,  by  sect  6,  is  to  be  guaranteed  by  the  Treasury, 
and,  by  sect  8,  is  to  be  applied  only  in  payment  of  the 
expenses  of  the  works  executed  under  the  Act 

By  sect  10  ''  the  Metropolitan  Board  shall,  during 
forty  years  from  the  passing  of  this  Act,  assess  and 
cause  to  be  raised  in  each  year  upon  the  city  of 
London  and  the  other  parts  of  the  metropolis  for  the 
purposes  of  this  Act  such  sums  of  money  as  in  their 
judgment  will  be  equivalent  to  a  rate  of  Zd.  in  the 
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pound  upon  the  annual  value  of  the  property  in  the  said 
city  and  other  parts  respectively/*  Sec.  This  rate,  by 
sect.  11,  is  to  be  called  ''the  Metropolis  Main  Drainage 
Rate.'* 

Sect  12.  ''  For  the  purposes  of  the  assessments  under 
this  Act,  all  the  parts  of  the  metropolis  shall  be  deemed 
to  be  equally  benefited  by  the  expenditure  under  this 
Act" 

Sect  18.  *'An  account  shall  be  opened  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of 
England  for  the  purposes  of  this  Act,  in  the  names  of 
such  officers  or  persons  as  the  Commissioners  of  Her 
Majesty's  Treasury  may  direct,  and  such  account  shall 
be  deemed  a  public  account,  and  all  moneys  payable 
under  the  precepts  of  the  Metropolitan  Board  of  Works 
in  respect  of  the  metropolis  main  drainage  rate  shall  be 
paid  into  the  Bank  of  England  to  such  account,  and 
the  dividends  and  income  arising  from  the  investments  of 
any  such  moneys  under  this  Act,  and  the  produce  of 
the  sale  from  time  to  time  of  such  investments,  and  all 
moneys  borrowed  for  repayment,  until  applied  for  that 
purpose,  shall  be  paid  into  the  Bank  of  England  to  the 
said  account. '* 

Sect.  19.  ''  All  moneys  paid  to  the  credit  of  the 
said  account  shall  be  from  time  to  time  applied  in  pay- 
ment of  the  interest  of  the  moneys  borrowed  under  this 
Act,  and  subject  thereto  in  or  towards  payment  of  any 
moneys  so  borrowed  which  for  the  time  being  may  be 
payable,  or  the  purchase  of  bonds,  debentures,  or 
securities,  whereby  any  such  moneys  are  secured,  for 
the  purpose  of  the  extinction  thereof;  and  any  surplus, 
after  answering  the  purposes  aforesaid,  shall  be  invested 
in  government  securities  in  such  manner  as  the  Com- 
missioners of  the  Treasury  may  think  fit  and  direct, 
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and  such  inyestmenta  shall  be  sold  when  and  as  the 
said  Commissioners  may  direct." 

Sect.  22.  ''If  the  amount  raisable  imder  this  Act 
shall  have  been  raised  and  paid  off  by  means  of  the 
rates  levied  under  this  Act  before  the  expiration  of  the 
said  period  of  forty  years,  the  Metropolitan  Board  of 
Works,  with  the  consent  of  the  Commissioners  of  Her 
Majesty's  Treasury,  shall  discontinue  the  assessment  for 
'  the  metropolis  main  drainage  rate';  and  any  surplus  of 
the  moneys  arising  from  the  rates  levied  under  this  Act 
which  may  remain  after  such  payment  shall  be  applicable 
towards  defraying  the  expenses  of  the  said  Board.'' 

By  The  Metropolitan  Main  Drainage  Extension  Act, 
1863,  26  &  27  Vict.  c.  68.  ss.  2.  3.,  the  Metropolitan 
Board  of  Works  is  empowered  to  borrow,  with  the 
consent  and  in  manner  provided  by  and  subject  to  the 
conditions  contained  in  the  last  mentioned  Act,  any 
sum  of  money  not  exceeding  in  the  whole  l20flOOL,  in 
addition  to  the  sums  by  that  Act  authorized  to  be 
borrowed ;  and  by  stat.  28  &  29  Vict  c.  19.  the  time 
for  borrowing  is  extended  to  the  31st  of  December, 
1867. 

The  case  was  argued  November  11 :  before  CocKfiuaN 
C.  J.,  Lush,  Hannen  and  Hates  JJ. 


Keane,  Barrmo  and  Poland,  for  the  respondents. — 
The  statutes  in  execution  of  which  the  appellants  act 
contain  no  words  exempting  them  from  liability  to 
parochial  rates;  and  therefore,  according  to  the  prin- 
ciples laid  down  in  The  Mersey  Docht  and  Harbour 
Board  Trustees  v.  Cameron,  and  Jones  v.  The  Mersey 
Docks  and  Harbour  Board  Trustees  (a),  followed  by  Tkt 
Commissioners  of  the  Leith  Harbour  and  Docks,  appts.^ 

(a)  \\  H.L,  a  443. 
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The  Inspector  of  the  Poor  et  al.,  respts.  (a),  the  only 
question  is  whether  they  have  a  beneficial  occupation  of 
the  sewers  and  other  works.  In  Rex  y.  The  Overseers 
qfScukoates{b)  Commissioners  under  a  Drainage  Act 
were  held  not  rateable,  because  no  benefit  was  derived 
in  the  parish  in  which  the  buildings  erected  by  them 
were  situated.  Lord  Ellenborottgh  said^  p.  44,  "  In  all 
these  cases  the  property  rated  yielded  pecuniary  benefit, 
or  that  which  was  capable  of  being  estimated  and  con- 
verted into  pecuniary  benefit  within  the  parish  to  the 
parties  interested :  but  here  the  benefit  results  to  the 
lands  drained  which  lie  in  other  parishes.''  In  Rex  v.  The 
Inhabitants  of  Kentmere  {c),  where  a  local  Act  authorised 
Commissioners  to  form  reservoirs  on  the  river  Kent  for 
the  purpose  of  afibrding  a  more  regular  supply  of  water 
to  the  mills  on  its  banks,  and  by  means  thereof  cleansing 
the  stream  and  improving  the  health  of  those  resident 
on  its  banks,  and  to  levy  a  water  rate  on  all  mills  using 
the  water,  for  the  purpose  of  maintaining  the  reservoirs, 
it  was  held  that  the  Commissioners  had  a  beneficial  occu- 
pation of  a  reservoir  which  they  had  made  in  the  parish 
of  Kentmere,  In  Reg.  v.  The  Justices  of  Hull  {d)  the 
Local  Board  of  Hvll,  who,  by  The  Public  Health  Act, 
1848,  11  &  12  VicL  c,  63.  s.  117.,  are  made  surveyors 
of  highways,  were  held  rateable  in  respect  of  a  yard 
occupied  by  them  for  the  purposes  of  repairing  the 
highways  in  the  district,  which  yard  was  in  a  parish 
partly  without  the  limits  of  the  district  of  the  Board, 
on  the  ground  that  their  occupation  was  as  trustees,  not 
for  the  public  at  large,  but  for  the  inhabitants  of  the 
district  for  which  they  acted.     In  Reg.  v.  Badcock  and 
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(a)  L.  R.  1  Scotch  App.  17. 
(r)  17  Q.  B.  551. 


(A)  12  Eajit  40. 
{d)  4  E,  j'  B.  20. 
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Others,  Trustees  of  Taunton  Market  (a).  Lord  Denman 
said,  p.  798»  '<To  make  rateability  there  most  be 
occupation  beneficial  in  its  nature,  that  is,  of  a  subject- 
matter  producing  a  valuable  return,  though  not  neces- 
sarily profitable  in  any  given  year  on  a  balance  struck 
of  profit  and  loss/'  [They  also  cited  The  Governor  %€. 
of  the  Bristol  Poor  v.  Wait  (&),  Reg.  v.  The  Guardians  of 
Wallingford  Union  (c)*]  It  is  no  ground  of  exemption 
that  the  appellants  derive  no  benefit  themselves  firom 
the  sewers  and  that  the  property  vested  in  them  is 
dedicated  to  public  purposes;  Greip,  appt.  The  Uni- 
versitjf  of  Edinburgh^  respts.  (rf),  per  Lord  Caims  C. 
[Coehbum  C.  J.  In  that  case  it  was  held,  first,  that 
the  buildings  of  the  University  were  not  used  for  Crown 
purposes ;  and  secondly,  that  as  fees  were  received  from 
the  students,  and  the  buildings  were  apart  from  that 
fact  capable  of  a  beneficial  occupation,  the  University 
was  rateable  in  respect  of  them.  The  Acts  of  Parlia- 
ment have  imposed  upon  the  appellants  the  duty  of 
constructing  and  maintaining  sewers  for  the  public 
benefit,  and  in  order  to  enable  them  to  discharge  that 
duty  have  empowered  them  to  tax  the  public]  The 
benefit  accrues  to  a  limited  portion  only  of  the  public, 
viz.,  the  householders  who  drain  their  sewage  into  the 
sewers.  The  appellants  occupy  land  by  a  tunnel  into 
which  sewage  is  collected ;  and  this  occupation  is  similar 
to  that  which  water  and  gas  Companies  have  of  land 
by  means  of  their  pipes.  [Lush  J.  Those  Companies 
are  a  trading  speculation.  The  appellants  act  in  per- 
formance of  a  public  duty.  Cockbum  C.  J.  In 
Greig^  appt.   The  University  of  Edinburgh,  respts.  {d), 


{a)  6  Q,  B,  787. 
(r)  10  A.  $'  E.  259. 


{b)  6A,ifE.  1. 

(rf)  L.  i?.  1  Scotch  App.  348,  350-1. 
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Lord  Wettbury  seems  to  point  to  a  case  like  the 
present  where  he  says,  pp.  854-5^  ''But  there  may 
be  another  ground  of  non-liability,  namely,  where  the 
property  has  no  rateable  value.  Now,  I  do  not  mean 
by  anything  that  I  say  on  this  occasion  to  prejudice 
at  all  the  proper  consideration  of  that  question.  For 
it  may  possibly  be  held  that  if  property  is  occupied 
by  persons  for  a  purpose  yielding  no  value  at  all, 
and  they  are  absolutely  prohibited  from  using  it  in 
any  manner  that  would  be  productive  of  value,  it  may, 
I  say,  possibly  be  held  that  there  is  no  rateable  value 
in  that  property ;  and  that,  in  that  sense,  therefore,  it 
ought  not  to  be  assessed  to  the  poor  rate.''  There 
is  no  possibility  of  the  appellants  having  a  surplus  for 
their  own  benefit  or  that  of  any  other  persons.  Their 
right  to  levy  rates  is  only  commensurate  with  the 
expenses  of  the  sewers.]  That  argument  might  have 
been  used  in  Reg.  v.  The  Guardians  of  WalUngford 
Union  (ay  \^CockburnC  J.  There  the  workhouse  was 
capable  of  being  used  as  a  dwelling.]  In  The  Mersey 
Docks  Cases  (i)  the  moneys  received  by  the  trustees 
were  not  applicable  only  to  the  maintenance  of  the 
docks.  Lush  J.  And  the  occupation  of  them  was  a 
source  of  profit ;  that  is  not  so  here.  Cochbum  C.  J. 
What  would  the  hypothetical  tenant  give?]  He  would 
give  the  aggregate  amount  of  the  rate  less  the  expense 
of  collection.  [Lush  J.  He  could  not  use  the  sewers 
in  any  other  way  than  they  are  now  used,  and  could 
only  collect  a  rate  which  he  must  expend  upon  the 
maintenance  of  the  sewers,  and  therefore  would  receive 
no  profit.  Cochbum  C.  J.  It  might  as  well  be  said 
that  a  street  within  the  district  of  a  Local  Board  is 
rateable  because  they  can   levy  a  rate  to  keep  it  in 
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(fl)  10  A.  i-  E.  250. 


(h)  U  H.L.  C.  443. 
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repair.]  There  is  no  occupation  of  a  street  The  public 
have  only  an  easement  over  the  soil  the  fireehold  of 
which  is  in  private  individuals.  By  stat.  3  G.  4.  c.  126. 
«•  51.  the  tolls  taken  and  the  toll  house  erected  on  a 
turnpike  road  are  expressly  exempted  from  liability 
to  poor's  rates  as  well  as  any  other  public  or  paro- 
chial levy  whatsoever.  If  an  individual  residing  in 
a  house  in  one  parish  occupied  land  in  an  adjoining 
parish  for  the  purpose  of  its  receiving  the  sewage 
from  his  house,  he  would  have  a  beneficial  occu- 
pation of  it  in  respect  of  which  he  would  be  rate- 
able. The  operations  of  the  appellants  are  the  result 
of  a  combination  of  the  inhabitants  of  the  Metropolis 
to  get  rid  of  their  sewage.  ICockbum  C.  J.  The  Legis- 
lature have  authorized  those  operations  with  a  view  to 
sanitary  purposes  and  have  said  that  no  profit  shall  be 
made  out  of  them.] 

At  all  events  the  appellants  are  rateable  in  respect 
of  the  wharf  and  engine  house,  and  the  pumping  station 
and  other  property  occupied  by  them. 


MeUishj  Raymond  and  liiron,  for  the  appellants. — 
First.  The  idea  of  rating  sewers  is  an  entire  novelty. 
Commissioners  of  sewers  have  existed  at  least  from  the 
time  of  the  Statute  of  Sewers,  23  H.  8.  c.  5.,  and  have 
never  been  rated.  The  property  in  the  sewers  is  vested 
in  the  appellants  for  the  public  benefit,  and  they  derive 
no  profit  from  it.  They  are  empowered  to  levy  a 
rate  for  the  maintenance  of  the  sewers  and  for  the 
repayment  of  the  money  which  they  borrowed  in  order 
to  construct  them ;  but  the  money  arising  from  the 
taxation  of  the  inhabitants  of  the  metropolis  for  those 
purposes  is  not  a  rateable  profit  any  more  than  the 
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contended  that  the  appellants  are  rateable  in  respect  of  xhe  Qubsn 
the  Thames  Embankment^  for  the  construction  of  which 
they  were  empowered  to  levy  a  rate^  or  the  new  street 
recently  formed  to  the  Mansion  House.  A  beneficial 
occupation  is  essential  as  the  foundation  of  the  poor 
rate,  and  there  must  be  a  profit  derived  by  the  occupier 
from  the  occupation^  though  he  may  have  to  disburse  it 
for  the  benefit  of  other  persons.  In  The  Mayor^  Sfc,  of 
Lincoln,  appts.,  77le  Overseers  of  Holmes  Common, 
respts.  (a),  it  was  held  that  the  corporation  of  Lincoln, 
who,  as  lords  of  the  manor,  were  occupiers  of  the  soil 
of  a  common  subject  to  the  rights  of  profit  a  prendre  in 
the  fireemen  which  exhausted  the  profits  of  it,  had  no 
beneficial  occupation  and  therefore  were  not  liable  to  be 
rated,  and  that  the  case  did  not  come  within  the  prin- 
ciple of  The  Mersey  Docks  and  Harbour  Board  Trustees 
V.  Cameron  and  Jones  v.  The  Mersey  Docks  and  Harbour 
Board  Trustees  (i).  Rates  per  se  are  not  rateable  on 
the  same  principle  that  tolls  per  se  are  not  rateable. 
[They  also  cited  Lord  Bute  v.  Orindall  (c).]  [Mellar  J. 
In  The  Mersey  Docks  Cases  {b)  Lord  Cranworth  said, 
p.  507,  "  If  by  beneficial  occupation  is  meant  any  occu- 
pation of  something  valuable,  something  in  its  own 
nature  beneficial  to  some  one,  I  think  it  is  fair  to  consider 
that  word  as  impliedly  included  in  the  statute^'  43  EL 
c.  2.  '^  It  was  not  meant  to  impose  the  duty  of  con- 
tributing to  the  relief  of  the  poor,  on  any  one  merely 
because  he  might  be  the  occupier  of  a  barren  rock, 
neither  yielding,  nor  capable  of  yielding,  any  profit  from 
its  occupation.^^]     The  tolls  levied  in  The  Mersey  Docks 


(a)  8  B.  4'  S.  344.  (b)  11  H.  L.  C.  443. 

(c)  1  r.  i?.  338. 
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Cases  (a)  could  only  be  received  so  long  as  the  docks 
remained  fit  for  use.  But  the  appellants  would  levy  the 
sewers  rate  even  if  the  sewers  ceased  to  exist ;  and  this 
shews  that  the  rate  is  not  a  profit  derived  from  the 
occupation  of  the  soiL  Could  it  be  contended  that  the 
Monument  in  the  city  of  London  is  rateable^  or  the 
Duke  of  York's  Monument?  A  county  bridge  main- 
tained out  of  the  county  rates  is  beneficial  to  the 
public,  but  it  is  not  capable  of  yielding  a  profit,  and 
therefore  is  not  rateable.  In  Bey.  v.  The  Justices 
of  HuU  (fi)  the  yard  occupied  by  the  Local  Board  of 
Healthy  on  whom  were  cast  the  duties  of  surveyors  of 
the  highways,  and  used  by  them  for  the  purposes  of 
repairing  the  highways,  might  have  been  appropriated  to 
any  other  purpose.  These  sewers  are  appropriated  by 
Act  of  Parliament  to  the  purpose  of  canying  away  the 
sewage  of  the  Metropolis.  In  The  Mersey  Docks  Cases  (a) 
the  docks  were  a  commercial  speculation  carried  on  by 
the  trustees,  and  they  had  a  beneficial  occupation,  for 
they  actually  occupied  land  as  docks,  and  in  virtue  of 
that  occupation  received  payments  from  the  shipping 
using  the  docks  in  excess  of  what  was  necessary  to 
maintain  them ;  per  Blackburn  J.,  delivering  the  opinion 
of  the  majority  of  the  Judges,  p.  462.  If  the  appel- 
lants sold  the  sewage  at  such  a  price  as  would  leave 
a  surplus  after  paying  the  expense  of  maintaining  the 
sewers,  they  would  be  rateable  in  respect  of  the  profit 
so  obtained.  Moreover  they  have  not  such  an  occu- 
pation of  the  sewers  as  makes  them  rateable  under 
Stat.  43  EL  c.  2.  In  T/ie  North  London  Railway 
Company  v.  The  Metropolitan  Board  of  fforks  (c)  ffbod 


(a)  11  jy.  L.  a  443. 


(b)  iE.4^B,  29. 


(c)  Johns,  405. 
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V.  C.  held  that  the  power  given  to  the  Board  by 
sect  135  of  8tat.  18  &  19  Vict  c.  120.  of  constructing 
the  sewers  might  be  exercised  without  purchasing  the 
land  or  any  easement  in  it. 

As  to  the  pumping  station^  it  is  auxiliary  to  the 
sewers :  also  the  other  property  occupied  by  the  appel- 
lants is  part  of  the  entire  system  or  scheme  of  drainage, 
and  the  principal  subject-matter  being  not  rateable  the 
subordinate  parts  are  not;  Rex  v.  The  Overseers  of 
Bilstan  {a).  The  hypothetical  tenant  would  take  the 
property  as  a  whole. 

Cur,  adv.  vulL 
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The  judgment  of  the  Court  was  now  delivered  by 

Lush  J.  There  is  nothing  in  the  statutes  by  which 
the  Metropolitan  Board  of  Works  are  constituted,  or 
under  which  they  constructed  and  now  maintain  the 
public  sewers,  to  exempt  them  from  rateability  for  any 
rateable  property  which  they  occupy;  nothing  which, 
either  expressly  or  by  implication,  prohibits  their  appli- 
cation of  the  money  in  their  hands  to  the  payment  of 
parochial  rates.  The  only  question  therefore  is,  whether 
the  property  in  question  is  rateable. 

As  regards  the  sewers,  we  are  of  opinion  that  they 
are  not  rateable,  on  the  short  ground  that  they  are  not 
at  present  the  subject  of  a  beneficial  occupation.  No 
payment  is  made  to  the  Board  for  the  use  of  them ;  the 
rates  which  the  Board  are  empowered  to  levy  are  for  the 
expence  of  construction  and  maintenance  and  nothing 
more.  Their  occupation  yields  no  profit  to  the  Board, 
as  occupiers,  either  actual  or  potential. 

But  as  regards  the  other  property,  in  respect  of  which 


(a)  5  A  #  C.  851. 
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the  Board  are  assessed,  we  are  of  opinion  tbat  the  rate 
is  properly  imposed.  The  wharf  and  engine  house  in 
Norman  Road,  and  the  pumping  station,  land,  wharf, 
lay  by  for  barges,  tramways,  engine  houses,  and  appur- 
tenances in  North  Pole  Lane,  have  an  occupation  value. 
The  Board  must  have  rented  such  premises  if  they  had 
not  become  the  owners  of  them,  and  a  tenant  might 
easily  be  found  to  take  them  if  the  Board  were  able 
and  willing  to  let  them. 

A  distinction  was  attempted  to  be  drawn  in  favour 
of  the  pumping  apparatus,  as  being  a  necessaiy  adjunct 
to  the  sewers,  and  it  was  contended  that  as  the  sewers 
are  not  rateable,  this  adjunct  must  be  exempted  as 
being  part  of  a  non  rateable  subject  But  we  cannot 
accede  to  this  view.  The  machinery  stands  on  land 
which  is  valuable  for  occupation,  and  which  would 
undoubtedly  be  rateable  in  the  hands  of  any  other 
occupier;  and  its  rateable  quality  cannot  be  affected 
by  the  particular  use  to  which  it  is  applied  by  the 
Board.  The  reason  why  the  engine  and  pit  in  Rex  v. 
The  Overseers  of  Bibion  {a)  were  held  to  be  exempt 
was,  that  the  pit  was  sunk  and  the  engine  erected  in,  and 
that  they  formed  part  of,  an  ironstone  mine,  which  was 
itself  not  a  rateable  subject.  But  that  reason  does  not 
apply  to  the  present  case  (ft). 

The  order  of  sessions  must  therefore  be  confirmed  as 
to  the  first  and  second  heads  of  assessment,  and  quashed 
as  to  the  residue. 

Rule  accordingly. 


(a)  bB,^a  851. 

(6)  See  The  Talargoch  Mining  Con^pany,  i^pts.,  The  Guardians  of 
the  8t.  Asaph  Union,  respts.,  ante,  p.  210. 
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Poole  against  Willats.  [Saturday, 

Jttly  did, 

1869.] 
Action  bj  indorsee  against  acceptor  of  a  bill  of  exchange.    Plea.  A 

composition  deed  registered  under  The  Biuikmptc^  Act,  1§61,  24  &  25  »^^r^^  ^^ 

Viet,  c.  134. :  the  de«i  contained  no  reserration  of  rights  against  sureties.  ^  .  i  ft^ 

Keplieation.  That  the  bill  was  accepted  forralue  and  indorsed  to  the  oi  a^^-  * 

SlaintifFfor  value,  and  that  if  he  had  assented  to  tiie  deed  he  would  have  f^|?i 

ischarged  the  drawers.    Rejoinder.  That  before  the  registration  of  the  /r       '  -^-^ 

deed  the  drawera  consented  to  tiie  plaintiff  executing  and  becoming  ^^ 

bound  by  the  deed.    The  issue  upon  the  rejoinder  having  been  found  p„  '  ^^..^  ^4 

for  the  defendant,  Held  that,  as  by  reason  of  such  consent  the  plaintiff  ^^r^^^*^  V 

might  have  come  in  for  the  comjx)sition  and  have  held  the  drawers  *^^*  agatnst 

liable  for  the  balance,  he  was  in  llie  same  position  as  if  the  right  j^*^i^ 

to  have  recourse  to  the  drawers  had  been  reserved  to  him  in  the  deed,  ^   *?  /\.--^, 

and  therefore  was  bound  by  it.  ^ofc^T' 

^PHIS  was  an  action  by  an  indorsee  against  the 
acceptor  of  a  bill  of  exchange^  to  which  the  defen- 
dant pleaded  a  composition  deed  registered  nnder  sect. 
192  of  The  Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  134 
The  deed  which  was  set  out  in  the  plea  did  not  contain 
a  clause  reserving  the  rights  of  creditors  against  sureties. 

The  plaintiff  replied  that  the  bill  was  accepted  for 
value  and  indorsed  to  him  for  value,  and  that  if  he  had 
assented  to  the  deed,  he  would  have  dischai^ed  the 
drawers. 

To  this  there  was  a  rejoinder,  alleging  that  before  the 
registration  of  the  deed,  the  drawers  consented  to  the 
plaintiff  executing  and  becoming  bound  by  the  deed. 

On  the  trial,  before  Cockbum  C.  J.,  at  the  London 
Sittings,  after  Trinity  Term,  1867,  the  jury  fouAd  the 
issue  joined  upon  the  allegation  in  the  rejoinder  in 
favour  of  the  defendant. 

In  Michaelmas  Term  following,  a  rule  was  obtained 
to  enter  judgment  for  the  plaintiff  non  obstante  veredicto 
on  the  ground  that  as  the  deed  did  not  reserve  his  right 
against  the  drawersi  he  was  not  on  equal  terms  with  the 


958  [trinity  vacation. 

[1869.]      other  creditors^  and  that  the  consent  of  the  sureties  to 
PooLv        the  composition  did  not  remoTC  the  inequality. 
WiLLATs.  ^^  Mtchaelmas  Term,  November  iSrA,  1868,  before 

CocKBURN  C.  J.,  Lush  and  Hannen  JJ. 

Pearce  shewed  cause,  and 

Murphy  supported  the  rule,  citing  Johnson  y.  Bar- 
ratt  (a),  Oldit  v.  Armston  (J),  Keyes  v.  Elkins  (c),  Hid- 
son  V.  Barclay,  m  error  (d)  per  Blackburn  J.,  Hart  v. 
Smith  {e). 

Cur.  adv.  vult 

Lush  J.  now  delivered  the  judgment  of  the  Court — 
(After  stating  the  substance  of  the  pleadings,  the  finding 
of  the  jury,  and  the  rule  nisi.)  We  think  the  argument 
for  the  plaintifi^  cannot  prevail.  It  has  been  held  that  a 
composition  deed  is  not  necessarily  invalid,  for  not  con- 
taining a  reservation  against  sureties,  because  it  cannot 
be  assumed  that  there  are  any  creditors  with  sureties; 
Johnson  v.  Barratt  (a.)  That  is  a  fact  which  must  be 
shewn  by  averment.  Here,  the  fact  that  the  plaintiff 
was  such  a  creditor  is  shewn  by  the  replication,  and 
were  it  not  for  the  rejoinder,  that  would  vitiate  the  deed, 
because  if  he  had  executed  it  without  the  consent  of  the 
drawers  of  the  bill,  he  would  have  discharged  them,  and 
would  thus  have  been  in  a  worse  position  than  the  other 
creditors  who  must  be  supposed  to  have  had  no  remedy 
over  for  the  balance  of  their  debts.  But  the  rejoinder 
we  think  removes  this  objection,  and  leaves  the  deed  as 
it  would  have  been  if  this  fact  had  not  appeared. 

(a)  ^H,^a  16. 

(6)  36  L,  J.  Exch.  181 ;  L.  R.2  Exch.  406. 

(c)  bB.^8.  240.  (d)  SH.j'  C.  361.  369. 

(e)  Ante,  p.  543,  pi.  2. 
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A  deed  under  the  statute  has  no  operation  against      [1869.] 
non-assenting  creditors  until  it  is  registered.   If,  at  that        Poole 
date^  the  plaintiff  would  have  been  unable  to  come  in      willats. 
with  the  rest  of  the  creditors  without  forfeiting  his 
security^  he  would  not  have  been  bound  by  the  deed, 
and  no  subsequent  act  or  assent  would  have  bound  him. 
But  as^  at  the  time  of  registration,  the  consent  of  the 
drawers  had  been  given,  and  he  might  have  come  in  for 
the  composition,  and  have  held  them  liable  for  the  balance, 
he  was  in  precisely  the  same  position  as  if  the  right  to 
have  recourse  to  the  drawers  had  been  reserved  to  him 
in  the  deed.    The  case  of  Ordh  v.  Artnston  (a)  is  the 
converse  of  the  present  case.    There  the  deed  in  terms 
bound  the  creditors  to  indemnify  the  debtor  against  any 
bills  or  notes  he  might  have  given  them  on  account  of 
their  debts,  and  was  therefore  bad  on  the  face  of  it,  and 
the  Court  held  that  it  was  not  made  good  by  an  aver- 
ment that  at  the  time  of  registration  there  were  no 
creditors,  to  whom  any  bills  or  notes  had  been  given, 
other  than  those  who  had  assented  to  the  deed;  for 
creditors  were  not  bound  to  look  beyond  the  deed,  and, 
being  bad  on  the  face  of  it,  no  averment  could  make  it 
good.    In  the  present  case  the  deed  is  good  on  the  face  of 
it.  We  cannot  assume  that  there  were  any  creditors  with 
sureties  other  than  the  plaintiff,  and  since  the  extrinsic 
fact,  which  would  have  vitiated  the  deed,  as  regards 
him,  is  met  by  the  rejoinder,   and  the  primS  facie 
inequality  removed,  we  think  he  is  bound.    We  there- 
fore discharge  the  rule. 

Rule  discharged. 

(a)  36  X.  J,  181 ;  X.  27.  2  Exch.  406. 
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Attorney, 
Lien  for  costs. 
Action, 
Compromise 
ojier  verdict, 
CoUusion. 


In  re  Sullivan  affainst  Peabson  (a). 

1.  Where  a  jadgment  or  a  yerdict  which  is  not  disturbed  has  been 
obtained,  and  semble,  where  a  debt  is  ascertained  through  the  exertions 
of  the  attorney,  and  the  parties  make  a  coUnsive  compromise,  the  Cooit 
will  enforce  the  attorney's  rieht  of  lien  for  his  costs. 

2.  The  compromise  is  ooUasiTe  where  the  object  of  it  is  that  the 
plaintiff  should  get  more  than  he  would  in  the  ordinaiy  coarse,  while  hu 
attorney  would  get  less. 

3.  An  action  for  unliquidated  damages  was  compromised  b^  the 
parties  after  the  plainti£^  who  was  a  labourer,  had  obtained  a  verdict  for 
2[>L,  and  a  rule  nisi  for  a  new  trial  had  been  granted  on  the  ground  that 
the  verdict  was  against  the  evidence.  Held,  that  the  attorney  bad 
no  ground  for  claiming  the  equitable  interference  of  the  Court  to 
enforce  his  right  of  lien. 


"XrOV.  12.  fFillis  obtained  a  rule  calling  on  the 
plaintiff  and  the  defendant  to  shew  cause  why 
they  or  one  of  them  {b)  should  not  pay  to  the  plaintiff's 
attorney  his  costs  in  this  action. 

The  action  was  brought  to  recover  compensation  for 
injuries  caused  to  the  plaintiff  by  the  negligence  of  the 
defendant's  seryants.  The  defendant  was  a  contractor 
to  a  District  Board  of  Works,  and  the  plaintiff  was  a 
labourer. 

On  the  trial  at  the  Sittings  at  Guildhall^  after  Hilary 
Term,  1868,  the  plaintiff  obtained  a  verdict  for  25/. 

In  Easter  Term,  a  rule  nisi  for  a  new  trial  was 
granted,  on  the  ground  that  the  verdict  was  against  the 
evidence.  On  the  same  day  on  which  the  plaintiff's 
attorney  was  served  with  that  rule,  he  had  delivered  to 
the  defendant's  attorney  a  copy  of  his  bill  of  costs, 
amounting  to  nearly  100^,  out  of  which  he  was  between 


(a)  In  the  Bail  Court. 

(h)  See  Ex  parte  Games.  In  re  Williams  v.  Lloyd,  3  H,  4'  C,  2W. 
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30/.  and  40/.  out  of  pocket.     On  the  10th  August,  before       1868. 
that  rule  came  on  for  argument,  the  plaintiff,  being  out        '^^ 
of  work  and  in  distressed  circumstances,  called  on  the     Soluvan 
defendant  and   asked  him  to  settle  the  action.    The     P«^«ow- 
defendant  thereupon  paid  him  10/.,  for  which  the  plain- 
tiff gave  a  written  receipt  '^in  settlement  of  the  above 
action  for  personal  injury  and  solicitor's  charges  in  full 
of  all  demands.^'     On  the  20th,  the  plaintiff's  attorney 
gave  the  defendant's  attorney  notice  that  he  had  a  lien 
for  his  costs  on  the  damages  recovered  in  the  action. 
On  the  4th  September,  he  took  out  a  summons,  calling 
on  the  defendant  to  pay  his  costs,  on  the  ground  of  the 
defendant  having  fraudulently  and  collusively  compro- 
mised the  action  after  verdict  with  the  plaintiff  in  person. 
The  Judge  declined  to  make  any  order. 

Hance  {Ballantine  Serjt.  with  him)  now  shewed  cause 
for  the  defendant. — He  contended,  First.  That  as  the 
action  had  not  terminated  in  favour  of  the  plaintiff,  there 
was  no  certain  fund  on  which  his  attorney's  right  of  lien 
for  costs  could  attach,  and  it  was  doubtful  whether  there 
ever  would  be  such  a  fund,  and  that  the  plaintiff  was 
dominus  litis,  and  might  compromise  the  action  without 
the  consent  of  his  attorney ;  Ex  parte  Hart,  in  re  Tovery 
V.  Payne  (a),  Quested  v.  Cattis  (b),  Barker  v.  St.  Quia- 
tin  (o),  per  Parie  B.  Secondly.  That  the  compromise 
was  not  effected  by  fraudulent  collusion  between  the 
plaintiff  and  the  defendant  to  deprive  the  plaintiff's 
attorney  of  his  costs ;  Clark  v.  Smith  ((/),  per  Tindal  C.  J. 

H'HUs,  in  support  of  the  rule,  contended  that  the 

(a)  IB.^AtL  660.  (A)  10  At.  #.  W.  18. 

(r)  12  M.  #  fT.  441.  451.  (rf)  6  M.  ^  G.  1051.  105:1 

3  s  2 
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1868.        plaintiff,  in  effecting  the  compromise  after  verdict  in  his 
In  re        favour,  was  dealing  with   his  attorney's  right  in  the 
uLLivAH     subject  matter  of  the  suit ;  that  where  there  is  oollu- 
Pkabmh.      gjQQ  t)jg  Court  will  interfere  at  any  stage  of  the  suit  to 
protect  the  lien  of  the  attorney,  and  that  in  the  present 
case  the  compromise  must  have  been  made  coUusiTely 
for  the  purpose  of  depriving  the  plaintiff's  attorney  of 
his  costs ;  Gould  v.  Davis  (a),  Brunsdon  y.  AUard  {b\ 
Ex  parte  Games.  In  re  H^iUiams  v.  Lloyd  (c),   1  Arch, 
Pr.,  137,  llthed. 

Blackburn  J.    This  rule  must  be  dischai^ed.     An 
attorney  who  has  conducted  a  cause,  and  by  his  exertions 
obtained  judgment  for  his  client,  is  entitled  to  have  the 
amount  pass   through  his  hands  as  security  for  the 
repayment  of  advances  and  remuneration  for  his  labour. 
This  lien  is  not  equivalent  to  an  equitable  assignment 
to  the  attorney  of  the  proceeds  of  the  judgment;  but 
the  Court  in   the   exercise  of  an  equitable  jurisdic- 
tion will  interfere  to  protect  it,  where  judgment  has 
been  obtained  or  the  fruits    of   the   litigation    sub- 
stantially  acquired,    and  a  collusive    arrangement   is 
made  between   the  client  and  the  opposite  party  to 
defeat  it.    The  cases  do  not  define  what  collusion  for 
this  purpose  is ;  but  to  make  out  a  case  of  coUusion  it 
must  appear  that  the  object  of  the  compromise  is  that 
the  plaintiff  should  get  more  than  he  would  in  the 
ordinary  course  while  his  attorney   would  get    less. 
In    Ex  parte   Games,   In  re    tViUiams   v.    Uoyd   (c) 
judgment  was   actually  signed  for    costs,   and  collu- 
sion   between    the    plaintiff    and    the    defendant    to 

(fl)  1  C.  #  J:  416;  1  Tyr,  380.  (A)  2  E.  i  E.  19. 

(c)  3  ff.  4'  a  294. 


V. 

Peabson 
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deprire  the  attorney  of  them  distinctly  appeared.  But  1868. 
it  is  not  necessary  that  judgment  should  have  been  in  re 
signed.  Where  there  is  what  may  be  called  a  dean 
verdict  and  nothing  remains  to  be  done  but  signing 
judgment,  the  case  would  be  the  same  as  if  judgment 
had  been  signed.  And  there  may  be  cases  in  which  the 
Court  would  interfere  where^  after  a  debt  has  been 
ascertained  and  the  fruits  of  the  litigation  obtained 
through  the  exertions  of  the  attorney,  an  arrangement 
is  made  to  prevent  the  attorney  getting  his  costs.  In 
GauU  V.  Davis  {a),  where  the  action  was  brought  for  a 
debt  of  251,  and  there  was  an  agreement  between  the 
pIsdntifF  and  the  defendant  to  settle  it  without  the  inter- 
vention of  their  attorneys^  on  the  defendant  giving  the 
plaintiff  a  bill  of  exchange  for  24/.,  19/.  for  the  debt 
due  to  the  plaintiff  and  5/.  for  costs^  the  Court  ordered 
the  bill  to  be  delivered  up  to  the  plaintiff's  attorney  in 
satisfaction  of  his  costs.  In  the  present  case  the  plain- 
tiff, who  is  a  pauper  and  cannot  pay  his  attorney^ 
obtained  a  verdict  for  25L,  but  a  rule  nisi  for  a  new  trial 
was  obtained  on  the  ground  that  the  verdict  was  against 
the  weight  of  the  evidence.  According  to  the  ordinary 
practice,  the  Court  before  granting  the  rule  would  con- 
sult the  Judge  before  whom  the  action  was  tried,  and 
unless  he  had  been  dissatisfied  with  the  verdict  they 
would  not,  considering  the  small  amount  of  the 
damages,  have  granted  the  rule.  Therefore  at  the  time 
of  the  compromise  the  litigation  was  in  such  a  stage 
that  it  was  very  doubtM  whether  it  would  in  the  end 
be  successful,  and  the  plaintiff  was  still  dominus  litis. 
The  litigation  had  not  arrived  at  the  stage  when  the 
fruits  of  it  were  ready  to  be  gathered  by  the  client,  and 

(a)  1  C.cJV.  415;  1  7>r.  380. 


964 


1868. 


In  re 

SULUVAH 

T. 
PKAE0OV. 


MICHAELMAS  TERM. 

the  attorney  would  be  deprived  of  his  costs  by  a  com- 
promise. Moreover,  the  plaintiff  wanted  the  money  and 
might  honestly  deem  the  payment  of  lOL  an  adequate 
reason  for  not  persisting  in  a  doubtful  claim.  And  the 
defendant,  being  sued  by  a  pauper,  might  have  good 
reason  for  giving  10/.  to  be  quit  of  the  costs  of  making 
his  rule  absolute  and  of  a  new  trial. 


Hayes  J.  The  present  case  goes  beyond  any  pre- 
viously decided.  The  action  was  for  unliquidated 
damages,  and  the  result  was  uncertain.  It  is  a  fallacy 
to  say  that  the  compromise  deprived  the  plaintiff's 
attorney  of  his  costs,  for  it  was  not  certain  that  costs 
would  be  payable  by  the  defendant  to  the  plaintiff. 

Rule  discharged. 


Friday^ 
Navember2Xiih. 


Hart  and  another  against  Smith. 


[Reported  ante,  p.  648.] 


WednesdaVf 
Navember&ih. 


Wason  against  Walter, 

[Reported  %  B.  ^  8.  671.] 
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The  following  notification  was  read  in  Court  by  one  Wednesday, 

r  Ai_  ,-»«•     i  Novemberith. 

of  the  Masters : — 


ELECTION  PETITIONS  (a). 

*'  We,  the  nndersigned  Judges  of  the  Court  of  Queen^s 
Bench^  being  a  majority  of  the  Judges  of  the  said 
Courts  select  the  Hon.  Mr.  Justice  Blackburn  to  be 
placed  on  the  rota  for  the  trial  of  election  petitions  for 
the  ensuing  year. 

Dated  November  3,  1868. 

A.   E.    COCKBURN. 

BoBT.  Lush. 
James  Hannen. 
G.  Hayes.*' 

(a)  See  The  Parliamentary  Elections  Act,  1868,  31  &  32  Viet  c,  125. 
^.11.  subs.  2. 
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1868. 


Eftth.  MEMORANDUM. 

Members  of  Inns  of  Court  who  had  been  called  to 
the  Bar  this  Term  by  the  Benchers  of  the  Inns^  attended 
to  be  sworn  before  signing  the  roIL 

Lush  J.  said^  We  have  considered  The  Promissoiy 
Oaths  Act,  1868,  31  &  32  VtcL  c.  72.,  and  are  clearly 
of  opinion  that  inasmuch  as  by  sect  9  the  oaths  of 
alliance,  supremacy  and  abjuration  which  were  the 
only  oaths  heretofore  required  to  be  taken  by  barristers 
have  been  abolished,  and  barristers  are  not  mentioned 
in  the  Schedule  among  the  persons  required  to  take  the 
new  oath  of  all^iance;  no  oath  is  now  required  to  be 
taken  by  persons  on  being  caUed  to  the  Bar. 

The  Queen^s  Coroner  stated  that  it  would  still  be 
necessary  for  the  gentlemen  to  sign  the  roll  which  was 
preserved  in  this  Court  for  twenty  years,  and  then 
deposited  in  the  B«cord  Office.     " 

This  was  accordingly  done ;  and  by  direction  of  the 
Court  each  attached  to  his  signature  the  name  of  the 
Inn  of  Court  to  which  he  belonged. 
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Phillips  against  Caldecleugh  and  another.     2?^^!^; 


November26\h, 


Vendor  and 


ConditionB  of  sale  of  a  freehold  honse: — "5.  The  abstract  of  title     „,^„.,^,. 
will  commence  with  a  conyejaiice  dated  the  17th  Aprilf  1860,  and  no  '^^^mt^  of 
purchaser  shall  inyestigate  or  take  any  objection  in  respect  of  the  title  ^j^^ 
prior  to  the  commencement  of  the  abstract"    9.  "  If  any  error  or  mis-   Objection  to 
statement  shall  appear  to  have  been  made  in  the  particuiara  of  sale,"  it  ^j^^. 
is  not  to  annul  the  sale,  but  shall  entitle  the  purchaser  to  compensation. 
The  abstract  commenced  with  the  deed  dated  the  17th  April,  1860, 
which  conyeyed  the  house  in  fee,  subject  to  the  corenants  and  conditions 
on  the  part  of  the  jerantee,  his  heirs  and  assigns,  in  a  deed  dated  the 
2nd  March,  1850.    Tne  purchaser  required  that  the  Tender  should  shew 
that  the  coyenants  and  conditions  in  the  deed  referred  to  did  not  aSect 
the  house.    The  yendor  answered  by  refiBrring  to  the  5th  condition  of 
sale.    Held, 

1.  That  the  purchaser  was  entitled  to  haye  an  unincumbered  freehold 
title  shewn  on  the  abstract  of  the  deed  of  the  17th  April,  1860,  notwith- 
standing the  5th  condition. 

2.  T^t  the  objection  was  not  within  the  9th  condition. 

nPHIS  was  an  action  to  recover  damages  for  the  alleged 
nonperformance  by  the  defendants  of  a  contract  of 
sale  by  them  to  the  plaintiff  of  a  freehold  residence, 
and  by  consent  of  the  parties  the  following  case  was 
stated  for  the  opinion  of  this  Court. 

On  the  5th  June,  1867^  the  plaintiff  entered  into  a  con- 
tract with  the  defendants  for  the  purchase  by  the  plaintiff 
from  the  defendants  of  a  house  described  as  a  freehold 
residence,  No.  2,  &&»  being  Lot  2  referred  to  in  certain 
particulars  and  conditions  of  sale^  for  600/.^  subject  to 
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1868. 


Philups 

▼. 
Caldk- 

OLIUOH. 


the  conditions  of  sale  so  far  as  the  same  were  applicable 
to  a  sale  by  private  contract^  and  paid  a  deposit  of  120/. 
Among  the  conditions  were  the  following:    ''5.  The 
abstract  of  title  to  the  Lots  1^  2  and  8,  being  the  free- 
hold portion  of  the  property^  will  commence  with  a 
conveyance  dated  the  17th  AprU^  1860,  and  no  pur- 
chaser shall  investigate  or  take  any  objection  in  respect 
of  the  title  prior  to  the  commencement  of  the  abstract" 
*'  6.  All  recitals  and  statements  in  deeds  or  other  docu- 
ments shall  be  conclusive  evidence  of  the  matters  or 
things  so  recited  or  stated  or  thereby  implied,  and  all 
attested,  ofSce  or  other  copies,  abstracts  or  extracts  of 
or  frx)m  any  deeds,  wills,  proceedings  in  Chancery,  paro- 
chial or  public  registers  or  other  documents,  and  all 
evidences  of  deaths  of  parties,  intestacy,  partnership  or 
other  matters  of  pedigree  or  of  identity  of  parties  or 
parcels,  and  generally  all  documentary  and  other  evi- 
dences called  for  by  the  purchaser  shall,  whether  required 
for  verification  or  completion  of  the  abstract  of  title  or 
delivery  to  the  purchaser  or  for  any  other  purpose,  be 
at  the  expense  of  the  purchaser  requiring  the  sama" 
"  9.  If  any  error  or  mis-statement  shall  appear  to  have 
been  made  in  the  particulars  of  sale,  such  error  or  mis- 
statement is  not  to    annul   the  sale  or    entitle    the 
purchaser  to  be  discharged  from  his  purchase,  but  a 
compensation  is  to  be  made  to  or  by  the  purchaser  as 
the  case  may  be,  and  the  amount  of  such  compensation 
to  be  fixed  by  the  auctioneer/^    There  was  also  the 
usual  condition  that  if  any  purchaser  should  fad  to  com- 
ply with  the  conditions  his  deposit  should  be  forfeited 
and  the  vendor  be  at  liberty  to  resell. 

On  the  11th  June,  1867,  the  defendants  delivered  to 
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the  plaintiff  a  document  entitled  **  An  abstract  of  tbe 
title  of  Mr.  Simon  Caldcleugh  and  ThomaM  Dunckley  to 
freeholds  situate  and  being  No.  2,  &c.^  as  and  for  the 
abstract  agreed  to  be  delivered.^' 

The  following  are  the  material  parts  of  the  abstract : 

17th  AprU,  1860.  By  indenture  made  between  W.  T. 
miey,  A.  B.  Cochrane  and  W,  Pearson^  of  tbe  one  part^ 
and  E.  Mathews  and  Cr.  Beckett  of  the  other  part. 

Beciting,  inter  alia,  an  indenture  dated  the  2nd  March, 
1850,  whereby  B.  Edmonds  assigned  (a)  unto  E.  Bichards 
a  parcel  of  ground  situate  and  being  in  St  Giks,  Cam- 
berwelli  in  the  county  of  Surrey,  and  also  the  several 
messuages  or  tenements  thereon  erected :  To  hold  the 
same,  with  their  appurtenances,  unto  the  use  of  the  said 
E.  Bichards,  his  heirs  and  assigns. 

And  reciting  that  E.  Bichards,  being  a  trader  within 
the  laws  relating  to  bankruptcy,  became  unable  to  meet 
his  engagements  with  his  creditors,  and  he  thereupon  on 
the  28th  AprU,  1855,  presented  his  petition  to  the  Court 
of  Bankruptcy  under  the  provisions  of  The  Bankrupt 
Laws  Consolidation  Act,  1849,  praying  that  such  pro- 
posal as  he  might  be  able  to  make,  or  such  modification 
thereof  as  by  three-fifths  in  number  and  value  of  his 
creditors  might  be  determined,  might  be  carried  into 
effect  under  the  superintendence  and  control  of  the  said 
Court. 

[Then  followed  recitals  of  the  proceedings  in  bank- 
ruptcy.] 

And  reciting  an  indenture  dated  the  10th  August, 
1855,  whereby  E,  /ZtcAnri/ assigned  (a)  unto  fF.  T.  Biley, 
A.  B.  Cochrane  and  fV,  Pearson,  and  their  heirs,  all  the 

(a)   Sic. 
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messuages,  lands  and  tenements  of  or  to  which  he,  or 
any  person  or  persons  in  trust  for  him,  was  or  were 
seised  or  entitled. 

And  reciting  that  fK  T.  Riky,  A.  B.  Cochrane  and 
fF.  Pearson  as  such  trustees  had  contracted  with  E. 
Mathews  and  G.  Beckett  for  the  sale  to  them  of  the 
hereditaments  thereinafter  described  in  fee  simple^  sub- 
ject (so  far  as  the  same  premises  were  subject  thereto) 
to  the  covenants  and  conditions  on  the  part  of  the 
grantee,  his  heirs  and  assigns^  in  the  indenture  of  the 
2nd  March,  1850,  and  to  the  payment  of  the  apportioned 
rentcharge  in  lieu  of  tithes  (if  any)^  but  free  from  all 
other  incumbrances^  for  the  sum  of  2400/L 

It  was  witnessed  that  in  pursuance  of  the  agreement 
and  in  consideration  of  2400/.,  paid  in  equal  moieties  by 
E.  Mat/iews  and  G.  Beckett  to  fF.  T.  Riley,  A.  B.  Coch- 
rane and  W,  Pearson  (the  receipt,  be.),  they  the  said 
W.  T.  Riley,  A,  B.  Cochrane  and  W.  Pearson,  in  execu- 
tion  of  the  trust  or  power  for  that  purpose  reposed  in 
them  by  the  indenture  of  the  10th  of  August,  1855,  and 
of  every  other  power  them  or  any  of  them  thereunto 
enabling,  did,  so  far  as  they  lawfully  could  or  might, 
and  not  further  or  otherwise,  grant  and  convey  unto 
E.  Mathews  and  G.  Beckett  and  their  heirs — [the  parcels 
included  the  messuage  in  question] — subject  to  the 
covenants  and  conditions  in  the  indenture  of  the  2nd 
March,  1850,  contained,  so  far  as  the  said  firstly  there- 
inbefore described  premises  were  subject  to  the  same 
covenants  and  conditions. 

The  abstract  then  abstracted  certain  indentures  of 
mortgage  and  the  will  of  E,  Mathews,  appointing  the 
defendants  executors,  whereby  he  devised  to  the  defend- 
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ants  all  his  freehold  estate  as  therein  mentioned^  and 
stated  the  death  of  E.  Mathewi  on  the  14th  October^ 
1868,  ifithout  having  revoked  or  altered  his  irilL 

On  the  17th  June,  1867,  the  plaintiff  delivered  to  the 
defendants  requisitions  on  the  title,  which  were  returned 
to  the  plaintiff  by  the  defendants  with  their  answers  on 
the  21st  t/tcittf,  1867. 

The  following  is  a  copy  of  one  of  the  requisitions  and 
the  defendants'  answer  thereto : — 

'*  The  vendor  must  shew,  notwithstanding  any  of  the 
conditions  of  sale,  that  the  covenants  and  conditions 
contained  in  an  indenture  dated  the  2nd  March,  1850, 
and  referred  to  in  the  first  abstracted  deed,  do  not  in 
any  manner  affect  the  property  comprised  in  Lot  2, 
and  that  the  purchaser  incurs  no  liability  in  respect  of 
them." 

'^  The  purchasers'  solicitors  are  referred  to  the  5th 
condition  of  sale.'' 

The  plaintiff  refused  to  accept  the  title  in  the  abstract 
and  complete  the  purchase,  and  the  defendants  there- 
upon resold  the  house  by  public  auction. 


1868. 


Phillips 

V. 

Caldb- 

CLKUQH. 


Joshua  Williams  {Steele  with  him),  for  the  plaintiff. 
— The  house  in  question  was  sold  as  freehold  property ; 
and  the  objection  to  the  title  is  that  the  deed  with  which 
the  abstract  of  title  commences  recites  a  deed  containing 
certain  covenants  and  conditions,  and  it  does  not  appear 
what  they  are.     [He  was  then  stopped.] 


DowdesweU  [Raymond  with  him),  for  the  defendants. — 
It  is  not  competent  to  the  purchaser  to  take  an  objection 
to  a  deed  dated  earlier  than  the  commencement  of  the 
abstract.     The   meaning  of  the  5th  condition  of  sale 
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Phillips 

V. 

Oaldb- 

OLIUOB. 


must  be  that  the  defendants  sold  the  interest  which 
they  had  iu  the  house,  as  it  appeared  on  the  deed  of  the 
17th  April,  1860.  [Hannen  J.  Then  it  should  have 
been  worded  differently,  viz.,  that  the  pnrchaser  would 
take  such  title  as  the  vendor  had,  or  as  the  deed  of  the 
17th  April,  1860,  disclosed.  Lush  J.  Suppose  the 
deed  referred  to  conveyed  only  a  moiety  of  the  interest 
in  the  house.]  The  covenants  and  conditions  in  question 
are  not  contained  in  the  deed  of  17th  April,  1860. 
[Hannen  J.  But  they  are  incorporated  into  it  by  refer- 
ence.] They  derive  force  from  the  earlier  deed.  In 
Spratt  V.  Jeff€ry{a)  the  two  leases  and  goodwill  of  a 
public  house  were  sold  by  the  defendant  ''as  he  holds 
the  same,^'  and  the  plaintiff  agreed  to  accept  an  assign- 
ment "  without  requiring  the  lessor's  title :''  one  of 
the  leases  set  forth  in  the  abstract  was  granted  by  trus- 
tees under  a  power,  but  not  according  to  the  power ; 
and  it  was  held  in  an  action  to  recover  the  deposit  that 
the  plaintiff  was  precluded  from  calling  in  question  the 
title  of  the  lessor.  In  Souter  v.  Drake  {b),  which  was  a 
contract  for  the  sale  of  a  lease,  there  was  no  stipulation 
limiting  the  right  of  the  purchaser  to  investigate  the 
title  of  the  lessor,  nor  any  thing  to  show  that  he  waived 
the  question  of  title.  In  CorraU  v.  CaUell(c)  the  con- 
dition was  that  the  purchaser  should  "not  make  any 
objection  on  account  of  the  said  alleged  indenture;'' 
and  Lord  Abinger,  in  delivering  the  judgment  of  the 
Court,  said,  p.  748,  ''we  think  that,  according  to  the 
ordinary  signification  of  these  words,  every  species  of 
objection  to  the  title,  on  the  part  of  the  purchaser,  arising 
out  of  the  alleged  deed,  is  interdicted,  and  he  is  there- 


(a)  10  B.  4'  a  249.  (b)  b  B.  4^  Ad,  902, 

(c)  4tM.^Jr,  734. 
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fore  precluded  from  insiBting^  either  upon  the  existence 
of  the  deed^  or  upon  its  legal  effect  and  operation,  as  a 
defect  in  the  title  which  he  has  agreed  to  take ; — and  this 
interpretation  is  perfectly  consistent  with  every  other 
part  of  the  agreement,  and  is  by  no  means  unreasonable. 
The  plaintiff  may  have  been  imprudent  in  entering  into 
a  contract  whereby  he  may  be  forced  to  take  a  defective 
title :  but  he  has  himself  only  to  blame,  for  he  either 
knew  of  the  supposed  defect,  or  had  the  means  of  knowing 
it"  [He  also  cited  Hanks  ▼.  Palling  {ay]  Further, 
the  objection  is  to  an  error  in  description,  which  does 
not  annul  the  sale  but  is  the  subject  of  compensation 
under  the  ninth  condition. 


1868. 


Phillips 

V. 

Caldk- 

OLEUOH. 


Joshua  WiJUams  was  not  called  upon  to  reply. 


Lush  J.  It  is  unfortunate  for  the  defendants  that 
the  conditions  of  sale  are  not  framed  so  as  to  guard 
against  this  objection.  If  there  had  been  no  conditions 
of  sale  the  purchaser  would  have  been  entitled  to  an 
abstract  tracing  back  the  title  for  forty  years.  The 
question  is,  to  what  extent  do  the  conditions  qualify  this 
right.  [His  Lordship  read  the  fifth  condition.]  That 
restricts  the  right  of  inquiry  as  to  any  conveyance  prior 
to  the  17th  ApriU  1860.  But  the  plaintiff  is  entitled  to 
have  an  unincumbered  freehold  title  shewn  on  that 
conveyance.  The  deed,  when  produced,  shews  that  the 
house  conveyed  is  subject  to  certain  covenants  and  con- 
ditions contained  in  an  indenture  of  the  2ud  March, 
1850,  without  intimating  what  they  are.  Those  cove- 
nants and  conditions  may  very  much  deteriorate  the 
value  of  the  property.     Therefore  we  shall  not  violate 

(rt)  6  E.  4-  B.  659. 
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Fhilufs 

T. 

Caldb- 

CLSVOH. 


any  one  of  the  cases  cited  by  holding  that  the  purchaser 
is  entitled  to  have  a  good  title  shewn  by  the  deed  of  the 
17th  April,  1860,  and  that  if  it  be  not  shewn  he  may 
refuse  to  complete  the  purchase.  Mr.  Dawdestcell  asked 
in  what  way  the  condition  should  be  framed  in  order  to 
meet  this  objection?  That  question  is  answered  by  some 
of  the  cases  in  which  the  condition  was  that  the  pur- 
chaser should  take  the  property  as  the  vendor  held  it  or 
such  a  title  as  was  shewn  by  a  particular  deed.  The 
ninth  condition,  which  is  the  usual  one  for  guarding 
against  an  error  or  mis-statement  in  description,  does 
not  apply  to  the  existence  of  incumbrances,  nor  could 
they  be  compensated  for  under  it,  for  it  is  not  shewn 
what  they  are. 


Hannen  J.  Mr.  DowdeiweU  properly  said  that  this  is 
a  question  of  construction,  and  as  to  what  is  the  mean- 
ing of  the  parties.  I  am  of  opinion  that  the  objection 
taken  by  the  plaintiff  is  not  within  the  language  or 
meaning  of  the  parties  in  the  fifth  condition  as  we  must 
read  it.  The  plaintiff  was  not  seeking  to  investigate 
or  take  any  objection  to  the  title  prior  to  the  commence- 
ment of  the  abstract ;  but  he  was  inquiring  what  was 
the  title  really  conveyed  by  the  deed  of  the  1 7th  April, 
I860.  It  is  necessary  in  order  that  the  title  should  be 
understood  that  the  deed  referred  to  should  be  seen, 
otherwise  it  cannot  be  known  what  are  the  covenants 
and  conditions  to  which  the  house  is  subject 

Judgment  for  the  plaintiff. 
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ThURLOW   against  LuMSDEN   MaCKESON.  Thursday, 


A  mortgage  of  iMtsehold  premises  in  1848  contained  a  power  to  sell    'y^f^^age  of 
by  public  sale  or  priyate  contract  for  such  price  as  could  reasonably  be   i^agJiMs, 
gotten,  &C.,  and  it  was  agreed  that  the  receipt  of  the  mort^;agee  should  p^^.^  qf  'sale. 
oischazge  the  purchaser  from  being  answerable  for  the  misapplication    ^^  ^^^j^ 
or  nonapplication,  or  from  being  bound  to  see  to  the  application  of  the  Qfff^gjnent  for 
money,  or  from  beins  bound  or  concerned  to  inquire  into  the  necessity  ^^^  ^j  p^^.^ 
or  propriety  of  the  sale.   The  mortgagor  having  made  default  in  payment  ^;^^  mmey 
of  the  mortgage  money  and  become  bankrupt,  the  defendant,  the  mort-  ^^  remain  on 
gagee,  in  18^2,  contracted  with  P.  to  sell  him  the  premises  for  55(V.,  a  ^fn^taaqs. 
uu^r  sum  being  then  due  on  the  mortgage,  and  by  a  deed  reciting  that   j^^alofexer^ 
it  had  been  agreed  that  500^.,  part  of  the  purchase  money,  should  remain  ^^^  of  power, 
on  mortgage  of  the  premises,  the  defendant  in  pursuance  of  the  power  jjnvli^ cove^ 
contained  in  the  mortgage  deed  assigned  the  premises  to  E.  M.y  subject     J^ 
to  the  rent,  covenants,  &c.  contained  in  the  original  lease,  but  freed  and    (j^^cmt 
discharged  from  the  principal  and  interest  secured  by  the  mortgage,  upon   Qg^i^  in- 
trust  to  sell  in  case  P.  should  make  default,  and  P.  covenanted  to  pay  ^^hranees, 
the  sum  of  500^  by  yearly  instalments.    The  defendant  credited  the    Actum  by 
whole  of  the  650/.  to  the  mortgagor ;    P.  entered  into  possession,  and   f^^QfJ^ 
having  paid  200/.  on  account,  made  default  and  became  bankrupt.    In         ^ 
1859  the  defendant  and  E.  Hi.  by  deed  reciting,  inter  alia,  that  the 
defendant  in  pursuance  of  the  power  of  sale  contained  in  the  mortgage 
deed  of  1848,  had  sold  to  P.,  assigned  the  premises  to  L.  Af.,  with  a 
covenant  against  incumbrances.    £.  M.  assigned  to  the  plaintiff.    A 
declaration  in  covenant  on  the  deed  of  1859  alleged  two  breaches,  (1). 
That  the  defendant  had  not  sold  in  pursuance  of  the  power :  (2),  That 
he  had  done  an  act  whereby  the  premises  were  incumbered.     Held, 

1.  That  the  covenant  against  incumbrances  passed  to  the  assignee ;  but 

2.  That  as  there  was  a  boni  fide  contract  of  sale  between  the  mort- 
gagee and  P.  the  power  of  sale  in  the  original  mortgage  deed  had  been 
auly  exercised,  notwithstanding  the  contract  was  carried  out  by  a  mort- 
gage, and  therefore  the  right  of  redemption  in  the  mortgagor  was  barred, 
and  the  purchaser  had  an  unincumbered  title. 

3.  Qiuerej  whether  a  covenant  was  to  be  implied  from  the  recital  in 
the  deed  of  1859  that  the  defendant  had  sold  in  pursuance  of  the  power? 

T^HIS  was  an  action  of  covenant  on  a  deed  of  assign- 
ment dated  the  14th  December^  1859^  by  wbich^ 
after  reciting  an  underlease  by  way  of  mortgage  of 
certain  leasehold  premises,  dated  the  18th  November. 
1848,  to  the  defendant^  that  the  defendant  in  pursuance 
of  a  power  of  sale  contained  therein  had  sold  to  H.  Paine^ 
and  another  underlease  by  way  of  mortgage  by  the 
defendant  and  H.  Paine  to  E,  Mackeson,  E.  Mackeson 
assigned  and  the  defendant  coufirmed  the  premises  to 
L.  J,  Marshall.     The  deed  contained  a  covenant  by  the 

VOL.    TX.  3    T  B.    &    8. 
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1868.  defendant  against  inenmbrances.  The  declaration  alleged 
Tbublow  two  breaches.  First.  That  the  defendant  had  not  in 
Mackisoit.  pursuance  of  the  power  of  sale  contained  in  the  deed  of 
the  18th  November^  1848,  sold  the  premises  to  H,  Paine. 
Secondly.  That  before  making  the  covenant  he  had 
made^  done,  committed  and  executed,  and  knowingly 
and  willingly  permitted  and  suffered,  and  been  party 
and  privy  to  an  act,  deed,  matter  and  thing,  whereby 
and  by  means  whereof  the  premises  were  impeached, 
charged,  incumbered  and  otherwise  prejudicially  affected. 

There  was  a  plea  denying  the  breaches.  Also  a 
demurrer  to  the  first  breach,  which  however  was  aban- 
doned on  the  ailment;  two  of  the  points  were^  that 
the  recital  that  the  defendant,  in  pursuance  of  the 
power  of  sale,  had  sold  the  premises  to  H.  Paine  did  not 
amount  to  a  covenant ;  and  that  it  did  not  amount  to 
such  a  covenant  as  to  entitle  the  plaintiff  as  assignee  to 
maintain  the  action  for  a  breach  of  it. 

On  the  trial,  before  Coehbum  C.  J.,  at  the  Sittings  in 
Middlesex  after  Hilary  Term,  1868,  a  verdict  was  foond 
for  the  plaintiff  subject  to  the  opinion  of  the  Court  on 
a  special  case. 

By  indenture  dated  the  17th  October^  1848,  and  made 
between  JZ.  Chambers  of  the  one  part,  and  H.  H,  Davis 
of  the  other  part,  R.  Chambers  demised  certain  premises 
at  Battersea  to  H,  H,  Davis  for  the  term  of  108  years, 
from  the  29th  September^  1848,  subject  to  a  yearly  rent 
of  12/. 

By  indenture  dated  the  18th  November ^  1848,  and 
made  between  H»  H.  Davis  of  the  one  part,  and  the 
defendant  of  the  other  part.  After  reciting  the  inden- 
ture  of  lease  of  the  17th  October^  1848,  H.  H.  Davis,  in 
consideration  of  450/.  paid  to  him  by  the  defendant, 
and  in  consideration  that  the  defendant  had  agreed  to 
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advance  to  H,  H.  Dams  the  iiirther  sum  of  100/.^  bar-  1868. 
gained,  sold  and  demised  tbe  premises  comprised  in  the  thublow 
indenture  of  lease  to  the  defendant  for  all  the  residue  mackvsoit. 
then  unexpired  of  the  term,  except  the  last  fiire  day  s 
subject  to  a  proviso  for  redemption  on  payment  of  the 
principal  moneys  intended  to  be  thereby  secured,  and 
certain  interest  thereon.  And  it  was  by  the  indenture 
further  provided,  that  if  default  should  be  made  in 
payment  of  the  principal  moneys  intended  to  be  thereby 
secured,  or  any  part  or  parts  thereof^  or  of  the  interest 
thereon,  or  of  any  part  or  parts  thereof,  contrary  to  the 
covenants  thereinbefore  contained  for  payment  of  the 
same,  then  and  in  such  case  it  should  be  lawful  for  the 
defendant,  his  executors,  administrators  or  assigns,  to  sell 
and  dispose  of  the  premises  thereinbefore  demised  or 
intended  so  to  be,  with  their  appurtenances,  for  all  the 
remainder  of  the  term  thereby  created,  either  together  or 
in  parcels,  and  either  by  public  sale  or  private  contract, 
or  partly  by  both,  and  as  well  before  as  after  and  subject 
to  any  lease  or  letting  which  might  have  been  granted 
or  made  of  the  premises  respectively  under  the  powers 
therein  contained,  for  such  price  or  prices  as  could  reason- 
ably be  gotten  for  the  same,  and  with,  under  and  subject 
to  such  conditions  and  stipulations  as  to  title  or  other- 
wise, as  the  defendant,  his  executors,  administrators  or 
assigns,  might  deem  expedient,  together  with  full  power 
to  buy  in  the  same  or  any  part  or  parts  thereof  respec- 
tively, and  to  abandon  and  vary  the  terms  of  any  and 
every  sale  or  agreement  for  or  relating  to  the  sale 
thereof,  and  to  resell  the  premises  so  bought  in  or  as 
to  which  the  contract  should  have  been  so  abandoned, 
or  any  part  or  parts  thereof,  at  any  future  auction  or* 
by  private  contract  &c.,  without  being  liable  for  any 
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18C8.  'o^  occasioned  thereby,  or  to  demise^  lease  or  let  the 
Thuhlow  several  prenaises,  or  any  part  or  parts  thereof,  for  such 
MACKBsoir  *^""  ^^  years,  or  from  year  to  year,  or  otherwise,  and 
either  with  or  without  taking  any  fine  for  the  same,  and 
upon  such  terms  and  in  such  manner  as  he  or  they  should 
think  proper.  And  also,  if  he  or  they  should  think  fit, 
to  receive  and  take  the  rents  and  profits  of  the  premises 
until  sold,  and  also  to  make,  do,  give  and  execute,  aU 
acts,  deeds,  receipts,  assignments  and  assurances  requisite 
for  carrying  every  such  sale,  lease  or  letting  into  execu- 
tion either  with  or  without  the  concurrence  of  H.  B. 
Davist  his  executors,  administrators  and  assigns.  And 
it  was  thereby  agreed  and  declared  that  the  receipt  or 
receipts  in  writing  of  the  defendant,  his  executors, 
administrators  or  assigns,  for  any  money  to  arise  from 
the  sale  or  sales,  lease  or  leases,  or  otherwise  payable  to 
him  or  them  by  virtue  of  those  presents,  should  effect- 
ually discharge  the  person  or  persons  to  whom  the  same 
should  be  given,  from  being  answerable  or  accountable 
for  the  misapplication  or  nonapplication,  or  from  being 
in  anywise  bound  to  see  to  the  application  of  the  money 
therein  respectively  mentioned  to  be  received,  or  from 
being  bound  or  concerned  to  enquire  into  the  necessity 
or  propriety  of  any  sale  or  sales^  lease  or  leases,  dispo- 
sition or  dispositions,  which  might  be  made  by  virtue  of 
those  presents. 

In  December^  1848,  and  Januaryf  1849,  the  defen- 
dant advanced  sums  of  money,  making  together  the 
further  sum  of  100/.  agreed  to  be  advanced  by  the 
defendant.  ,H.  H,  Davis  made  default  in  payment  of 
the  mortgage  moneys  and  interest  secured  by  the  in- 
«denture  of  the  18th  November,  1848,  and  afterwards 
became  bankrupt. 

The  defendant,  on  the  3rd  April,  1851,  offered  the 
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property  comprised  in  the  mortgage  for  sale  by  public        1868. 
auction^  but  there  were  no  bidders.  Tuublow 

On  the  12th  May,  1852,  the  defendant,  by  Edward  m^ckbson. 
Mackesan,  as  his  agent,  entered  into  a  contract  with 
H,  Paine  for  the  sale  of  the  property  for  550/.  The 
contract  stated  that  IL  Paine  had  become  purchaser  of 
the  property  for  the  sum  of  550/.,  subject  to  the  con- 
ditions of  sale. 

The  fifth  condition  was  as  follows : 

"  The  vendor,  being  a  mortgagee  and  selling  under  a 
power  of  sale  in  his  mortgage  deed,  shall  not  be  required 
to  enter  into  any  other  covenant  than  the  usual  covenant 
that  he  has  not  incumbered,  and  no  objection  shall  be 
taken  by  reason  of  the  sale  being  made  under  these 
conditions ;  at  the  time  of  the  mortgage  to  the  vendor 
on  the  18th  November,  1848,  there  were  two  judgments 
against  the  mortgagor,  one  at  the  suit  of  F.  R.  Smith, 
obtained  on  the  19th  Jutie,  1848,  the  other  at  the  suit 
of  Hannah  fVillett,  obtained  on  the  18th  May,  1848, 
and  by  two  memorandums  dated  respectively  the  15th 
November,  1848,  the  said  F.  B.  Smith  and  Hannah 
Willett  respectively  consented  to  postpone  his  and  her 
judgment,  and  agreed  that  the  mortgage  to  the  vendor 
should  be  a  prior  charge  upon  the  premises  sold ;  such 
respective  agreements  shall  be  considered  and  taken  as 
if  the  same  were  a  satisfaction  at  law  and  in  equity  of 
the  said  judgments,^'  &c. 

At  the  date  of  this  contract  there  was  due  to  the 
defendant  a  larger  sum  than  550/.  for  principal,  interest 
and  costs  on  his  mortgage. 

By  indenture  dated  the  15th  May,  1852,  and  made 
between  the  defendant  of  the  first  part,  Edward  Macke- 
son  of  the  second  part,  and  H.  Paine  of  the  third  part, 
reciting,  amongst  other  things,  the  indentures  of  the  17th 
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18G8.  October,  1848,  and  the  18th  November,  1848,  and  that 
Thurlow  default  had  been  made  in  the  payment  of  the  principal 
MACKEaoir.  moneys  and  interest,  and  that  the  defendant  as  mortgagee 
had  contracted  and  agreed  with  H.  Paine  for  the  abso- 
lute sale  to  him  of  the  premises  at  or  for  the  price  of 
550/.;  and  that  it  had  been  agreed  that  the  sum  of 
500/.  portion  of  the  purchase  money  of  550iL  should 
remain  on  mortgage  of  the  premises,  and  should  be 
secured  in  manner  thereinafter  mentioned :  It  was  wit- 
nessed that  in  pursuance  and  performance  of  the  agree- 
ment, and  in  consideration  of  the  sum  of  50iL  (portion 
of  the  purchase  money  or  sum  of  550/.)  paid  by  H.  Fame 
to  the  defendant,  and  also  in  consideration  of  the  covenant 
thereinafter  contained  for  payment  of  the  sum  of  500/., 
the  residue  of  the  purchase  money  or  sum  of  550£,  the 
defendant  in  pursuance  of  the  power  or  authority  reposed 
in  him  by  the  indenture  of  the  18th  November,  1848,  as 
mortgagee,  and  of  every  other  power  and  authority  in 
anywise  enabling  him  in  that  behalf  did  at  the  request 
of  H,  Paine,  testified  &c.,  bargain,  sell  and  assign  unto 
Edward  Mackeson,  his  executors,  administrators  and 
assigns,  all  and  singular,  and  such  part  and  parts  of 
the  premises  comprised  in  the  indenture  of  lease  of  the 
17th  October,  1848,  as  were  comprised  in  and  demised 
by  the  indenture  of  the  18th  November,  1848,  with 
the  appurtenances,  to  hold  the  premises  thereinbefore 
assigned  or  intended  so  to  be,  subject  nevertheless  to 
the  rent,  covenants,  conditions  and  agreements  re- 
served and  contained  in  the  indenture  of  the  17th 
October,  1848,  but  freed  and  discharged  from  all 
principal  moneys  and  interest  intended  to  be  secured 
by  the  indenture  of  the  18th  November,  1848,  unto 
Edward  Mackeson,  his  executors,  administrators  and 
assigns,  upon  certain  trusts  for  sale  in  case  H.  Paine 
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should  make  de£Eiiilt  in  payment  of  the  sum  of  600/.  and  X868. 
interest  And  it  was  thereby  declared  that  Edward  tbublow 
MackeMon  should  stand  possessed  of  the  proceeds  of 
sale  Upon  trust  in  the  first  place  to  pay  the  costs  of  the 
sale,  and  in  the  next  place  to  pay,  retain  and  satisfy 
the  sum  of  500/.  and  interest.  And  lastly,  to  pay  or 
cause  to  be  paid  the  residue  of  the  moneys  unto  H. 
Paine  or  other  the  person  or  persons  for  the  time  being 
entitled  to  the  same,  or  as  he  or  they  should  appoint. 
And  it  was  thereby  declared  and  agreed  that,  upon  satis- 
faction of  the  trusts,  Edward  Mackeson  should  assign 
the  premises  to  H.  Paine,  and  H,  Paine  thereby,  amongst 
other  things,  covenanted  for  himself,  his  heirs,  executors 
and  administrators,  with  and  to  the  defendant,  his  execu- 
tors, administrators  and  assigns,  that  he,  his  executors, 
administrators  and  assigns,  should  and  would  well  and 
truly  pay  or  cause  to  be  paid  unto  the  defendant,  his 
executors,  administrators  or  assigns,  the  principal  sum 
of  500/.  and  interest  for  the  same  after  the  rate  of  5/. 
per  cent  per  annum  in  manner  following  (that  is  to  say) : 
100/.,  part  of  the  principal  sum  and  interest  for  the 
whole  thereof  at  the  rate  aforesaid  on  the  15th  May^ 
1853,  and  the  like  sum  of  lOO/i,  other  part  of  the  prin- 
cipal sum,  on  the  15th  May  in  each  succeeding  year, 
until  the  whole  of  the  principal  sum  should  be  paid,  with 
interest  at  the  rate  aforesaid  for  so  much  of  the  principal 
sum  as  should  from  time  to  time  remain  unpaid,  and  in 
default  of  payment  it  should  be  lawful  for  Edward 
Mackeson,  at  the  request  of  the  defendant,  to  sell  and 
dispose  of  the  premises. 

The  draft  of  the  indenture  of  the  15th  May,  1852, 
was  perused  by  an  independent  solicitor  on  behalf 
of  H.  Paine,  and  he  paid  the  50/.  mentioned  in  the 
deed.     On  the  execution  of  the  deed  H.  Paine  was 
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1868.  ^^^  ^^^o  poeaession  of  the  premises,  and  he  peraonaUy 
Tbueu>w~  occupi^  them  mitil  some  time  after  his  bankruptcy. 
During  the  time  of  his  occupancy  H.  Paine  paid  the 
ground  rent  payable  under  the  lease,  and  also  insured 
and  repaired  the  premises.  He  paid  the  interest  on  the 
sum  of  500/.  referred  to  in  the  deed  of  1852,  and  paid 
200/.  on  account  of  the  principal.  This  sum  of  200L 
was  paid  as  follows  :  1852,  May  12th,  50/. ;  1853,  June 
20th,  50/. ;  1854,  May  1st,  100/. 

The  defendant  credited  the  whole  sum  of  550/.  to 
//•  H,  Davie*  There  was  a  much  larger  sum  due  to  the 
defendant,  and  H.  H.  Davie  was  bankrupt.  His  estate 
paid  no  dividend,  and  there  were  no  assets.  The  defend- 
ant did  not  prove  against  H.  H,  Daviess  estate  for  the 
balance  due  to  him.  The  defendant  on  the  7th  July, 
1854,  advanced  to  H.  Paine  a  further  sum  of  1502^  on 
security  of  the  property.  On  the  occasion  of  this  ad- 
vance a  deed  was  executed  whereby  H.  Paine  chained 
the  premises  with  the  payment  of  150L,  in  addition  to 
the  30021  due  on  the  prior  mortgage. 

H.  Paine  made  default  in  payment  of  the  principal 
and  interest  secured  by  the  indenture  of  the  7th  July, 
1854,  and  afterwards  became  bankrupt 

In  December,  1859,  the  defendant  agreed  to  sell  the 
premises  to  L.  J.  Marshall  for  425/. 

By  indenture  dated  the  14th  December,  1859»  and 
made  between  JEdward  Mackeean  of  the  first  part,  the 
defendant  of  the  second  part,  and  L.  J.  Marshall  of  the 
third  part,  and  which  indenture  was  duly  executed  by 
the  defendant  and  all  the  parties  thereto.  After  reciting 
(amongst  other  things)  the  indentures  of  the  17th 
October,  1848,  and  18th  November,  1848,  and  that  in 
pursuance  of  the  power  of  sale  contained  in  the  latter 
deed  the  defendant  sold    the  premises  to  H.  Paine, 
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also  the  indentures  of  the  15th  May^  1852,  and  7th  1868. 
July,  1854,  Edward  Mackeson,  for  the  considerations  Thurlow 
therein  mentioned,  at  the  request  of  the  defendant  iiaokkbok. 
assigned,  and  the  defendant  confirmed,  unto  L.  J. 
Marshall,  the  premises  comprised  in  and  demised  hy 
the  indenture  of  lease  of  the  17th  October j  1848,  and 
assigned  by  the  indenture  of  the  I5th  day  of  May, 
1852,  To  hold  to  L,  J.  Marsliall,  his  executors,  adminis- 
trators and  assigns,  for  the  residue  then  to  come  of  the 
term  of  108  years,  except  the  last  five  days  thereof, 
subject  as  therein  mentioned.  And  thereby  each  of 
them,  Edward  Mackeson  and  the  defendant,  as  to  his 
own  acts  only,  covenanted  for  himself,  his  heirs,  execu- 
tors and  administrators,  with  L.  J.  Marshall,  his  exe- 
cutors, administrators  and  assigns,  that  Edward  Mackeson 
and  the  defendant  had  not,  nor  had  either  of  them, 
at  any  time  or  times  made,  done,  committed  or  executed 
or  knowingly  or  willingly  permitted  or  suffered  or  been 
parties  or  privies  or  party  or  privy  to  any  act,  deed, 
matter  or  thing  whatsoever  whereby  or  by  reason  or 
means  whereof  the  premises,  or  any  of  them,  or  any 
part  or  parts  thereof,  were,  was,  could,  should  or  might 
be  in  anywise  impeached,  chained,  incumbered  or  other- 
wise  prejudicially  affected. 

Z.  J.  Marshall  took  possession  of  the  premises  pur- 
suant to  this  deed,  and  in  or  about  the  month  of 
September,  1868,  agreed  to  sell  them  to  the  plaintiff 
for  700/. 

By  indenture  dated  the  18th  September,  1863,  and 
made  between  L.  J.  Marshall  of  the  one  part  and  the 
plaintiff  of  the  other  part,  which  indenture  was  duly 
executed  by  all  the  parties  thereto,  L.  J.  Marshall,  in 
consideration  of  700L  then  paid  to  him  by  the  plaintiff, 
assigned,  transferred  and  set  over  unto  the  plaintiff  the 
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1868.  premises  demised  by  the  indenture  of  lease^  To  hold  to 
the  plaintiff  for  the  residue  then  to  come  of  the  term  of 
108  years,  less  the  last  five  days  thereof,  subject  as 
therein  mentioned. 

On  the  execution  of  this  deed  the  plaintiff  paid  to 
Marshall  the  purchase  money  and  was  let  into  possession 
of  the  premises. 

At  the  time  of  entering  into  the  contract  for  pur^ 
chase,  and  at  the  time  of  paying  his  purchase  money,  the 
plaintiff  had  no  personal  knowledge  of  the  contract 
entered  into  by  the  defendant  on  the  12th  May,  1852, 
nor  of  any  of  the  facts  mentioned  in  this  case,  except  so 
far  as  they  are  disclosed  by  the  several  deeds.     Messrs. 
Macketon  ff  Goldring  acted  as   the  solicitors   of  the 
defendant  in  all  the  transactions  entered  into  by  him 
with  respect  to  the  property.     They  also  acted  as  the 
solicitors  of  L.  J.  Marshall  with  respect  to  the  property, 
and  also  as  the  plaintiff's  solicitors  in  preparing  the 
indenture  of  the  18th  September ^  1863,  and  they  were 
then  aware  of  all  the  circumstances,  but  did  not  com- 
municate to  the  plaintiff  the  objection  to  the  title,  if 
any,  created  by  the  deed  of  the  15th  May^  1852. 

On  the  completion  of  the  purchase  from  MarshaU  all 
the  original  deeds  were  delivered  to  the  plaintiff,  and 
they  have  ever  since  been  in  his  possession  or  in  that 
of  those  claiming  under  him.  The  plaintiff  has  since 
the  date  of  his  purchase  continued  in  the  occupation  of 
the  premises.  No  application  or  process  or  proceeding 
of  any  kind  has  been  taken  or  made  by  or  on  behalf 
of  any  person  or  persons  whomsoever  in  any  way  to 
interfere  with  the  beneficial  occnpation  or  enjoyment  of 
the  premises  by  the  plaintiff,  but  upon  his  attempting 
to  raise  money  upon  the  security  of  the  premises  he 
was  met  by  the  objection  that  his  title  was  bad,  on   th 
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ground   that  the  sale  by  the  defendant  to  H.  Paine        I8G8. 
carried  out  by  the  mortgage  of  the  15th  May,  1852,      thuelow 
was  not  a  dne  exercise  of  the  power  of  sale  in  the 
mortgage  of  the  18th  November,  1848. 

C!opies  of  the  deeds  and  of  the  contract  of  the  12th 
May,  1852,  accompanied  and  were  to  be  taken  as  part 
of  the  case. 

It  was  agreed  that  the  Court  should  be  at  liberty  to 
draw  any  inferences  and  find  any  facts  which  a  jury 
ought  to  have  drawn  or  found. 

The  questions  for  the  consideration  of  the  Court 
were,  whether  the  plaintiff  was  entitled  to  succeed  on 
either  of  the  breaches  in  the  declaration. 

Joshua  WiUiams  (Beresford  with  him),  for  the  plain- 
tiff.— First.  The  mortgagee  did  not  duly  exercise  the 
power  of  sale  contained  in  the  deed  of  1848,  because  in 
the  pretended  sale  under  the  deed  of  1852  he  allowed 
part  of  the  purchase  money  to  remain  on  mortgage  and 
thereby  affected  the  premises  with  a  fresh  mortgage. 
Therefore  he  could  not  give  the  plaintiff  a  good  title.  The 
intention  of  a  power  of  sale  is  that  the  account  between 
the  mortgagor  and  mortgagee  should  be  closed,  and  that 
the  property  should  be  sold  for  ready  money  or  as  near 
thereto  as  is  reasonable.  The  getting  rid  of  one  mort- 
gage and  substituting  another  is  not  a  bonfi  fide  exercise 
of  the  power.  Unless  the  mortgagee  sells  out  and  out 
a  door  is  opened  for  collusion.  [Lush  J.  Would  not 
the  mortgagee  be  liable  to  account  to  the  mortgagor 
supposing  he  chose  to  give  credit  instead  of  receiving 
cash?]  That  point  has  never  been  decided.  The  receipt 
clause  shews  that  the  power  of  sale  is  conditional  on  the 
mortgagee  getting  a  receipt  for  the  purchase  money. 
[Lush  J.    If  the  purchaser  does  not  take  a  receipt  for 
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1868.  ^^^  purchase  money  he  is  bound  to  see  to  the  application 
Thublow"  ^^  ^*^  ^^^  *^®  absence  of  a  receipt  does  not  incumber 
the  title.  Suppose  the  amount  of  the  purchase  money 
exceeded  the  principal  money  due  on  the  mortgage,  the 
mortgagor  could  sue  in  equity  for  the  balance.  Must 
not  the  mortgagor  be  taken  to  have  had  the  benefit  of 
the  whole  amount  of  the  purchase  money  ?  Is  not  the 
whole  question  this,  whether  the  sale  was  bon&  fide  or 
colourable  in  order  to  deprive  the  mortgagor  of  the  right 
to  redeem  ?]  It  does  not  appear  that  at  the  time  of  the 
sale  the  whole,  of  the  purchase  money  was  credited  to 
the  mortgagor.  [Mellish^  for  the  defendant. — It  is  stated 
in  the  body  of  the  deed  of  1852  that  the  premises  were  to 
be  held  '*  freed  and  discharged  from  all  principal  moneys 
and  interest  intended  to  be  secured  by  the  said  indenture 
of  the  18th  November y  1848/'  which  is  the  first  mort- 
gage. Lush  J.  The  mortgagee  meant  to  exercise  the 
power  of  sale,  and  I  should  infer  that  he  credited  the 
mortgagor  with  the  purchase  money  at  the  time  when 
he  ought  to  have  done  so.]  There  is  nothing  to  shew 
that  either  of  the  judgment  creditors  mentioned  in  the 
fifth  condition  of  sale  might  not  file  a  bill  to  redeem 
and  set  aside  the  sale  on  the  ground  that  there  was  no 
sale  in  pursuance  of  the  power;  and  they  have  an 
inducement  to  do  so  because  the  property  is  greatly 
increased  in  value  by  buildings.  {^Lush  J.  The  judg- 
ment creditors  cannot  be  in  a  better  position  than  the 
mortgagor.] 

A  power  of  sale  contained  in  a  mortgage  deed  must 
be  strictly  exercised.  In  Hobson  v.  Bell  (a)  it  was  held 
that  the  unsupported  declaration  of  the  mortgagee  was 
not,  as  against  a  purchaser,  suflScient  evidence  that  the 
event  had  happened  on  which  the  right  of  exercising 

(a)  2  Beav.  17. 
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the  power  of  sale  was  to  arise.  In  Robertson  v.*  1868. 
Norris  (a),  where  a  mortgagee  under  an  impro{)er  exer-  Tqurlow 
cise  of  a  power  of  sale  himself  became  the  purchaser  mackbsor. 
of  the  property,  the  Court  decreed  redemption  after  a 
lapse  of  fifteen  years.  Stuart  V.  C.  said,  p.  424, 
''  What  appears  upon  the  evidence  is  this,  that  the 
power  of  sale  was  exercised  by  the  mortgagee  for 
other  purposes  and  with  other  views  than  the  merely 
receiving  payment  of  the  debt.''  \^Lu8h  J.  There  the 
mortgagee  did  not  sell,  for  he  could  not  sell  to  himself; 
he  attempted  to  convert  himself  into  owner,  which 
could  only  be  done  under  a  decree  of  the  Court  of 
Chancery.]  Here  the  plaintiff  sold  partially  to  himself. 
In  Davey  v.  Durrant  (6),  where  the  mortgagee  sold  to 
Packe,  and  the  agreement  for  the  purchase  was  that 
the  mortgagee  would  either  allow  part  of  the  purchase 
money  to  remain  on  mortgage,  or  would  procure  the 
amount  for  the  purchaser  upon  mortgage,  and  the 
transaction  was  carried  into  effect  by  a  mortgage  being 
made  by  Packe  to  a  person  who  was  believed  on  his 
part  to  have  actually  advanced  the  money,  it  was  held 
that  the  mortgagor  was  not  entitled  to  redeem.  But 
the  grounds  of  the  opinions  of  the  Lords  Justices  were 
different.  Knight  Bruce  L.  J.  expressed  himself  very 
guardedly  thus,  p.  653,  *'  It  was  said  that  the  arrange- 
ment by  which  part  of  the  purchase  money  was  suffered 
to  remain  on  a  mortgage  of  the  property  sold  was  such 
as  to  reduce  the  price,  and  was  otherwise  unjustifiable. 
But  that  arrangement  appears  to  me  to  have  increased 
rather  than  diminished  the  price,  if  the  price  was  at  all 
affected  by  it.  Nor  can  I  say  that  it  is  beyond  the 
right  or  authority  of  a  mortgagee  with  a  power  of  sale 
to  effect  a  sale,  of  which  one  of  the  terms  shall  be  that 

(a)  1  Giff.  421.  (6)  IDeG.i  J,  636. 
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1868.  even  a  oonsiderable  portion  of  the  pnrchaae  money  shall 
Tborlow  ^  allowed  to  remain  on  mortgage  of  the  property,  that 
mortgage  being  as  between  the  seller  and  those  entitled 
to  the  equity  of  redemption  at  the  seller's  risk  ;  that  is, 
he  charging  himself  with  the  whole  amount  of  the  pur- 
chase money  on  account  with  them,  as  has  been  done 
in  the  present  instance/'  In  that  case  the  mortgagee 
gave  a  receipt  for  the  whole  amount;  and  Turner  L.  J. 
founded  his  opinion  on  the  special  clause,  pp.  536*7»  which 
is  not  in  this  deed.  He  said,  p.  558,  **  It  was  objected, 
on  the  part  of  the  plaintiffs,  that,  by  the  terms  of  the 
agreement  for  the  purchase,  part  of  the  purchase  money 
was  to  remain  upon  mortgage,  and  it  was  insisted  that 
this  was  a  stipulation  which  a  mortgagee  with  a  power 
of  sale  was  not  warranted  in  agreeing  to/'  After 
stating  what  the  agreement  was  and  how  the  trans- 
action was  carried  into  effect,  he  said,  '*  I  doubt  therefore 
whether  this  objection  on  the  part  of  the  plaintiffs  at  all 
arises.  But,  supposing  it  to  arise,  I  find,  on  referring 
to  the  power  of  sale  in  the  mortgage  deed,  that  all 
arrangements  made  by  the  mortgagee  are  to  be  as 
binding  as  if  the  mortgagor,  his  heirs  or  assigns,  had 
concurred,  and  I  think,  therefore,  that  this  objection  is 
wholly  xmtenable.''  \_LushJ.  That  clause  would  dispense 
with  evidence  of  there  having  been  default  in  payment 
of  the  mortgage  money,  the  evidence  of  which,  in  Hobson 
V.  Bell{a\  was  held  insuflScient]  Lord  St  Leonards,  in 
his  Vend,  and  Ihtre/i.,  p.  66, 14th  ed.,  observes  on  Davey 
y.  Durrani  (6),  <'  It  seems  to  have  been  considered  that 
under  such  a  power  of  sale,  a  part  of  the  purchase  money 
may  be  left  on  mortgage,  but  this  point  did  not  arise  as 
the  mortgage  was  a  distinct  transaction,  and  the  mort- 
gagee who  sold  submitted  to  be  charged  with  the  whole 

(a)  2  Beav.  17.  (6)  IDeQ.fJ.Sdb, 
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of  the  purchase  money,  and   that,  one  of  the  Lords        1868. 
Justices  considered,  was  the  proper  course/'    [Lush  J.     Thurlow 
If  a  mortgage  by  a  distinct  transaction  would  have  been     hackksoit. 
good,  the  question  is  one  of  form  only :  the  substance  is 
the  same  in  both  cases.] 

Secondly.  If  the  sale  was  not  within  the  power,  it 
prejudicially  affected  the  title^  and  would  be  a  breach*of 
the  covenant  to  be  implied  from  the  recital  in  the  deed 
of  the  14th  December,  1859,  either  by  itself,  or  taken 
in  conjunction  with  the  covenant  against  incumbrances. 
[He  cited  Severn  and  ClerVs  Case,  per  Clench  J.  (a), 
Lady  Cavan  v.  Pulteney  (6),  Stroughill  v.  Buck  (c).  Ex 
parte  Collins  (d),  cases  cited  in  £ac.  Abr.  Covenant  (B), 
Sugd.  Vend,  and  Furch.,  602-8,  14th  ed.] 

Thirdly.  The  benefit  of  this  covenant  runs  with  the 
land,  and  the  covenant  extends  back  to  past  acts;  Cal- 
vert V.  Sebright  (e\  per  RomiUy  M.  B.  [Lush  J.  We 
are  with  you  at  present  upon  that  point.] 

MeUish  {Gray  and  Macheson  with  him),  for  the 
defendant,  declined  to  ai^e  that  the  assignee  had  not 
a  right  to  bring  the  action. 

As  to  the  question  whether  there  was  a  valid  sale 
under  the  power:  it  is  an  admitted  fact  that  there  was 
a  valid  contract  of  sale ;  and  in  equity  that  is  a  sale.  In 
a  suit  for  specific  performance  against  a  purchaser  under 
a  power  of  sale,  the  mortgagor  need  not  be  made  a  party ; 
Carder  v.  Morgan  (/),  Clay  v.  Sharpe  {g).    The  legal 

(a)  1  Leon.  122.  {b)  2  Ves.  544. 

(c)  14  Q.  B.  781.  {d)  2  Ir,  Chan,  Rep,  618. 

(«)  16  Beav,  156.  160.  (/)  18  Ves.  344. 

{g)  18  Vta,  346,  note  (77) ;  Sugd,  Vend,  and  Purch,  App,  No.  13, 
llthed. 
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1868.       estate  passes  independently  of  the  power  of  sale :  that 
Tauaiow"  power  is  only  wanted  for  the  security  of  the  mortgagee  in 
MACKMoif.    order  to  bar  the  equity  of  redemption.     The  purchaser 
is  the  person  to  determine  how  the  sale  shall  be  carried 
out;  he  may  say  that  the  conveyance  shall  be  to  a 
trustee  to  him  or  to  a  third  party.     In  an  action  of 
covenant  it  is  not  sufficient  to  raise  a  doubt  as  to  the 
title ;  it  must  be  proved  to  be  bad.    There  are  already 
difficulties  enough  in  the  way  of  making  a  good  title 
without  adding  another.     Here  the  question  is,  whether 
the  deed  bona  fide  carries  out  the  contract?  As  a  matter 
of  conveyancing,  it  is  more  accurate  to  do  it  by  one  deed, 
for  if  an  interval  passed  between  the  two  a  judgment 
might  intervene.     The  power  of  sale  in  this  deed  is  in 
substance  the  same  as  that  in  the  deed  in  Davey  v. 
Durrani  {a),  where  Turner  L.  J.  does  not  dissent  from 
the  opinion  expressed  by  Knight  Bruce  L.  J.  The  special 
clause  which  he  refers  to  was  inserted  ex  majori  cautelS. 
There  was  an  appeal  to  the  House  of  Lords,  but  it  was 
withdrawn  before  argument     From   the  observations 
of  Lord  St.  Leonards  in  his  Vend,  and  Parch.,  p.  66, 
14th  ed.,  it  might  be  inferred  Chat  he  had  not  read  that 
case.     After  the  mortgagee  had  credited  the  mortgagor 
with  the  amount  of  the  purchase  money,  a  plea  of 
payment  would  have  been  an  answer  to  an  action  of 
covenant  for  the  mortgage  money,  nor  could  the  mort- 
gagee have  proved  against  the  estate  of  the  mortgagor 
in  bankruptcy. 

Joshua  Williams^  in  reply. — Suppose  the  property  had 
been  sold  for  a  larger  sum  than  was  due  on  the  mortgage, 

(a)  IDeG.^J.b^. 
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it  would  make  a  difference  to  the  mortgagor  whether        1868. 
the  mortgagee  actually  received  the  purchase  money;      Tbdrlow 
the  purchaser  who  became  the  second  mortgagor  might     Mackbson. 
not  be  a  man  of  substance.   Leasehold  property  becomes 
less  valuable  every  day.   At  any  rate  there  is  a  potential 
injury  to  the  mortgagor. 

Lush  J.  It  is  unnecessary  to  decide  the  second  point, 
on  the  construction  of  the  covenant  in  the  deed  of  1859, 
as  we  are  clearly  of  opinion  that  the  power  of  sale 
given  by  the  mortgagor  was  duly  exercised  by  the  de- 
fendant And  if  the  authority  to  sell  was  duly  and  bonS 
fide  carried  out  by*  the  mortgagee,  the  right  of  the 
mortgagor  to  redeem  was  barred. 

The  power  of  sale  is  given  in  very  extensive  terms, 
and  is  not  fettered  by  any  conditions  or  restrictions 
such  as  Mr.  JVilliams  says  must  be  implied.  [His  Lord- 
ship read  it.]  Mr.  Williams  contends  that  the  receipt 
clause  amounts  to  a  condition  or  restriction  on  the 
power  of  sale,  and  makes  it  obligatory  on  the  mortgagee, 
in  order  duly  to  execute  the  power,  to  sell  for  money 
paid  down,  and  give  a  receipt  But  that  is  not  so.  The 
stipulation  as  to  discharging  the  purchaser,  so  far  from 
being  a  restriction  on  the  power  of  sale,  is  an  inde- 
pendent agreement  intended  to  facilitate  the  sale  by 
relieving  the  purchaser  from  the  obligation  to  see  to 
the  application  of  the  purchase  money.  The  only 
question  is,  has  the  power  of  sale  been  bonS  fide  exer- 
cised ?  I  agree  that  if  under  the  pretence  of  a  sale 
there  was  only  an  assignment  of  the  mortgage,  or  some 
contrivance  by  which  the  mortgagee  should  clothe 
himself  with  the  absolute  though  not  apparent  owner- 
ship for  the  purpose  of  ousting  the  mortgagor  of  his 

VOL.   IX.  3   u  B.   &  s. 
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1868.        right  of  redemption,  the  sale  would  not  be  valid.  If  bow- 
TunRLow      ever  there  was  a  real  bon&  fide  sale,  it  is  immaterial  to 
Mackeson.     t^6   mortgagor  how  it  was  carried  out  and  bow  tlie 
payment  of  the  purchase  money  was  made :  tbe  right 
of  redemption  is  gone.     Mr.  JVilliams  admits  that  the 
contract  of  sale  was  valid,  and  the  right  of  the  mort- 
gagor so  far  barred;   but  he  contends  that  the  con- 
tract was  not  carried  out,  the  transaction  being  changed 
from  a  sale  into  a  mortgage.     It  is  indeed  conceivable, 
that  after  the  contract  was  made  the  parties  might  have 
arranged  coUusively  that  there  should  be  an  instrument 
which  should  be  treated  as  inoperative,  or  that  there 
should  be  a  new  conveyance  of  the  property  to  the  mort- 
gagee.    We  are  to  draw  inferences  of  fact;  but  such 
an  inference  is  not  within  the  limits-  of  probability.     It 
appears  that  after  the  contract  of  sale  was  made  it  was 
not  convenient  for  the  purchaser  to  pay  the  whole  of 
the  purchase  money  down,  and  there  was  an  agreement 
allowing  the  larger  part  to  remain  on  a  mortgage  of  the 
property,  payable  by  yearly  instalments.     And  in  order 
to  have  the  estate  as  a  security,  instead  of  being  con- 
veyed to  the  purchaser,  it  was  conveyed  to  a  trustee 
upon  trust  to  sell  in  case  the  purchaser  should  make 
default,  and  upon  satisfaction  of  the  trusts  to  assign  the 
premises  to  the  purchaser.     This  was  merely  a  mode  of 
carrying  out  the  original   contract  of  sale  which  the 
mortgagee  and  vendee  had  a  right  to  adopt  as  most 
convenient  to  them,  and  in  which  the  mortgagor  had 
no  interest.     Mr.   Wuliams  contends  that  a  mortgagee 
cannot    exercise   a  power  of  sale  of  this   description 
unless  he  receives  the  whole  of  the  purchase  money, 
and  that  a  bargain  that  the  greater  part  of  it  is  to 
remain  on  mortgage  is  not  a  valid  execution  of  the 
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power.  If  there  were  any  authority  for  that  contention  I868. 
we  should  be  bound  by  it ;  and  if  the  right  of  redemp-  Thuelow 
tion  was  not  extinguished  we  must  give  effect  to  it,  and  mackmoh 
hold  that  the  title  was  incumbered.  Davey  v.  Durrant(a), 
which  is  the  only  authority  upon  the  subject,  is  the  other 
way,  and  in  one  respect  is  even  stronger  than  the 
present  case,  because  the  original  contract  of  sale  in 
that  case  provided  that  a  portion  of  the  purchase 
money  should  not  be  paid  down,  which  Mr.  WiUiams 
contends  cannot  be  allowed ;  and  yet  it  was  held  that 
the  sale  was  bona  fide  and  a  good  exercise  of  the  power. 
We  were  referred  to  the  very  high  authority  of  Lord  St. 
Leonards,  in  his  learned  work  on  Vendors  and  Purchcisers^ 
p.  66,  14th  ed.  I  do  not  however  read  the  passage 
referred  to  in  the  same  sense  as  Mr.  Williams  does,  but 
rather  as  intimating  that  there  may  be  a  transaction 
which,  though  apparently  or  colourably  a  sale,  is  not  so 
in  reality,  and  therefore  would  not  be  an  execution  of 
the  power  of  sale.  Here  the  sale  and  the  mortgage 
were  distinct  transactions,  as  in  Davey  v.  Durrani: 
there  was  a  real  sale  by  the  mortgagee,  and  a  real  mort- 
gage by  the  purchaser  to  secure  the  purchase  money, 
and  the  title  was  not  incumbered,  because  there  was  no 
outstanding  term  or  right  of  redemption. 

Hannen  J.  concurred. 

Hayes  J.  had  been  counsel  in  the  case,  and  therefore 
took  no  part. 

Judgment  for  the  defendant. 

(a)  I  DeG.4  J.  535. 
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Friday, 

Bill  of  ex- 
change. 
Liability  of 
acceptor. 
Discharge  of 
acceptor  by 
holder. 
Action  Ity 
indorsee. 


Woodward  and  another  against  Pell. 

A  bill  of  exchange  accepted  by  the  defendant  was  indorsed  to  C,  who 
indorsed  it  in  blank.  A  bank,  being  the  holders  of  the  bill  at  matarity, 
commenced  actions  against  the  defendant  and  C,  and  signed  judgment 
against  the  defendant  on  the  3rd  March.  On  the  2l8t  March,  C.  paid 
the  amount  due  on  the  bill  to  the  bank,  and  an  order  was  made  to  stay 
proceedings  in  that  action  on  payment  of  costs :  the  costs  were  taxed, 
and  the  amount  paid  on  the  13th  April ,  and  the  bill  was  then  delirered 
to  C,  who  being  indebted  to  the  plaintiJ9^  in  a  larger  amount  transferred 
it  to  them.  On  the  29th  March  the  bank  charged  the  defendant  in 
execution  on  their  judgment,  but  on  the  same  day  discharged  him  on 

Sayment  of  the  costs.  Hekl,  that  the  plaintiff  wert*  entitled  to  sue  the 
efendant  on  the  bill  notwithstanding  his  discharge  by  the  bank ;  that 
C/s  right  of  action  on  the  bill  was  rested  on  the  2lst  March,  and  that 
the  only  effect  of  nonpayment  of  the  costs  was  that  the  bank  had  a  lien 
upon  the  bill  for  their  amount. 

T^ECLARATION  against  the  defendant  aa  acceptor 
of  a  bill  of  exchange  for  300/.,  drawn  by  Messrs. 
Cresswell  and  Sons,  indorsed  by  them  to  H,  W,  Cresstcell, 
who  indorsed  it  to  the  plaintiffs,  with  the  common 
counts  for  money  paid,  for  interest,  and  upon  accounts 
stated. 

First  plea  to  the  first  count.  That  when  the  bill 
became  due  The  Metropolitan  and  Provincial  Banking 
Company  (Limited)  were  holders  of  it,  who  thereupon 
impleaded  the  defendant  as  the  acceptor  of  the  bill  in 
an  action  for  the  recovery  of  the  amount,  in  which 
action  they  recovered  jud^n^ent  against  him  for  the 
amount  of  the  bill  and  all  damages  sustained  by  them 
by  reason  of  the  nonpayment  thereof,  together  with 
their  costs  of  suit ;  and  afterwards  the  -  Company 
issued  a  writ  of  capias  ad  satisfaciendum  upon  the 
judgment  in  the  usual  form  and  duly  indorsed  to  levy 
the  debt,  damages  and  costs  against  the  now  defendant 
directed  to  the  sheriff  of  Middlesex^  under  which  writ 
the  now  defendant  was  arrested  by  and  detained  in  the 
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custody  of  the  sheriff  until  he  was  released  and  dis-        180S. 
charged  therefrom  by  the  Company,  and  afterwards  and  "woodward 
after  such  release  and  discharge  the  Company  trans-        ^^^^ 
ferred  the  bill  to  the  plaintiffs,  and  the  plaintiffs  took 
and  received  the  same  with  notice  of  the  premises. 

Second  plea  to  the  residue  of  the  declaration.  Never 
indebted. 

Replication  to  the  first  plea.  That  after  the  bill 
had  been  indorsed  to  H.  IV,  Cresswelly  the  banking 
Company  became  the  holders  of  the  bill  as  trans- 
ferees and  indorsees  of  and  from  //.  IV,  Cressweil, 
and  that  upon  the  maturity  and  dishonour  of  the  bill 
//.  fV.  Cressweil  was  liable  to  pay  the  amount  of  it  to 
the  bank  as  holders  thereof  by  reason  of  his  iiaving 
indorsed  the  same  in  blank  and  transferred  it  to  them, 
and,  before  they  recovered  judgment  and  issued  the  writ 
of  execution  against  the  defendant,  H.  JV.  Cressweil 
had  been  compelled  by  proceedings  duly  taken  by  and 
at  the  suit  of  the  banking  Company  to  pay,  and  had 
paid  to  them  the  amount  of  the  bill,  and  had  taken  up 
the  same  and  thenceforth  became  and  was  the  lawful 
holder  of  the  bill  until  he  afterwards  indorsed  the  same 
for  valuable  consideration  to  the  plaintiffs,  and  the 
plaintiffs  thenceforth  became  and  were  the  bon£t  fide 
holders  of  the  bill  for  value,  and  the  defendant  did  not 
at  any  time  pay  or  discharge  the  amount  of  the  bill 
or  any  part  thereof  to  the  banking  Company  or  to  any 
other  person. 

Issue  thereon. 

The  action  was  tried,  before  Keating  J.,  at  the 
Gloucester  Summer  Assizes,  1866,  when  a  verdict  was 
found  for  the  plaintiffs,  subject  to  the  following  case. 

The   bill  of  exchange  upon  which   the   action   was 
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18G8.        brought  was  a  bill  for  300/.  dated  the  7th  AuguU^  1865, 
Woodward    P&J&ble  four  months  aftet  date,  and  drawn  by  Edward 

PsLL.  Cresswell  and  Sons  upon  and  accepted  by  the  defendant. 
It  was  duly  indorsed  by  Edward  Cresswell  and  Sons  to 
Henry  WiUiam  Cresswell,  who  indorsed  it  in  blank  and 
handed  it  to  J.  C,  Hodges,  and  the  latter  indorsed  it  to 
his  bankers,  The  Metropolitan  and  Provincial  Banking 
Company,  who  held  the  bill  as  such  indorsees  at  matu- 
rity. The  bank  commenced  three  actions  upon  it 
against  the  defendant,  the  acceptor,  against  E,  Cresswell 
Sf  Sons,  the  drawers,  and  against  H.  W.  Cresswell, 
In  the  action  by  the  bank  against  H,  W.  Cresswell  the 
writ  was  issued  on  the  15th  January,  1866.  On  the 
13th  March,  1866,  H.  W,  Cresswell,  for  the  purpose  of 
taking  up  the  bill,  handed  over  to  J,  C.  Hodges  securi- 
ties for  an  amount  equal  to  that  of  the  bill,  and  out  of 
the  proceeds  of  those  securities  and  on  behalf  of  H.  fV. 
Cresswell,  Hodges  paid  on  the  2l8t  March,  1866,  the 
amount  due  on  the  bill  to  The  MetropoUian  and  Pro^ 
vincial  Banking  Company,  whereupon,  on  the  8rd  AprU, 
an  order  was  made  to  stay  proceedings  on  payment  of 
costs.  The  bill  remained  in  the  hands  of  the  bank 
until  the  costs  were  taxed  and  paid.  The  costs  were 
taxed  at  21/.  1 U.  4d.,  and  that  sum  was  on  the  13th 
April,  1866,  paid  to  the  bank  by  the  plaintiffs  as 
solicitors  for  and  on  behalf  of  H.  ^r.  Cresswell,  and  on 
the  same  day  the  bill  was  delivered  over  to  the  present 
plaintiffs  as  such  solicitors.  Two  or  three  days  after- 
wards and  before  the  31st  May,  1866,  the  plainti£b»  to 
whom  H.  W.  Cresswell  was  indebted  for  costs  in  an 
amount  larger  than  that  of  the  bill,  applied  to  him  for 
money  on  account,  and  he  transferred  to  them  the  bill 
in  question^  which  had  already  been  indorsed  in  blank 
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by  him^  in  part  payment  of  their  claim  against  him^  but        186.S. 
there  was  no  further  or  other  indorsement  of  the  bill  to    woodward 
the  plaintiffs.     In  the  action  by  the  bank  against  the        p]['^^ 
defendant  the  writ  was  issued  on  the  29th  December, 
1865.     Judgment  was  signed  on  the  3rd  March,  1866, 
and  on  the  6th  March  the  bank  lodged  a  ca.  sa.  against 
the  defendant  on  the  judgment,  which  the  sheriff  of 
Middlesex  indoTBed,  to  satisfy  310/.  9«.  lid,,  being  the 
amount  due  on  the  bill  and  costs,  and  1/.  5s.  costs  of 
execution,   &c.     On   the  29th   March  the  defendant, 
having  been  arrested  in  another  suit,  was  informed  by 
the  sheriff^s  officer  that    he   held   this   ca.    sa.     The 
sheriff's  officer  then  communicated  with  the  bank  and 
received  au  order  to  detain  the  defendant  under  their 
execution,  which  he  did  accordingly,  and  subsequently, 
about  four  hours  afterwards,  the  following  order  : — 

"  29th  March. 
^'  Metropolitan  and  Provincial  Bank  v.  PelL 
*'  Discharge  the  defendant  as  to  this  action  on  pay- 
ment of  9/.  Is.  lOd.  and  your  fees.'' 

This  payment  was  made,  and  thereupon  the  defendant 
was  released.  No  receipt  was  given  by  the  sheriff  for 
the  payment  made  to  him  by  the  defendant,  but  on  the 
12th  April,  when  the  sheriff  paid  over  to  the  bank  the 
sum  of  9i  Is.  lOcL,  the  following  receipt  was  given : — 

"  In  the  Exchequer  of  Fleas.  The  Metropolitan  and 
Provincial  Banking  Company  v.  Geo.  Pell.  Received 
April  12th,  1866,  of  Mr.  Bower,  officer  to  the  Sheriff  of 
Middlesex,  the  sum  of  9/.  \s.  \0d.,  in  discharge  of  debt 
and  costs  herein. 

"  For  Davidson,  Carr  and  Bannister, 

'*  Phiintiff's  Attorneys. 
"j£a  Is.  lOf/.  ''James  Holditch. 

"  12/4  66.'' 
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186S.  ^^^^  ^un^  ^^  the  amount  of  taxed  costs  due  to  the 

Woodward    ^^^^  ^  ^^^^^  action  against  the  defendant  PelL    No 

Pell.  further  or  other  payment  was  at  any  time  made  by  the 
defendant  Pett  in  respect  of  the  bill.  The  plaintiffs  on 
the  Slst  May,  1866,  and  after  the  bill  had  been  trans- 
ferred  to  them  by  H.  W.  Cresswett,  commenced  the 
present  action. 

It  was  agreed  between  the  parties  that  the  pleadings 
should  form  part  of  the  case ;  also  that  the  Court  should 
be  at  liberty  to  draw  any  inferences  of  fact  which  in  the 
opinion  of  the  Court  a  jury  ought  to  have  drawn,  and 
to  make  any  amendments^  in  the  pleadings  which  the 
Judge  before  whom  the  cause  was  tried  ought  to  have 
made. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  defendant  remained  liable  to  pay  the  amount  of 
the  bill  to  the  plaintiffs. 

Matthews,  for  the  plaintiffs. — The  averment  in  the 
plea,  that  the  bank  after  the  discharge  of  the  defendant 
by  them  transferred  the  bill  to  the  plaintiffii,  was  not 
proved.  In  Callow  v.  Lawrence  (a),  cited  in  Byles  an 
Bilk,  165,  9th  ed.,  Lord  ElUnbormgh  says,  ''a  bill  of 
exchange  is  negotiable  ad  infinitum  until  it  has  been 
paid  by  or  discharged  on  behalf  of  the  acceptor.  If  the 
drawer  has  paid  the  bill,  it  seems  that  he  may  sue  the 
acceptor  upon  the  bill,  and  if,  instead  of  suing  the 
acceptor,  he  put  it  into  circulation  upon  his  own  indorse- 
ment only,  it  does  not  prejudice  any  of  the  other  parties 
who  have  indorsed  the  biU,  that  the  holder  should  be  at 
liberty  to  sue  the  acceptor.''  All  sureties  are  discharged 
by  the  discharge  of  the  principal,  and  therefore  the  bank 

(a)  ^M.^S.  95.  97. 
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by  discbarging  the  acceptor  from  execution  discharged  the  1868. 
prior  indorsers ;  English  v.  Darley  {a) ;  but  by  discharging  Woodward 
him  from  liability  to  them  they  did  not  discharge  him  pj|^^ 
as  against  other  parties  who  became  entitled  to  the  bill. 
[Lush  J.  An  indorser  stands  in  a  double  position,  as 
regards  the  holder  he  is  a  surety^  but  he  is  also  a  creditor 
of  the  acceptor :  he  may  be  discharged  in  his  capacity  of 
surety,  but  as  to  the  acceptor  and  prior  indorsers  he 
remains  a  creditor.]  Judgment  without  satisfaction  is 
no  payment.  Tarleton  v.  AUhusen  (&).  And  Thompson 
V.  Parish  (c),  overruling  Littledale  J.  in  Beard  v. 
McCarthy  {d),  decides  that  taking  a  debtor  in  execution 
under  a  ca.  sa.  is  not  to  all  intents  and  purposes  an 
extinguishment  of  the  debt.  Here  Cresswell,  who  was 
a  surety,  having  no  defence  to  the  action  brought 
against  him,  paid  the  amount  of  the  bill,  as  he  was 
bound  to  do,  and  having  acquired  a  right  of  action 
on  the  bill  previously  to  the  execution  against  the 
defendant  by  the  bank,  is  seeking  to  recover  the 
amount  from  the  principal.  The  bank  cannot  release 
or  discharge  that  previously  acquired  right.  [Hayes  J. 
How  could  the  bank  discharge  the  defendant  from  a 
debt  which,  having  been  paid  by  Cresswell,  was  no  longer 
due  to  them  ?]  In  Byks  on  BiUs,  214-5,  9th  ed.,  it  is 
said,  "  It  was  long  an  unsettled  question,  whether  pay- 
ment in  part  or  in  full  by  the  drawer  to  the  holder  will 
discharge  the  acceptor  pro  tanto,  or  whether  the  holder 
may,  nevertheless,  recover  the  whole  amount  from  the 
acceptor,  and  hold  an  equivalent  to  the  amount  received 
from  the  drawer,  as  money  received  of  the  acceptor  to 
the  drawer's  use.    .    .    .    The  better  opinion,  however, 

(a)  2B.^P,  61.  (6)  2A.^E.  32. 

(c)  5  C,  B.  N.  8,  685.  (d)  9  BowL  P.  C.  136. 
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1868.       seems  to  be,  that  to  an  action  against  the  aoceptor,  pay- 

WooDWA&D~  meut  by  the  drawer  is  no  plea,  but  only  converts  the 

p^j^        holder  into  a  trustee  for  the  drawer  when  the  holder 

afterwards  recovers  of  the  acceptor/'     If  the  plaintiffs 

could  sue  on  a  special  count  there  is  no  reason  why 

they  should  not  sue  on  the  bilL 

HOI,  for  the  defendant.— The  bank  being  the  holders 
of  the  bill  were  the  only  persons  who  could  give  the 
acceptor  a  dischai^  from  execution,  and  they  gave  it 
on  the  29th  March,  before  Cresswett  by  payment  of  the 
costs  became  entitled  to  the  bill.  That  discharge 
extinguished  the  debt  for  all  purposes;  Jaques  v. 
Withy  (a),  per  Ashursi  J. 

Matthews  J  in  reply. 

Lush  J.  The  plaintiflb  are  entitled  to  judgment. 
The  Metropoliian  and  Provincial  Banking  Company  were 
the  holders  of  the  bill  at  maturity,  and  brought  actions 
upon  it  against  the  defendant  as  acceptor,  against  the 
drawers,  and  against  the  indorser  CresswelL  They 
obtained  judgment  against  the  acceptor  on  the  8rd 
March,  1866,  and  issued  a  writ  of  ca.  sa.,  which  they 
lodged  with  the  sheriff  on  the  6th.  On  the  21st,  before 
it  was  executed,  CrtssweU  paid  the  amount  due  on  the 
bill  to  the  bank.  If  he  had  paid  the  costs  also  he 
would  have  had  a  right  to  the  possession  of  the  bill, 
and  to  sue  the  acceptor  upon  it  The  defendant  was 
taken  in  execution  on  the  ca.  sa.  by  the  bank  on  the 
29th  March,  and  discharged  on  the  same  day.  But 
Cresswell,  having  ou  the  21st  paid  the  amount  due  on 

(ff)  1  r.  B,  5o7.  509. 
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the  bill^  was  entitled  to  have  the  judgment  obtained  by        1868. 

the  bank  against  the  defendant  assigned  to  him,  and  to     Woodward 

proceed  upon   it;    his  right  of  action  therefore  was        ^^^ 

vested  on  the  21st.     If  the  discharge  of  the  defendant 

from  execution   by  the  bank   were  an  answer  to  an 

action  by  CressweU,  the  result  would  be  that  the  holder 

by  discharging  the  principal  debtor^  which  was  his  own 

voluntary  act^  would  take  away  the  prior  remedy  of  the 

surety.     But  it  would  be  monstrous  so  to  hold.     Thus 

the  matter  would  have  stood  if  CressweU  had  paid  the 

debt  and  costs  on  the  2lst  March;  the  fact  is  that  he 

paid  the  amount  of  the  bill  only  on  that  day,  and  the 

costs  not  until  the  13th  jtpriL     The  only  effect  however 

of  the  nonpayment  of  the  costs  was  that  the  bank  had 

a  lien  on  the  bill  for  their  amount.     CresswelTs  title 

was  complete  on  the  21st  Marchf  and  his  right  of  action 

could  not  be  taken  away  by  any  act  done  by  the  bank 

after  it  had  vested ;  and  therefore  the  plaintifPs  to  whom 

this  right  was  transferred  are  entitled  to  recover. 

Hannen  and  Hayes  JJ.  concurred. 

Judgment  for  the  plaintiffs. 


FoED  and  others  against  Coteswoeth  and      ^.^J^ijth 

another. 

[Beportedi  ante  p.  559.] 
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1868. 


Friday,  Mainwaring  agomst  MiLNEB  and  another. 

NotxmJber^ih, 

11  (r.  4  #  1  1.  Stat.  11  ^.  4  #  1  ^.  4.  c.  70.  $,  21.,  by  which  a  defendant  "  held 

W,  4.  c.  70.  to  ^^  upon  any  mesne  process"  may  be  rendered  either  to  the  prison 

0.  21.  of  the  Court  out  of  which  process  issued,  or  to  the  common  gaol  of  the 

1^2  Viet.  county  in  which  he  was  arrested,  appHes  to  arrest  on  a  writ  of  capias  to 

e.  1 10.  9.  a  hold  to  bail  under  stat.  1  &  2  Vkt  c.  1 10.  *.  3. 

Arrest  on  2.  Notwithstanding  the  Queen's  prison  is  by  The  Queen*8  Prison  Dis- 

capias  to  hold  continuance  Act»  1862, 25  &  26  Vict  c.  104.,  discontinued  as  a  debtor's 

to  bail.  prison,  a  recognizance  of  bail  conditioned  to  render  the  defendant  "  into 

Rocognizance,  ^^  custody  of  the  keeper  of  the  Queen's  prison"  is  sufficient,  and  is 

QueerCs  satisfied  by  a  render  to  the  gaol  of  the  county  in  which  he  was  arrested. 
PriwnDis- 

Act,  1862.  1  DECLARATION  on  a  recognizance  of  bail^  by  which 
c^  1^  the  defendants  undertook  that  if  W.  Milner  should 

be  condemned  in  an  action  of  debt,  then  depending  in 
this  Court  at  the  suit  of  the  plaintiff,  he  ''  should  satisfy 
the  costs  and  condemnation,  or  should  render  himself 
into  thQ  custody  of  the  keeper  of  the  Queen's  Prison^ 
or  that  the  defendants  would  do  it  for  him." 

Plea.  That  W,  Milner  was  held  to  bail  on  a  writ  of 
capias  issued  under  stat.  1  &  2  VicL  c.  110.,  under 
which  writ  he  was  arrested  in  the  county  of  York  ;  that 
on  the  occasion  in  the  declaration  mentioned,  fT.  Milner 
in  due  time  rendered  himself  to  the  common  gaol  of  the 
county  in  which  he  was  so  arrested  according  to  the 
form  of  the  statute  in  such  case  made  and  provided. 

Demurrer,  and  joinder. 

Stat.  11  G.  4  &  1  fV.  4.  c.  70.  8.  21.  enacts,  "That 
a  defendant,  who  shall  have  been  held  to  bail  upon  any 
mesne  process  issued  out  of  any  of  His  Majesty's 
superior  Courts  of  Record,  may  be  rendered  in  discharge 
of  his  bail,  either  to  the  prison  of  the  Court  out  of 
which  such  process  issued,  according  to  the  practice  of 


XXXII.   VICTORIA.  i003 

8uch  Court,  or  to  the  common  gaol  of  tbe  county  in        1868. 
which  he  was  so  arrested^  and  the  render  to  the  county   Munwariho 
gaol  shall  be  effected  in  the  manner  following ;  &c.,  and      milner 
the  sheriff  or  other  person  responsible  for  the  custody 
of  debtors  in  such  county  gaol  shall^  on  such  render  so 
perfected^  be  duly  charged  with  the  custody  of  such 
defendant,  and  the  said  bail  shall  be  thereupon  wholly 
exonerated  from  liability  as  such/' 

Stat.  1  &  2  Vict  c.  110.,  ''An  Act  for  abolishing 
arrest  on  mesne  process  in  civil  actions,  except  in  certain 
cases ;'  &c.  Sect.  1,  after  reciting  that "  the  present  power 
of  arrest  upon  mesne  process  is  unnecessarily  extensive 
and  severe,  and  ought  to  be  relaxed,^'  enacts  ''That 
from  and  after  the  time  appointed  for  the  commence- 
ment of  this  Act  no  person  shall  be  arrested  upon 
mesne  process  in  any  civil  action  in  any  inferior  Court 
whatsoever,  or  (except  in  the  cases  and  in  the  manner 
hereinafter  provided  for)  in  any  superior  Court." 

Sect.  8.  "  If  a  plaintiff  in  any  action  in  any  of  Her 
Majesty's  superior  Courts  of  law  at  Westminster^  in 
which  the  defendant  is  now  liable  to  arrest,  whether 
upon  the  order  of  a  Judge,  or  without  such  order,  shall, 
by  the  affidavit  of  himself  or  of  some  other  person, 
shew,  to  the  satisfaction  of  a  Judge  of  one  of  the  said 
superior  Courts,  that  such  plaintiff  has  a  cause  of  action 
against  the  defendant  or  defendants  to  the  amount  of 
2QI  or  upwards,  or  has  sustained  damage  to  that 
amount,  and  that  there  is  probable  cause  for  believing 
that  the  defendant  or  any  one  or  more  of  the  defendants 
is  or  are  about  to  quit  England  unless  he  or  they  be 
forthwith  apprehended,  it  shall  be  lawful  for  such  Judge, 
by  a  special  order,  to  direct  that  such  defendant  or 
defendants  so  about  to  quit  England  shall  be  held  to 
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1868.  1)^1  for  such  sam  aa  snch  Judge  shall  think  fit,  not 
Mainwariho  cxc^ing  the  amount  of  the  debt  or  damages;  and 
MiuiER  thereupon  it  shall  be  lawful  for  such  plaintiff,  within 
the  time  which  shall  be  expressed  in  such  order,  but 
not  afterwards,  to  sue  out  one  or  more  writ  or  writs  of 
capias  into  one  or  more  different  counties,  as  the  case 
may  require,  against  any  such  defendant  so  directed  to 
be  held  to  bail,  which  writ  of  capias  shall  be  in  the 
form  contained  in  the  schedule  to  this  Act  annexed,  and 
shall  bear  date  on  the  day  on  which  the  same  shall  be 
issued." 

RyalU,  in  support  of  the  demurrer. — First.  Stat. 
11  6.  4  &  1  ff^.  4.  c.  70.  s.  21.  applies  only  to  a 
defendant  held  to  bail  upon  mesne  process ;  and  a  capias 
to  hold  to  bail  under  stat.  1  &  2  VicL  c.  110.  s.  3.  is 
not  mesne  process  within  the  former  statute.  [Lush  J. 
Stat.  1  &  2  Vict  c.  110.  s.  1.  enacts  that  no  person 
shall  be  arrested  upon  mesne  process  '^  except  in  the 
cases  and  in  the  manner  hereinafter  provided  for.''] 
That  may  reserve  the  right  of  arrest  in  certain  cases ; 
but  in  Brown  v.  APMillan  (a),  where  it  was  held  that 
a  capias  under  stat  1  &  2  VicL  c.  110.  s.  8.  might  be 
issued  into  a  county  palatine,  although  it  was  indorsed 
for  a  less  sum  than  50/.,  notwithstanding  the  restriction 
in  stat.  7  &  8  G.  4.  c.  71.  s,  7.  that  no  sheriff  or  other 
ofiicer  within  tlie  counties  palatine  shall,  upon  any 
mesne  process  issuing  out  of  the  superior  Courts  at 
Westminster^  arrest  or  hold  any  person  to  special  bail, 
unless  the  process  were  indorsed  for  bail  in  a  sum  not 
less  than  50/.,  Parke  B.  said,  p.  200,  "  The  1  &  2  Viet. 
c.  110.  s.  I.  abolishes  arrest  on  mesne  process  issuing 
from  the  superior  Courts,  except  in  certain  cases  specially 

(<i)  7  M.fW.  196. 
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provided  for.  The  eflfect  of  the  first  section^  if  it  stood  1868. 
alone^  would  be  to  render  the  7  &  8  6.  4.  a  dead  letter,  MAiKWARma 
and  to  do  away  altogether  with  arrest  on  mesne  process,  milher 
in  the  counties  palatine  as  well  as  elsewhere.  But  the 
third  section  gives  a  right  of  arrest  in  certain  cases,  and 
provides  for  the  purpose  a  new  writ  of  mesne  process — 
not  of  mesne  process  in  the  sense  in  which  the  word 
is  used  in  the  former  Act,  but  mesne  in  this  sense, 
that  it  is  a  proceeding  to  be  taken  between  the  com- 
mencement of  the  suit  and  final  judgment ;  which  is 
issued  for  the  collateral  purpose  of  obtaining  security 
for  the  amount  of  the  plaintifi^*s  claim,  if  recovered 
in  the  suit,  and  not  for  the  advancement  of  the  suit 
itself  (a).  Stat.  1  &  2  Vict  c.  110.  *.  1.  abolishes  the 
whole  practice  of  arrest  upon  mesne  process  except 
so  far  as  it  is  expressly  reserved,  and  sect.  3  says 
nothing  about  rendering  the  debtor.  In  Ireland  v« 
Berry  (i)  it  was  held  that  R.  G.  T.  T.  8  fF.  4.  r.  1,  . 
which  orders  that  a  defendant  who  has  been  arrested 
on  a  capias  shall  be  discharged  unless  the  plaintiff 
declares  before  the  end  of  the  term  next  after  the 
arrest,  did  not  apply  to  an  arrest  upon  a  capias  issued 
under  stat  1  &  2  Vict  c.  110.,  as  the  detention  was  on 
a  collateral  proceeding  and  not  under  process  within  the 
meaning  of  stat.  2  &  3  fV.  4,  c,  39.,  "  for  uniformity  of 
process  in  personal  actions."  Formerly,  a  person  how- 
ever solvent  might  be  arrested  on  mesne  process :  now 
a  person  can  only  be  arrested  if  he  is  about  to  quit  £nff~ 
land.  Also  under  the  old  process,  a  defendant  in  custody 
could  not  be  discharged  except  for  irregularity  without 
extinguishing  the  debt,  whereas  a  defendant  in  custody 
under  stat.  1  &  2  Vict.  c.  110.  *.  3.  may  be  discharged  the 

(a)  See  Baron  de  Mesnil  v.  Dakin,  8  B.  4'  ^.  650,  note  (a), 
^b)  5  Q.  B.  551 ;  1  />.  #  L.  866. 
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1868.  day  after  the  arrest  and  on  terms.  [^Forbes,  in  support  of 
Maihwariho  the  plea,  referred  to  R.  G.  H.  T.  1858,  16  Vict,  r.  106., 
HiLNEB.  *'  ^^  application  by  a  defendant  or  his  bail,  or  either  of 
them,  for  an  order  to  render  a  defendant  to  a  county 
gaol,  it  shall  be  specified  on  whose  behalf  such  applica- 
tion shall  be  made,  the  state  of  the  proceedings  in  the 
cause,  for  what  amount  the  defendant  was  held  to  bail, 
and  by  the  sheriff  of  what  county  he  was  arrested,  which 
facts  shall  be  stated  in  the  order;  and  that  on  such 
order  being  lodged  with  the  gaoler  of  the  county  gaol 
in  which  such  defendant  was  so  arrested,  the  defendant 
may  be  rendered  to  his  custody  in  discharge  of  the 
bail '/'  &c.     (See  I  E.  ^  B.  App.  I.,  p.  xx.)] 

Secondly.  If  the  recognizance  is  right  the  plea  does 
not  show  a  performance  of  it,  as  the  condition  is  abso- 
lute that  the  render  of  the  debtor  should  be  "  into  the 
custody  of  the  keeper  of  the  Queen's  Prison.''  [Lush  J. 
By  The  Queen's  Prison  Discontinuance  Act,  1862, 
25  &  26  Vict.  e.  104.,  the  Debtors'  Prison  for  London 
and  Middksex,  in  Whitecross  Street,  is  substituted  for 
the  Queen's  Prison :  there  is  no  longer  any  prison  of 
the  Court  of  Queen's  Bench  except  for  criminals.] 

Forbes,  contra,  was  not  called  upon. 

Lush  J.  I  give  my  opinion  with  more  diffidence 
than  I  should  have  felt  formerly.  However  since  the 
passing  of  stat.  1  &  2  Vict.  c.  110.  it  has  never  been 
doubted  that  the  facilities  for  rendering  defendants  in 
discharge  of  their  bail  provided  by  stat.  1 1 6?.  4  &  1  ^.  4. 
e.  70.  5.  21.  apply  to  defendants  in  custody  under  stat 
1  &  2  Vict.  c.  110.,  and  R.  G.  H.  T.  1853, 16  Vict.,  r.  106, 
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recognizes  the  practice  under  the  former  statute  as  1868. 
still  continuing.  Stat.  11  6?.  4  fif  1  fT.  4.  c.  70.  s.  21.  maiswariiio 
enacts  that  the  debtor  may  be  rendered  either  to  the  milkbr. 
prison  of  this  Court  or  to  the  common  gaol  of  the 
county^  and  uses  the  term  mesne  process,  which  is 
as  much  applicable  to  a  writ  of  capias  under  stat.  1  &  2 
Viet.  c.  110.  f.  8.  as  to  the  old  writ.  The  distinction 
between  the  two  is^  that  at  the  time  of  the  passing  of 
the  former  Act  the  writ  of  capias  was  the  commencement 
of  the  action  and  could  be  issued  at  the  will  of  the  party^ 
whereas  since  stat.  2  &  8  fV.  4.  c.  89.  s,  1.  all  personal 
actions  in  the  superior  Courts  are  commenced  by  writ 
of  summons,  and  the  present  writ  of  capias  under  stat. 
1  &  2  Vict,  c.  110.  s.  8.  is  collateral  to  the  action^  and 
is  only  issuable  by  special  order  of  a  Judge.  But  it  is 
mesne  process  in  the  sense  that  it  is  preliminary,  as  dis- 
tinguished from  final  process,  the  object  of  it  being  to 
obtain  security  for  the  debt  if  recovered,  not  to  keep 
the  debtor  in  prison  as  a  satisfaction  of  the  debt.  And 
every  reason  which  existed  for  stat.  11  Cr.  4&1  ^4. 
c.  70.  s.  21 .  applying  to  persons  in  custody  before  the 
passing  of  stat.  1  &  2  Vict.  c.  110.  applies  now. 

Then,  assuming  that  a  render  to  the  county  gaol 
would  be  a  discharge  of  the  bail  if  the  recognizance 
were  properly  framed,  is  this  render  a  discharge,  the 
recognizance  being  in  its  present  form?  I  do  not  say 
that  the  recognizance  might  not  have  been  more  pro- 
perly framed  so  as  to  give  notice  to  both  parties  of  what 
the  defendants  were  bound  to  do.  When  the  form  of 
this  recognizance  was  first  used,  the  Queen's  Prison, 
which  belonged  to  this  Court,  was  intended ;  but  stat 
25  &  26  Fict  c,  104.  has  abolished  that  prison  as  a 
place  of  imprisonment  for  debtors,  and  the  recognizance 

VOL.    IX.  3  X  B.   &  s. 
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1868.       if  construed  literally  would  have  no  meaning :  we  must 
llAiiwAKiBo  therefore   read  the   words   as   signifying  any   of  the 
MiuKB.      Queen's   prisons  in   England,  to  which,   under    stat 
11  6.  4  &  1  W,  4.  c.  70.  9.  21.,  the  debtor  may  law- 
fully be  rendered. 

Hannsn  J.  The  first  question  is,  what  did  the  bail 
by  this  recognizance  undertake  should  be  done  ?  They 
could  not  render  the  debtor  to  a  prison  which  was  not 
proper  for  that  purpose.  The  recognizance  must  be 
taken  to  mean  that  prison  which  by  law  is  substituted 
for  the  Queen's  prison.  According  to  Chithfs  Forms  of 
Practical  Proceedmgs  in  the  Courts  of  Queen's  Bench, 
ifCj  p.  408,  9th  ed.,  the  condition  of  the  recognizance  of 
bail,  whether  in  this  Court,  in  the  Common  Pleas  or 
in  the  Exchequer,  is,  that  the  defendant  render  himself 
to  *'  the  keeper  of  the  Queen's  prison"  :  the  form  is  not 
in  the  alternative. 

The  only  remaining  question  is,  whether  this  was  an 
arrest  on  mesne  process.  The  title  of  stat.  1  &  2  Vict. 
c.  110.  and  its  enactment  in  sect.  1  evidently  shew  that 
the  Legislature  intended  that  mesne  process,  viz.,  that 
which  is  not  final  process,  should  continue  in  certain 


Hates  J.  I  agree  in  the  last  observation ;  and  since 
the  passing  of  stat  25  &  26  Feet  c.  104  the  only  mode 
in  which  a  render  of  the  defendant  can  be  made  is  to 
the  gaol  of  the  county  in  which  he  is  arrested,  which  is 
the  gaol  of  the  sheriff. 

Judgment  for  the  defendants. 
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The  North  Eastern  Railway  Company,  appel-  Saturday, 

Kovember  28th. 

lants,  The  Local   Board  for  the   district  of 

c_  J       .  General  dis' 

bCARBOROUGH,  respondents.  trict  raU, 

Valuation  list. 

Local  Govern' 

Same,  appellants,  Same,  respondents.  ^^ent  Act, 

^     '^^  »  1         r  1868, 21*22 

Vict.  c.  98. 

1.  The  general  district  rate  made  by  a  Local  Board  of  Health  con-   'j,  . '     . 
Btituted  under  ThePubUc  Health  Act,  1848,  11  &  12  Vict  c.  63.,  and    t/nto»  ^«eM- 
The  Local  Government  Act,  1858,  21  &  22  Vict.  c.  98.,  ia  not  a  rate   ^/  ^^' 

"  which  by  law  is  required  to  be  based  upon  the  poor  rate*'  within  The  ?t!no  or  js.  Oft 

Union  Assessment  Committee  Act,  1862,  26  &  26  Vict.  c.  103.  8.  28.,  J°P-»     i^ 

and  therefore,  if  the  assessment  for  the  relief  of  the  poor  is  not  in  the  ''^^Sz:  ^' 

judgment  of  the  Local  Board  a  fiiir  criterion  for  the  general  district  rate,  'pj^  -    ^. 

they  may  make  a  new  valuation  in  pursuance  of  sect.  66  of  stat.  21  &  22  -^^^^  ^^ 

Vict.  c.  is.  w«^- 

2.  The  parish  of  S.  is  coextensive  with  the  borough  and  district,  and 
comprises  within  it  the  townships  of  S.  and  F.,  each  sepanitely  maintaining 
its  own  poor.  In  1867  the  Local  Board  made  two  district  rates,  and,  the 
poor  rate  being  in  their  judpfment  not  a  proper  criterion,  ordered  a  new 
valuation.  At  that  time  there  was  in  force  in  the  townships  of  S.  and 
F,  respectively  a  valuation  list  for  assessing  the  poor  rate  under  The 
Union  Assessment  Committee  Act,  1862,  26  &  26  Vict.  c.  103.  Held, 
that  the  Local  Board  were  not  bound  to  adopt  the  poor  law  assessment. 

3.  On  the  argument  of  a  special  case  stated  under  stat.  12  &  13  Vict, 
c.  46.  or  stat.  ^  &  21  Vict,  c,  43.,  the  appellant  begins ;  reversing  the 
practice  recognized  in  The  Overseers  of  Hilton  and  Walkerfield,  appts., 
The  Overseers  of  Bowes,  respts.,  T  B.  f  8.  223. 

^pWO  general  district  rates  having  been  made  by  the 
respondents  under  The  Public  Health  Act,  1848^ 
11  &  12  Vict  c.  63.^  and  The  Local  Oovernment  Act, 
1858)  21  &  22  Vict.  c.  98.,  after  notice  of  appeal  to  the 
Quarter  Sessions  for  the  borough  of  Scarborough,  in  the 
county  of  Yorki  against  each  of  the  rates  respectively, 
the  facts  in  each  of  the  appeals  were  stated  in  a  special 
case  under  stat.  12  &  13  Vict,  c,  45. 

The  district  oli  Scarboroughy  for  which  the  respondents 
are  the  Local  Board,  is  co-extensive  with  the  borough 
of  Scarborough,     The    parish   of  Scarborough   is   co« 

3x2 
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1868.  extensive  with  the  borough  and  diBtrict,  and  comprises 

^o„^  within  it  the  townships  of  Scarborough  and  Fabgrave^ 

IX*;  each  separately  maintaining  its  own  poor. 

Company  fY!\k%  first  of  the  appeals  was  against  a  general  district 

Scab-  rate  made  in  May.  1867.     The  hereditaments  and  pre- 

BOROOOB 

Local  Board,  mises  in  respect  of  which  the  appellants  were  rated  were 
situate  in  the  township  of  Scarborough  and  were  assessed 
and  assessable  to  a  rate  for  the  relief  of  the  poor  of  the 
township.  The  Union  Assessment  Committee  Act,  1862, 
25  &  26  Vict,  c.  103.,  was  applicable  at  the  time  of 
making  the  rate  to  the  township  of  Scarborough,  and 
there  was  then  in  force  in  the  township,  pursuant  to  the 
Act,  a  valuation  list  for  assessing  the  rate  for  the  relief 
of  the  poor,  which  was  duly  allowed,  approved  and 
delivered  to  the  overseers  by  the  assessment  committee 
of  the  Scarborough  Union,  in  which  the  township  was 
comprised.  In  the  rate  for  the  relief  of  the  poor  made 
next  before  the  making  of  the  district  rate  of  May, 
1867,  the  hereditaments  therein  included  were  respec- 
tively rated  according  to  the  annual  rateable  value 
appearing  in  the  valuation  list  pursuant  to  The  Union 
Assessment  Committee  Act,  1862.     . 

The  rate  for  the  relief  of  the  poor  being  in  the  judg- 
ment of  the  respondents  an  unfit  criterion  for  making  a 
general  district  rate,  a  valuation  was  made  by  some 
of  the  members  of  the  Board  appointed  as  a  sub-com- 
mittee for  that  purpose,  and  the  annual  rateable  value 
of  the  hereditaments  occupied  by  the  appellants  in  the 
township  of  Scarborough  was  ascertained  and  fixed  with 
reference  to  and  in  accordance  with  the  last  mentioned 
valuation,  and  did  not  accord  with  the  annual  rateable 
value  of  the  same  appearing  in  the  valuation  list  of  the 
assessment  committee,  nor  was  the  district  rate  of  May, 
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1866,  assessed  upon  tbe  Dct  annual  value  of  the  property 
rated  thereby  as  ascertained  by  the  rate  for  the  relief  of 
the  poor  made  next  before  the  making  of  the  district 
rate. 

The  second  appeal  was  against  another  general  dis- 
trict rate  made  by  the  respondents  on  the  27th  September, 

1867,  in  which  the  appellants  were  rated  in  respect  of 
hereditaments  and  premises  in  the  townships  of  Scar- 
borouffh  and  Fahgrave. 

This  rate  was  not  assessed  upon  the  net  annual  value 
of  the  property  thereby  rated  as  ascertained  by  the  rates 
for  the  relief  of  the  poor  for  the  townships  of  Scar- 
borough and  Fahgrave  made  next  before  the  making 
of  the  general  district  rate,  nor  were  the  hereditaments 
included  therein  rated  according  to  the  annual  rateable 
value  thereof  appearing  in  the  valuation  lists  then  in 
force  in  the  townships  pursuant  to  The  Union  Assess- 
ment Committee  Act,  1862,  but  upon  the  net  annual 
value  of  the  property  rated  thereby  ascertained  and 
fixed  with  reference  to  and  in  accordance  with  a 
valuation  previously  made  by  a  person  appointed  by  the 
respondents  for  that  purpose  in  manner  prescribed  by 
sect.  56  of  The  Local  Government  Act,  1858;  the  rate 
for  the  relief  of  the  poor  for  the  townships  of  Scar- 
borough  and  Fahgrave  respectively  made  next  before 
the  making  of  the  district  rate  being  in  the  judgment 
of  the  respondents  an  unfit  criterion  for  making  a 
general  district  rate. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  respondents  had  a  right  or  power  to  appoint 
a  person  or  persons  to  make  a  valuation  for  the  pur- 
pose of  the  general  district  rates,  and  to  ascertain 
the  net  annual  value  of  the  hereditaments  by  reference 
to  the   valuation   provided   by  sect.  56  of  The  Local 
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1868.        Goveinment  Act,  1858,  the  assessments  for  the  relief  of 

I^oRTH       the  poor  made  next  before  the  making  of  each  of  the  said 

j^^j?      district  rates  being  in  their  judgment  an  unfit  criterion 

Company      f^^  ^  general  district  rate;— or  whether,  the  general 

Soar.        district  rates  beine  rates  which  by  law  are  required 

Local  Board,    to  be  based  upon  the  poor  rate,  such  right  or  power 

was  taken  away  by  The  Union  Assessment  Committee 

Act,  1862,  sect  28,  or  otherwise,  and  consequently  the 

hereditaments  included  in  the  district  rates  must  be 

rated  according  to  the  annual  rateable  value  thereof 

appearing  in  the  valuation  list  in  force  at  the  time  of 

the  making  of  each  of  the  rates. 

By  sect.  55  of  The  Local  Grovernment  Act,  1858, 
21  &  22  VicL  c.  98.,  the  88th  and  95th  sections  of  The 
Public  Health  Act,  1848,  are  repealed,  and  in  lieu 
thereof  it  is  enacted  ''That  the  general  district  rates 
shall  be  made  and  levied  upon  the  occupier  of  all  such 
kinds  of  property  as  by  the  laws  in  force  for  the 
time  being  are  or  may  be  assessable  to  any  rate  for  the 
relief  of  the  poor,  and  shall  be  assessed  upon  the  full 
net  annual  value  of  such  property,  ascertained  by  the 
rate  (if  any)  for  the  relief  of  the  poor  made  next  before 
the  making  of  the  assessments  under  this  Act,  &c. 

Sect  66,  after  providing  that  for  the  purpose  of  assess- 
ing the  general  district  rate  the  Local  Board  are  to  have 
access  to  the  poor  rate  books,  enacts,  '*  If  there  is  no 
such  assessment  as  aforesaid  for  the  relief  of  the  poor 
by  reference  to  which  such  net  annual  value  can  be 
estimated,  or  if  such  assessment  is,  in  the  judgment  of 
the  Local  Board,  an  unfit  criterion  for  making  a  general 
district  rate,  a  valuation  shall  be  made  by  a  person 
appointed  by  the  Local  Board  for  that  purpose,  in 
manner,  as  near  as  circumstances  will  permit,  prescribed 
by"  Stat.  ^  k  7  W.  4.  c.  96.,  "  or  any  other  Act  for 
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the  time  being  in  force  for  regulating  parochial  assess- 
ments ;  and  the  net  annual  value  of  the  property  shall 
be  ascertained  by  reference  to  the  said  valuation  and 
assessments.^' 

By  The  Union  Assessment  Committee  Act^  1862^ 
25  &  26  Vict  c.  108.  s.  28.,  "  In  every  parish  where 
a  valuation  list  under  this  Act  has  been  approved  and 
delivered  to  the  overseers,  no  rate  for  the  relief  of  the 
poor^  or  other  rate  which  by  law  is  required  to  be  based 
upon  the  poor  rate,  shall  be  of  any  force,  unless  the 
hereditaments  included  in  such  rate,  except  as  herein- 
after provided,  be  rated  according  to  the  annual  rateable 
value  thereof  appearing  in  the  valuation  list  in^force  in 
such  parish ;"  &c. 
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Manisty  {C.  W,  fVoodall  with  him)  appeared  for  the 
respondents. 

Lush  J.  We  have  come  to  the  conclusion,  in  accord- 
ance with  the  practice  in  the  other  Courts^  that  in  cases 
stated  under  stats.  12  &  13  Vict.  c.  45.  and  20  &  21 
Vict,  c.  43.  the  appellant  should  begin  (a). 


Maule  {A.  W.  SimpsoK  with  him),  for  the  appellants. — 
The  district  rate  is  impliedly  a  rate  which  "  by  law  is 
required  to  be  based  upon  the  poor  rate.^'  The  Local 
Government  Act,  1858, 21  &  22  Vict.  c.  98.,  s.  55.  repeals 
sect.  88  of  The  Public  Health  Act,  1848,  11  &  12  Fict. 
c.  63.,  and  that  section  and  sect.  56  re-enact  it  with  the 
addition  of  a  discretionary  power  to  assess  property  for 
the   district  rate  by  having  a  fresh   valuation  made, 

(a)  See  Ellis  v.  iCe%,  Q  H.  ^  N,  222  j-  reversing  the  practice  recog- 
nized in  The  Overseers  of  Hilton  and  Walkerfield^  appts.,  The  Overtseers 
of  Bowes,  respts.,  7  B.  i'  S.  223.  224,  pi.  2.  234. 


1014  MICHAELMAS  VACATION. 

1868.  instead  of  taking  the  poor  rate  assessment  as  the  standard 
North  of  rateable  value ;  and  that  was  then  reasonable,  for  each 
j^'j^  parish  had  the  power  of  making  and  levying  its  own  poor 
Company  nte ;  and  if  the  assessment  for  the  district  rate  had 
^^'  necessarily  followed  that  for  the  poor  rate,  the  overseers 
Local  Board,  of  one  of  the  parishes  in  the  district  might,  by  under- 
valuing the  property  in  it,  have  given  it  an  unfair 
advantage  over  the  others  in  its  contribution  to  tiie 
district  rate.  But  the  necessity  for  that  ceased  after 
The  Union  Assessment  Committee  Act,  1862,  25  &  26 
FicL  c.  108.,  the  preamble  of  which  recites  that  ''  it  is 
expedient  that  more  effectual  provision  should  be 
made  for  securing  uniform  and  correct  valuations  of 
parishes  in  the  unions  of  England^**  was  passed  to  cure 
this  evil.  In  order  that  the  taxation  of  property  through- 
out the  union  may  be  uniform,  the  power  of  assessing  it 
in  the  union  is  given  by  sect.  16  to  the  Committee 
appointed  under  that  Act,  in  the  same  manner  that  the 
duty  of  assessing  property  in  a  parish  as  between  indi- 
viduals was  in  the  overseers ;  and  sect.  32  gives  to  the 
overseers  of  any  parish  aggrieved  by  the  valuation  list 
an  appeal  to  the  Quarter  Sessions.  If  the  assessment 
committee  have  a  discretion,  the  appellants  will  be 
liable  to  rates  based  on  different  valuations  in  the  same 
area.  Stat.  15  &  16  Vict.  c.  81.  contains  a  series  of 
enactments,  viz.,  sects.  2,  6,  9  and  15,  relating  to  the 
assessment  and  the  collection  of  the  county  rate,  not 
unlike  sects.  55  and  56  in  stat  21  &  22  Vict.  c.  98.,  but 
there  is  no  language  in  those  sections  so  strong  as  that 
in  sect.  55  of  stat  21  &  22  FicL  c.  98.,  which  enacts 
that  the  district  rates  ''shall  be  assessed  upon  the  full 
net  annual  value  of  such  property  ascertained  by  the 
rate  (if  any)  for  the  relief  of  the  poor."  And  yet  The 
County  Rate  Act,  1866,  29  &  30  Fict  c  78.,  recites  that 
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'^  doubts  are  entertained  whether  the  powers  of  the 
justices  under*'  stat.  15  &  16  Vict.  c.  81.  "are  not 
impliedly  interfered  with  or  controlled  by"  The  Union 
Assessment  Committee  Act,  1862:  and  enacts  by  sect.  1 
that  nothing  contained  in  the  last  mentioned  Act  shall 
apply  to  any  assessment  made  by  any  cooynittee  of 
justices  under  stat.  15  &  16  Vict,  a.  81.  [Lush  J.  It 
only  recites  the  existence  of  doubts  (a).] 
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Manisty  (C  fV.  Woodall  with  him),  for  the  respon- 
dents.— The  other  rates  referred  to  in  stat  25  &  26 
Vict  c.  103.  s.  28.,  as  required  by  law  to  be  based  upon 
the  poor  rate,  are  the  county  and  police  rates.  [He  was 
then  stopped.] 

Lush  J.  Stat.  11  &  12  Vict.  c.  63.  s.  88.  required 
the  general  district  rate,  as  well  as  the  special  rate,  to 
be  based  upon  the  rate  for  the  relief  of  the  poor.  That 
imperative  enactment  was  repealed  by  stat.  21  &  22 
Vict.  c.  98.  s.  55.,  and  sect.  56,  which  was  substituted  for 
it,  gave  the  Local  Board  an  option  as  to  the  district 
rate  to  adopt  the  poor  rate  assessment  or  make  a  new 
valuation.  That  option  is  not  taken  away  by  stat. 
25  &  26  Vict.  c.  103.  s.  28.  The  latter  enactment  onlv 
renders  the  valuation  list  made  under  that  Act  the  basis 
of  all  rates  which  "  by  law"  are  "  required  to  be  based 
upon  the  poor  rate."  Mr.  MauU  has  addressed  to  us 
an  urgent  argument  that  it  would  be  reasonable  that 
the  enactment  should  include  the  general  district  rates, 
and  that  the  power  of  appointing  a  special  valuer  for 
the  purpose  of  those  rates  should  be  abolished.  How- 
ever that  may  be,  the  enactment  is  not  in  its  terms 


(a)  Stat.  29  &  30  Vict,  c,  78.  «.  1.  is  repealed  by  The  Valuation 
(Metropolis)  Act,  1860,  32  &  33  Vict.  c.  67.  s.  77.,  fifth  Schedule. 
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wide  enough  to  iuclude  them,  and,  the  Local  Board 
having  an  option  either  to  adopt  the  poor  rate  or  to 
make  a  valuation  of  their  own  for  the  general  district 
rate,  it  cannot  be  said  that  this  is  a  rate  required  to  be 
based  upon  the  poor  rate. 

m 

Hannbn  and  Hayes  J  J.  concurred. 

Judgment  for  the  respondents. 


IN  THE  EXCHEQUER  CHAMBER. 


Saturdaif, 
November27ih. 


Metropolis 
Management 
Act,  1855, 
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c,  120.  M.  110, 
111. 

Breaking  up 
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Responsibility 
of  contractor. 
Subsidence 
of  soil. 


Hyams  against  Websteb. 

Where  a  contractor  has  opened  a  road  under  The  Metropolis  Manage- 
ment Act,  1855,  18  &  19  Vict.  c.  120.  s.  110.,  his  obligation  under  that 
section  and  sect.  Ill  as  between  him  and  Uie  public  ceases  as  soon  as 
he  has  properly  reinstated  the  road,  though  its  defectire  condition  arises 
from  the  natural  subsidence  of  the  soiL  Judgment  of  the  Queen's 
Bench,  S  B.  ^  8.  272,  affirmed. 

nPHE  plaintiff  having  appealed  from  the  decision  of 
the  Court  of  Queen's  Bench,  making  absolute  a 
rule  for  entering  a  nonsuit  (see  S  B.  gf  S,  272),  the 
case  was  argued  by 


Laxton^  for  the  plaintiff. — ^The  defendant  is  liable  at 
common  law  or  under  a  statutory  obligation  to  look 
after  the  work  and  repair  its  defects  after  filling 
in  the  excavation.  [He  referred  to  The  Metropolis 
Management  Act,  1855,  18  &  19  Vict  c.  120.  ss.  69, 
110,  111.]  This  being  no  longer  a  turnpike  road  is  a 
"  street''  within  those  sections,  for  by  the  interpretation 
clause,  sect.  250,  the  word  "  street"  applies  to  and  in- 
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eludes  any  highway  except  the   carriage  way  of  any        1868. 

turnpike  road.     [Byles  J.    The  Metropolis  Management       htams 

Amendment  Act,  1862,  25  &  26  Vict.  c.  102.  s.  88.,     wemteb. 

makes  provision  for  subsidence  in  the  case  of  turnpike 

roads.]     That  section  was  cited  in  the  judgment  of  the 

Court  below ;  but  it  shews  that  the  Legislature  make 

a  distinction  in  this  respect  between  parish  and  turnpike 

roads.     Sect.  Ill  of  stat.  18  &  19  Vict.  c.  120.  inflicts 

a  penalty  which,  by  sect.  227,  is  to  be  recovered  by 

summary  proceeding  before  justices;    but  sect.  234, 

which  regulates  the  application  of  the  penalty,  does  not 

give  any  part  of  it  to  the  party  aggrieved,  and  therefore 

that  party  is  entitled  to  maintain  an  action  for   the 

injury  he  has  sustained;  Couch  v.  Steel  (a).     [He  also 

cited   Barnes    v.    ffard  (4)    and   Gray  v.  PulleUf    on 

appeal  (c).]     An  action  may  lie  both  against  the  parish 

and  against  the  contractor.     In  the  present  case  the 

jury  found  that  the  parish  had  not  taken  to  the  road 

so  as  to  relieve  the  contractor. 

Montague  Chambers  (JPhilbrich  with  him),  for  the 
defendant,  was  not  called  upon. 

Kelly  C.  B.  The  defendant  had  a  duty  imposed 
upon  him  of  digging  a  trench  in  a  highway  for  the 
purpose  of  constructing  a  sewer,  and  afterwards  filling 
up  the  trench  and  reinstating  the  road.  That  part  of 
the  work  where  the  accident  happened  had  been  finished 
and  covered  in  during  the  summer  of  1864,  and  the 
accident  occurred  more  than  six  months  after.  The  Lord 
Chief  Justice  left  to  the  jury  two  questions.  The  first 
was,  whether  the  hole  was  the  consequence  of  the  work 

(a)  8  JE;.  #  B.  402.  {h)  9  C,  B,  392. 

(c)  oB,^  8.  981. 
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1868.        executed  by  the  defendant  through  a  defect  in  the  filling 
Hyams       ^P  ^'  through  a  subsidence  arising  from  natural  causes. 
Wkbstsa.     '^^  3^^  found  that  the  hole  was  occasioned  by  natural 
subsidence.     That  finding,  taken   together  with   the 
evidencCy  establishes  that  the  trench  was  well  and  com- 
pletely filled  up,  and  that  the  work  was  not  defectively 
executed.     We  must  take  it  that,  in  the  language  of 
sect.  Ill  of  Stat  18  &  19  Viet.  c.  120.»  the  road  had 
been  "  reinstated  with  the  same  or  similar  materials  of 
the  like  quality  and  thickness,  and  cemented  and  bound 
together  in  the  same  or  in  an  equally  substantial  manner 
as  those  of  which  it  was  composed,  in  such  manner  as  is 
satisfactory  to  the  vestry  or  Board.''  This  is  all  which  that 
section  requires.     The  second  question  left  to  the  jury 
was,  whether  the  parish  had  taken  to  the  road  so  as  to 
relieve  the  contractor  from  any  obligation  to  look  after 
the  road  and  make  good  its  defects.    They  found  that 
the  parish  had  not  so  taken  to  the  road,  and  upon  this 
finding  the  question  is  whether  the  defendant  is  liable 
for  the  consequences  of  the  subsidence.     If  this  finding 
was  warranted  by  law  and  the  facts,  the  case  would  be 
different     But  after  the  defendant  had  completed  the 
work   and   done  his  duty   according   to  the  require- 
ments of  the  statute  he  had  no  right  to  interfere  with 
the  road,  and  therefore  it  is  immaterial  whether  the 
parish  had  taken  to  it  or  not.     It  seems  as  if  the 
jury  thought  that  after  the  completion  of  the  work  the 
defendant  was  bound  to  look  after  it  and  to  make  good 
subsequent  subsidence.     That  however  was  a  mistake 
in  point  of  law.      The  liability  imposed  by  the  1 10th 
and  111th  sections  of  stat.  18  &  19  Vict  c.  120.  only 
amounts  to  this,  that  when  a  trench  is  made  in  a  high- 
way it  must  be  filled  up,  and  the  road  reinstated  in  a 
proper  and  substantial  manner.     In  the  present  case 
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that  appears  to  have  been  done.  No  power  was  con- 
ferred on  the  defendant  by  the  statute  to  remain  on  the 
spot  and  look  after  the  work^  and  certainly  no  obligation 
is  imposed  on  him  to  look  after  it  and  make  good  a 
subsidence  which  occurred  six  months  after  the  work  had 
been  completed.  Therefore  the  judgment  of  the  Ck>urt 
of  Queen's  Bench  was  right,  and  must  be  afiSrmed. 
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Htamb 

V. 

Wkbsteb. 


Bbamwell  B.  The  finding  of  the  jury  amounts  to 
this,  that  the  accident  was  attributable  to  a  want  of 
proper  repair  of  the  road  afterwards,  and  not  to  the 
improper  filling  up  of  the  trench. 

Channell  B.,  Btles,  Keating  and  Smith  JJ.,  con- 
curred. 

Judgment  afiSrmed. 


IN  THE  EXCHEQUER  CHAMBER. 

WooDHOUSE  against  Murray. 

[Reported  ante,  p.  720.] 


I%ur9day, 


Whiteley,  appellant,  Chappell,  respondent.      Saturday, 

Stat.  14  &  16  Vict,  c.  105.  *.  3.  makes  it  an  offence  to  "  personate  any   14  ^  15  p-^^^ 
person  entitled  to  vote"  at  an  election  of  guardians.    A.  deliyered  to  the  c.  106.  s,  3. 
person  appointed  to  collect  the  voting  papers  the  voting  paper  of  a  person   Election  of 
who  was  dead.    Held  not  an  offence  within  sect  3.  guardian. 

Personation, 

/^ASE  stated  by  the  stipendiary  magistrate  for  ilfoir-        vtcum. 

'^  Chester  under  stat  20  &  21  Vict.  c.  43. 

At   a  Petty  Session  at   Salford,  in  the  county   of 
Lancaster,  the  appellant  was  convicted  on  a  complaint 
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1868.       preferred  against  him  by  the  respondent  nnder  stat 
14  &  15  Vict.  c.  105.  s.  3.,  that  on  the  8th  April,  1868, 


Wbitblet 


^'  pending  the  election  of  a  guardian  of  the  poor  for  the 

Chafpbll.      *~         o  . 

township  of  Bradford^  in  the  union  of  Prestwick,  he 
wilfully,  fraudulently  and  with  intent  to  affect  the 
result  of  the  election,  personated  one  Joseph  MaTztom 
a  person  entitled  to  vote  at  that  election. 

The  name  of  Joseph  Marston  was  on  the  list  of  voters 
duly  qualified  to  vote  at  the  election  of  guardians 
for  the  township  of  Bradford,  and  the  voting  paper 
of  Joseph  Marston  as  a  ratepayer  was  lefl  by  the 
proper  ofiScer  at  the  shop  of  one  Pendkbury  and  by 
him  delivered  to  the  appellant.  Joseph  Marston  died  in 
December,  1867. 

The  voting  paper,  apparently  duly  signed  by  Joseph 
Marston,  was  delivered  by  the  appellant  to  the  person 
appointed  to  collect  the  voting  papers. 

It  was  objected  for  the  appellant  that  he  did  not 
personate  any  person  who  at  the  time  of  the  election 
was  entitled  to  vote,  and  therefore  was  not  within  the 
statute. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  appellant  was  rightly  convicted. 

Stat.  14  &  15  Vict.  c.  105.  s.  8.  "If  any  person, 
pending  or  after  the  election  of  any  guardian  or  guar- 
dians, shall  wilfully,  fraudulently  and  with  intent  to 
affect  the  result  of  such  election,  commit  any  of  the 

acts  following ;  that  is  to  say, personate  any 

person  entitled  to  vote  at  such  election ;  or  falsely  assume 
to  act  in  the  name  or  on  the  behalf  of  any  person  so 
entitled  to  vote ;  &c.,  every  such  person  so  offending 
shall  for  every  such  offence  be  liable,  upon  conviction 
thereof  before  any  two  justices,  to  be  imprisoned'^  for 
any  period  not  exceeding  three  months. 
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present  case  was  overlooked  by  the  L^slatnre  in  Wbitelct 
framiDg  sect.  3  of  stat.  14  &  15  Vict  c.  105.  The  CHAPPni.. 
language  of  other  statutes  relating  to  the  offence  of 
personation  is  different,  as  stats.  81  G.  2.  c.  10.  s.  24. 
and  3  6.  3.  e.  16.  s.  6.,  on  which  there  is  the  following 
comment  in  2  East  P.  C.  1007,  "  By  the  words  of  the 
several  statutes  last  above  referred  to,  the  false  per- 
sonating must  be  done  in  order  to  receive  the  wayes,  && 
of  some  seaman,  &c.  entitled  or  supposed  to  be  entitled 
thereto :  there  must  therefore  be  some  evidence  to  shew 
that  there  was  such  a  person  of  the  name  and  character 
assumed,  who  was  either  entitled,  or  might  primS  facie 
at  least  be  supposed  to  be  entitled  to  receive  on  board 
such  a  ship  the  wages,  &c  attempted  to  be  acquired,^' 
and  Brotvn's  Case,  Winchester  Sp.  Ass.  1800,  Af  5.,  is 
cited.  [He  also  referred  to  stat.  2  &  3  fFl  4.  c.  53. 
s.  49.,  2  Buss,  on  Crimes,  ed.  by  Greaves^  1018-4.]  Stat. 
6  &  7  VicL  c.  18.  s.  83.  provides  in  terms  for  the  per- 
sonation of  a  dead  person.  Stat.  22  Vict.  c.  35.  s,  9., 
on  which  Reg.  v.  Hague  (a)  was  decided,  has  the  words 
"  whose  name  is  on  the  burgess  roll  then  in  force." 

Cromptont  for  the  respondent. — The  essence  of  the 
misdemeanour  under  stat.  14  &  15  Vict.  c.  105.  s.  3.  is 
the  pretending  to  be  a  person  entitled  to  vote,  whether 
that  person  be  living  or  dead.  Sect.  5  may  be  read  as 
if  the  words  "  supposed  to  be  entitled  to  vote''  were  in 
it.  In  Rex  v.  Martin  {b)  and  Rex  v.  Cramp  {c)  it  was 
held  that  stat.  54  G.  8.  c.  93.  s.  89.  applied  though  the 
seaman  personated  was  dead.     In  Reg.  v.  Hague  {a)  the 

(a)  4  B,  4'  8.  715.  (b)  B,  #  B.  324. 

(c)  B.  #  /?.  327. 
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1868.        Court  extended  the  words  of  stat  22  VicL  c.  85.  «.  9.  to 


Whitblkt     include  a  person  who  represented  himself  as  another 
Chappell.     person  at  the  place  of  voting,  though  he  did  not  actually 
vote. 

MelUshy  in  reply. 

Lush  J.  We  cannot,  without  straining  the  words  of 
stat.  14  &  15  Vict,  c,  105.  s.  3.  beyond  what  we  should 
be  justified  in  doing,  bring  the  present  case  within  it 
It  is  indeed  to  be  regretted  that  the  Legislature  have 
not  used  words  large  enough  to  include  the  offence  of 
personating  a  dead  person.  The  words  ''any  person 
entitled  to  vote  at  such  election''  must  mean  a  person 
entitled  to  vote  at  the  time  when  the  personation  takes 
place.  In  Bex  v.  Martin  (a)  and  Rex  v.  Cramp  (b)  no 
reasons  are  given  for  the  judgment,  but  it  seems  to  have 
proceeded  upon  the  words  "  supposed  to  be  entitled"  in 
.  stat  54  G.  3.  c.  93.  s.  89.9  which  are  not  in  stat.  14  & 
15  Vict.  c.  105.  s.  3. 

Hannen  J.  I  am  sorry  to  come  to  the  same  con- 
clusion^ but  dangerous  consequences  follow  firom  strain- 
ing the  language  of  a  statute  in  order  to  bring  a  case 
within  it 

Hayes  J.  concurred. 

Conviction  quashed. 

(a)  R.  #  /?.  324.  (b)  S.^S,  327. 
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X.    Interrogatories,  I. 
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ADDITION. 

To  document.    See  Promissory  Note, 

ADJOURNMENT. 
Of  Court.    See  Quarter  Sessions. 

ADMINISTRATRIX. 
See  Baron  and  Feme,  I. 

AFFIDAVIT. 
See  Bankrupt,  VII. 

AGENT. 
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ALTERATION. 
Of  document.     See  Promissory  Note, 

ANIMALS. 
See  Highway,  II. 

APPEAL. 
See  Rate,  General  District,  II. ;  Poor,  IV. 
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Salmon  Fishery,  II. 
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APPEAL. 


ArrORNEY. 


APPEAL. 

From    County     Court.       See     County 
Court,  I.,  XL 

APPROPRIATION. 
Of  money.    See  Bill  of  Exchange,  L 

ARBITRATION. 
See  Award.   Merchant  Shipping  Act,  IL 

ARMY. 
Officer  of.    See  Libel: 

ARREST. 
See  BaU. 

ARTICLED  CLERK. 
See  Attorney,  F. 

ARTICLES. 
Of  war.    See  lAbel. 

ARTIFICIAL. 
Watercourse.    See  Rate,  Poor,  II L 

ARRANGEMENT. 
Deed  of.    See  Banhrupt^  I. 

ASSENT. 
Of  creditors.    See  Bankrupt,  VII. 
Of  surety.    See  Bankrupt,  X. 

ASSIGNEE. 
Of  lease.     See  Covenant,  I. 

ASSIGNEES. 
See  Bankrupt,  II. 

ASSIGNMENT. 
Of  lease.    See  Covenant,  L,  II. 
Of  trader's  property.     See  Bankrupt, 


AITORNEY. 

1.  A,,  being  in  his  fifteenth  year, 
entered  into  the  service  of  C.  as  sala^ 
ried  clerk  in  March,  1855,  *'  and  was 
continuously  employed  by  him  in  the 
transaction  and  performance  of  various 
matters  of  business"  until  MarcAp  1864, 
when  he  was  articled  for  five  years. 
Held,  that  he  was  entitled  to  be  ad- 
mitted as  an  attorney  in  Easter  Term, 
1868,  under  stat.  23  &  24  Vict.c.  127. 
s.  4.,  which  enacts  that  any  person  who 
has  served  as  clerk  to  an  attorney  for 
ten  years,  and  has  afVerwards  served 
under  articles  of  clerkship  for  three 
years,  may  be  so  admitted.  In  re 
Sherry,  115. 

II.  1.  Misconduct  for  which  the  Court 
would  either  refuse  or  defer  the  admis- 
sion of  an  attorney  is  ground  for  either 
striking  an  attorney  off  the  roll  or  sus- 
pending him  from  practising,  though 
the  misconduct  be  not  in  his  character 
of  attorney. 

2.  An  attorney  acUng  as  managing 
clerk  to  a  firm  of  attorneys  completed 
the  sale  of  property  belonging  to  a  client 
of  the  firm,  and  appropriated  part  of  the 
purchase  money  to  his  own  use.  Upon 
the  discovery  of  the  fraud  a  year  after- 
wards he  admitted  the  fact,  and  repaid 
the  amount  Upon  motion  to  strike 
him  off  the  roll  the  Court  suspended 
him  from  practising  for  one  year. 

S.  Where  an  attorney  charged  with  a 
criminal  offence  denies  his  guilt,  the 
Court  will  not  try  the  issue  on  aflSdavita. 
In  re  HiU,  Gentleman,  one,  4re.,  481. 

III.  I.  Where  a  judgment  or  a  ver- 
dict which  is  not  disturbed  has  been 
obtained,  and  semble,  where  a  debt  is 
ascertained  through  the  exertions  of  the 
attorney,  and  the  parties  make  a  collu- 
sive compromise,  the  Court  will  enforce 
the  attorney's  right  of  lien  for  his  costs. 

2.  The  compromise  is  collusive  where 
the  object  of  it  is  that  the  plaintiff 
should  get  more  than  he  would  in  Uie 
ordinary  course,  while  his  attorney  would 
get  less. 

3.  An  action  for  unliquidated  damages 
was  compromised  by  the  parties  aAer 
the    plaintiff,  who    was   a    labourer. 


ATTORNMENT. 

had  obtained  a  verdict  for  25/.,  and 
a  rule  nisi  for  a  new  trial  had  been 
granted  on  the  ground  that  the  verdict 
was  against  the  evidence.  Held,  that 
the  attorney  had  no  ground  for  claiming 
the  eouitable  interference  of  the  Court 
to  enforce  his  right  of  lien.  In  re  Sulli- 
van V.  Pearson,  960. 

ATTORNMENT. 
See  Mortgage,  I. 

AUTHORITY. 
See  Notice  to  quit, 

AWARD. 

1.  The  Common  Law  Procedure  Act, 
1854,  17  &  18  Vict,c.  125.  «.  15.,  applies 
to  references  by  consent  as  well  as  those 
under  a  compulsory  order. 

2.  The  plaintiff  and  defendant  agreed 
in  writing,  on  the  8th  August,  1866,  to 
refer  all  matters  in  dispute  between 
them  to  an  arbitrator,  llie  agreement 
did  not  limit  any  time  for  making  the 
award.  The  arbitrator  entered  on  the 
reference  at  once,  but  did  not  make  his 
award  within  three  months  after.  After- 
wards a  Judge  made  an  order  enlarging 
the  time  for  making  the  award;  and  the 
plaintiff  took  up  the  award  within  the 
time  so  enlarged.  In  an  action  upon 
the  award:  Held  that  the  Judge  nad 
power  to  make  the  order  uoder  The 
Common  Law  Procedure  Act,  1854, 
17  &  18  Vict,  c.  125.  s.  15.,  and  that  its 
effect  was  to  ratify  the  act  of  the  arbi- 
trator; and  therefore  the  action  was 
maintainable. 

3.  Qiuere,  per  Blackburn  J.  If  at  a 
meeting  held  after  the  time  had  expired 
perjury  were  committed,  whether  an 
indictment  could  be  maintained  ? 

4.  Quaere.  Whether  the  Judge's  order 
enlarging  the  time  muft  not  be  made 
before  an  action  can  be  brought  on  the 
award  ?    Lord  v.  Lee,  269* 

BAIL. 

1.  Stat.  11  (?.  4  &  1  W.  4.  c.  70. 
«.  21.,  by  which  a  defendant  "  held  to 
bail  upon  any  mesne  process"  may  be 
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rendered  either  to  the  prison  of  the 
Court  out  of  which  process  issued,  or 
to  the  common  gaol  of  the  county  in 
which  he  was  arrested,  applies  to  arrest 
on  a  writ  of  capias  to  hold  to  bail  under 
Stat.  1  &  2  Vict,  c,  110.  s.  3. 

2.  Notwithstanding  the  Queen's  pri- 
son is  by  The  Queen's  Prison  Discon- 
tinuance Act,  1862,  25  &  26  Vict,  c,  104., 
discontinued  as  a  debtor's  prison,  a  re- 
cognizance of  bail  conditioned  to  render 
the  defendant  "  into  the  custody  of  the 
keeper  of  the  Queen's  prison"  is  suffi- 
cient, and  is  satisfied  by  a  render  to  the 
gaol  of  the  county  in  which  he  was 
arrested.    Mainwaring  v.  Milner,  1002. 

BANKERS. 

London.    See  Cheque. 

BANKRUPT. 

L  A  deed  of  arrangement  under  The 
Bankruptcy  Act,  1861,  24  &  25  Vict, 
c.  134.  s.  192.,  provided  for  the  pay- 
ment in  full  of  tne  costs  of  a  previous 
deed  of  inspectorship,  and  all  costs, 
charges  and  expenses  incurred  by  the 
inspectors  for  tne  benefit  of  the  estate, 
including  the  costs  of  an  execution  cre- 
ditor, in  consideration  of  the  execution 
being  withdrawn.  Held  by  the  Queen's 
Bench,  and  affirmed  by  the  Exch. 
Ch.,  that  the  deed  was  valid  on  the 
grounds — 

1.  That  the  inspectors  had  an  equit- 
able lien  for  those  costs  on  the  bank- 
rupt's estate. 

2.  That  payment  of  a  doubtful  claim 
is  not  ultri  vires,  or  alien  to  the  pay- 
ment of  the  debts  of  the  debtor  ana  his 
release  therefrom,  and  the  winding  up 
of  his  estate.  Fittpatrick  v.  Bourne, 
157. 

n.  A  person  who  had  taken  shares  in 
a  Company  incorporated  and  registered 
under  The  Companies  Act,  1862,  25  & 
26  Vict.  c.  89*t  became  bankrupt  under 
The  Bankruptcy  Act,  186],  24  &  25 
Vict.  e.  134.  He  however  retained 
his  shares,  the  assignees  not  having 
taken  them,  and  the  Company  was  sub- 
sequently wound  up.  Held,  that  he 
was  not  dischargea  from  liability  to 
calls  made  after  his  bankruptcy.    Afar- 
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tin's  Patent  Anchor  Company  (^Limited) 
V.  Morton,     Same  v.  Hewitt,  183. 

III.  1.  A  composition  deed  between 
partnera  of  a  firm  and  the  creditors  of 
the  partnership  which  makes  no  |>rovi- 
sion  for  creditors  of  the  partners,  is  not 
within  The  Bankruptcy  Act,  1861,  24  & 
25  Vict,  c,  134.  8,  192.,  and  therefore 
does  not  bind  non-assenting  joint 
creditors  of  the  partnership. 

2.  A  composition  deed  between  A. 
and  JB.,  partners,  and  their  creditors,  by 
which  A.  assigned  to  B.  his  moiety  of 
the  partnership  floods,  contained  a 
proviso  that  if  before  the  composition 
should  be  fully  paid  to  the  creditors  A. 
should  be  adjudicated  bankrupt  or  at- 
tempt to  make  any  assispfiment  of  his 
estate  for  the  benefit  of  his  creditors,  or 
any  arranf^ement  with  them  differing; 
from  that,  the  deed  should  be  void. 
Held,  that  in  pleading  that  deed  it  was 
not  necessary  to  negative  the  happening 
of  those  events.  Tomlin  v.  Button, 
251. 

IV.  I.  If  a  composition  deed  is  within 
the  purview  of  The  Bankruptcy  Act, 
lt^6l,  24  &  25  Vict,  c,  134.  s,  192.,  the 
Court  will  not  overrule  the  decision  of 
a  statutable  majority  of  the  creditors  as  to 
the  reasonableness  of  its  clauses. 

2.  A  composition  deed  between  part- 
ners who  carried  on  business  as  engi- 
neers, and  their  creditors,  assigned  the 
partnership  property  and  their  separate 
estates  to  trustees  for  the  benefit  of  the 
creditors,  with  power  to  them  to  post- 
pone the  sale  and  conversion  of  the  pre- 
mises assigned,  and  to  employ  all  or 
any  part  of  the  joint  estate,  and  to  carry 
on  the  business  for  such  period  as  they 
should  think  fit,  and  to  make  advances 
out  of  the  joint  estate  or  the  proceeds 
thereof,  and  to  employ  the  partners  or 
either  of  them  to  assist  in  carrying  on 
the  business ;  and  it  was  declared  that 
the  trustees  should  be  indemnified  out 
of  the  joint  and  separate  estate  by  the 
creditors,  in  proportion  to  the  amount  of 
their  respective  debts,  against  all  tran- 
sactions and  personal  engagements, 
matters  and  things  which  they  should 
lawfully  do,  enter  into,  or  order  in  or 
concerning  the  management  or  conduct 


of  the  business.  Held,  that  the  indem- 
nity clause  imposed  a  personal  Habiiity 
on  non-assenting  creditors  beyond  the 
funds  of  the  estate,  and  therefore  the 
deed  was  not  within  sect.  192.  Wig- 
field  V.  Nicholson,  261. 

V.  Declaration  for  goods  aold  and 
delivered.  Plea  on  equitable  grounds : 
a  composition  deed ;  with  an  averment 
that  the  defendants  were  ready  and 
willing  to  pay  to  the  plaintiflTt  the  first 
instalment  of  the  composition,  but  the 
plaintiffs  refnsed  to  accept  it,  and  dis- 
charged the  defendants  from  paying  or 
tendering  it. 

1.  Held  good,  without  payment  of 
money  into  Court ;  and 

2.  Semble,  per  Lush  J.,  good  as  a 
legal  plea.    Bam/ord  v.  Clewes,  539- 

VI.  Declaration  by  drawees  against 
acceptor  of  bills  of  exchange.  Plea.  A 
composition  deed  made  between  the 
defendant  of  the  first  part,  a  trustee  of 
the  second  part,  and  all  the  creditors  at 
the  date  of  a  recited  indenture  of  the 
third  part,  by  which,  after  reciting  the 
prior  deed,  for  which  the  pleaded  deed 
was  to  be  substituted,  as  agreed  by  all 
the  parties  to  it,  the  defendant  cove- 
nanted with  the  trustee  and  creditors 
respectively  that  if  the  deed  was  duly 
registered  under  llie  Bankruptcy  Act, 
1 86 1,  he  would  pay  to  each  of  the  cre- 
ditors a  composition  of  2s.  in  the  pound 
by  two  instalments,  on  &c. ;  and  it  was 
agreed  that  certain  premises  and  eflfects 
of  the  defendant  assigned  by  the  recited 
indenture  should  be  held  by  the  trustee 
in  trust  for  the  defendant  until  default 
in  payment  of  the  composition.  Pro- 
vided that  if  default  should  be  made  the 
trustee  should  sell  and  apply  the  pro- 
ceeds (inter  alia)  *'  in  payment  rateably 
of  the  debts  due  to  the  said  creditors 
respectively"  by  the  said  debtor;  the 
creditors  released  the  defendant  from 
the  debts  due  to  them  respectively: 
provided  that  in  case  default  should  be 
made  contrary  to  the  covenant  in  pay- 
ment of  the  composition  to  the  creditors 
respectivelv  the  release  should  be  at  an 
end,  *'ana  the  creditors  shall  thence- 
forth be  at  liberty  to  sue  for  or  prove 
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for  the  full  amount  of  their  respective 
debts/'  &c. :  provided  that  the  deed 
should  not  prevent  any  of  the  creditors 
from  claiming  or  realizing  any  security 
held  by  them,  or  from  suing  any  person 
other  than  the  debtor  liable  for  payment 
thereof  for  the  recovery  thereof,  &c. 
Averment  (inter  alia)  that  all  things 
necessary  in  that  behalf  having  hap- 
pened and  been  done  the  plaintiffs  were 
bound  by  the  deed.  Replication  on 
equitable  grounds :  that  the  deed  was 
not  executed  or  assented  to  by  the 
plaintiffs ;  that  when  the  deed  was  exe- 
cuted the  defendant  had  available  assets 
for  the  payment  of  a  much  larger  com- 
position than  2s.  in  the  pound,  that  the 
deed  was  not  bon&  fide  executed  for  the 
equal  benefit  of  all  the  creditors,  but 
solely  from  motives  of  benevolence  and 
kindness  to  the  defendant,  and  for  his 
sole  and  only  benefit,  and  without  any 
just  regard  to  the  rights  or  interests 
of  the  other  creditors.  On  demurrer, 
held, 

1.  That  the  deed  was  an  absolute 
release  by  each  of  the  creditors  of  his 
own  debt  defeasible  on  nonpayment  of 
the  composition  to  him ;  and  therefore 

(1).  The  plea  was  good  without  al- 
leging payment  or  tender  of  the 
composition  to  the  plaintiffs. 

(2).  Or  without  alleging  payment  or 
tender  of  the  composition  to  the 
other  creditors  of  the  defendant. 

2.  That  it  was  not  necessary  that  the 
amount  of  the  composition  should  be 
brought  into  Court. 

3.  Concessum.  That  the  deed  was 
pleadable  in  bar  as  a  release ;  and 

4.  Per  Cockbum  C.  J.  and  LmsH  J., 
the  circumstances  stated  in  the  replica- 
tion rendered  the  deed  not  a  binding 
deed  within  sect.  192,  Hannen  and 
Hayes  J  J.  assenting  on  the  authority  of 
In  re  Cowen,  ex  parte  Foster,  36  L,  J. 
Bank.  41  ;  L.  It.  2  Chanc.  App.  563. 
Hart  V.  Smith,  543. 

VII.  1.  A  deed  between  a  debtor  and 
his  creditors  which  fairly  carries  out  the 
previous  assents  of  the  creditors  is 
suflScient  under  The  Bankruptcy  Act, 
1861,  24  &  25  Vict.  c.  134.  s.  192. 
snbs.  1. 

2.  So,  if  the  creditors  assent  to  a  deed 
of  composition,  and  the  deed  contains 


also  a  release  of  the  debtor  from  his 
debts  and  liabilities. 

3.  A  memorandum  on  the  deed  in 
pursuance  of  sect.  196,  stating  the  day 
and  hour  on  which  it  was  brought  into 
the  office  of  the  registrar  for  registra- 
tion, and  a  certificate  of  registration  by 
the  reftistrar,  are  prim&  facie  evidence 
of  an  affidavit  by  the  debtor  having 
been  delivered,  together  with  the  deed, 
in  pursuance  of  sect.  192.  subs.  5. 
Waddington^  Executor  Sfc,  v.  Roberts, 
697. 

VIII.  By  The  Bankruptcy  Act,  1861, 
24  &  25  Vict.  c.  134.  s.  73.,  if  execution 
shall  be  levied  by  seizure  and  sale  of 
the  goods  of  a  trader  debtor,  upon 
judgment  in  an  action  for  a  debt  or 
money  demand  exceeding  50/.,  he  shall 
be  deemed  to  have  committed  an  act  of 
bankruptcy  from  the  date  of  the  seizure : 
provided  that,  unless  in  the  meantime 
a  petition  for  adjudication  of  bank- 
ruptcy be  presented,  the  sheriff  shall 
proceed  with  the  execution,  and  at  the 
end  of  seven  days  after  the  sale  pay 
over  the  proceeds  to  the  execution  cre- 
ditor, who  shall  be  entitled  thereto,  not- 
withstanding such  act  of  bankruptcy, 
unless  the  debtor  be  adjudged  a  bank- 
rupt within  fourteen  days  from  the  day 
of  the  sale,  in  which  case  the  money 
received  by  the  creditor  shall  be  paid  by 
him  to  the  assignee  under  the  bank- 
ruptcy. The  plaintiff,  trustee  under  a 
post  nuptial  settlement  made  by  P., 
recovered  judgment  in  an  action  of 
covenant  against  him,  and  issued  a  fi. 
fa.,  under  which,  on  the  5th  June,  his 
stock  in  trade  and  machinerv  were 
seized.  JThe  plaintiff  withdrew  the  exe- 
cution on  P.  assigning  to  him  ail  his 
property;  P.  was  then  in  insolvent  cir- 
cumstances, and  ceased  to  carr}'  on  his 
trade.  On  the  12th  September  P.  was 
adjudged  a  bankrupt.  In  an  action 
against  the  creditors'  assignee  the  jurv 
found  that  the  transaction  between  P. 
and  the  plaintiff  was  bon&  fide.  Held 
by  the  Exchequer  Chamber,  afiirming 
the  judgment  of  the  Queen's  Bench, 
that  the  assignment  was  invalid,  as 
being  fraudulent  within  the  bankrupt 
law ;  and  that  it  was  not  an  equivalent, 
as,  if  the  sheriff  had  sold,  the  creditors 
might  have  obtained  an  adjudication  in 
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bankruptcy  withia  fourteen  days,  and 
then  under  sect.  73  the  mone^  would 
have  been  paid  to  the  assignee  in  bank- 
ruptcy.    IVoodhouse  V.  Murray^  780. 

IX.  By  a  composition  deed  made 
between  the  defendants  of  the  first  part, 
P.  Sf  Co.  of  the  second  part,  and  all  the 
creditors  other  than  P.  ^  Co,  of  the 
third  part,  the  defendants  covenanted 
to  pay  P.  4*  Co.,  with  the  general  body 
of  creditors,  a  composition  of  Ss,  in  the 
pound  by  two  instalments,  at  four  and 
twelve  months,  and  the  defendants  and 
P.  4*  Co.  as  sureties,  by  way  of  separate 
covenant,  covenanted  with  the  other 
creditors  to  pay  them  a  composition  of 
68.  in  the  pound  by  instalments,  at  four 
and  twelve  months,  provided  that  P.  4* 
Co.  should  not  be  liable  under  the  cove- 
nant for  a  greater  amount  in  the  whole 
than  3000/.  The  defendants  also  as- 
signed to  P.  Sf  Co.  all  their  st6ck  in 
trade,  &c.,  upon  trust  to  sell  and  apply 
the  proceeds  (2)  in  payment  of  the  com- 
position ;  (3)  in  payment  of  the  remain- 
ing 1 5s.  in  the  pound  on  the  debt  owing 
to  them,  "in  consideration  of  their 
undertaking  the  liability  of  suretyship." 
Provided  also  that,  if  P.  4*  Co.  should 
arrange  with  any  creditor  to  make  an 
immediate  payment  of  the  composition 
payable  to  him  with  a  deduction  by  way 
of  discount,  they  should  be  at  liberty 
to  repay  themselves  out  of  the  trust 
premises  the  full  amount  of  Uie  com- 
position payable  to  such  creditor.  Held, 
that  the  deed  was  a  valid  deed  within 
The  Bankruptcy  Act,  1861,  24  &  25 
Vict.  c.  134.  s.  192.,  inasmuch  as 

(I).  The  trust  for  payment  of  the 
remaining  I5s.  in  the  pound  to  P. 
Sf  Co.  did  not  necessarily  create  an 
undue  preference. 

(2).  The  proviso  for  anticipating  pay- 
ment of  the  composition  to  any  cre- 
ditor did  not  authorize  P.  4*  ^o*  to 
apply  the  assets  inconsistently  with 
the  trusts  for  the  creditors.  BisseU 
v.  Jones,  884. 

X.  Action  by  indorsee  against  accep- 
tor of  a  bill  of  exchange.  Plea.  A 
composition  deed  registered  under  The 
Bankruptcy  Act,  1861,  24  &  25  Vict, 
c.  134.:  the  deed  contained  no  reserva- 
tion of  rights  against  sureties.  Repli- 
cation, liiat  the  bill  was  accepted  for 
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value  and  indorsed  to  the  plaintiiffor 
value,  and  that  if  he  had  assented  to 
the  deed  he  would  have  discharged  the 
drawers.  Rejoinder.  That  before  the 
registration  of  the  deed  the  drawen 
consented  to  the  plaintiflT  execating  and 
becoming  bound  hy  the  deed.  The  is- 
sue upon  the  rejoinder  having  been 
found  for  the  defendant.  Held  that,  ai 
by  reason  of  such  consent  the  plaintiff 
might  have  come  in  for  the  composition 
and  have  held  the  drawers  liable  for  the 
balance,  he  was  in  the  same  position  as 
if  the  right  to  have  recourse  to  the 
drawers  had  been  reserved  to  him  io 
the  deed,  and  therefore  was  bound  bj 
it.    Poole  V.  WiUats,  957- 

BARON  AND  FEME. 

I.  In  an  action  by  the  administraCnz 
of  a  wife  it  appeared  that  the  defendant 
had  written  letters  to  the  wife  promising 
to  hold  at  her  disposal  a  sum  of  money 
which  he  had  received  from  a  third  per- 
son.    The   husband  did  not  interfere 
either  to  allow  her  to  have  the  controol 
of   the  money  or  to  prevent  her  from 
dealing    with   it.      He    survived    her, 
and  then  died.    To  prove  the  amount 
the  plaintiff  offered  in  evidence  an  ex- 
amined copy  of  the  defendant's  answers 
to  interrogatories  in  a  previous  action 
in  which   the  plaintiff  bad    sued   the 
representative  of  the  husband,  butwhicJi 
was  discontinued.     Held, 

By  the  Court  of  Queen's  Bench, 

1.  That  the  answers  were  admissible 
without  proof  of  the  interrogatories, 

2.  That  an  examined  copy  of  the 
answers  was  admissible  witfaoat 
proof  of  the  defendant's  hand- 
writing to  the  original  answers. 

By  the  Court  of  Queen's  Bench,  and 
affirmed  in  the  Exchequer  Chamber  by 
Willes  and  Smith  J  J.  and  Channell  and 
Cleashy  BB.,  and  semble  per  Keaintg  J«i 
Kelly  C.  B.  dissentiente, 

3.  That  the  gift  of  money  was  a  chose 
in  action  conferred  on  the  wife  with 
which  the  husband  did  not  duriag 
coverture  interfere,  and  therefore 
the  action  was  properly  brought  by 
the  representative  oi  the  wife. 
Fleet,  administratrix,  SfC,  v.  Pw- 
rins,  575. 

II.  Where  a  wife,  living  separate  from 


BASTARD  CHILD. 


BILL  OF  SALE. 


1029 


her  husband  in  consequence  of  miscon- 
duct on  his  part  rendering  it  improper 
tor  her  to  remain  with  him,  has  the 
custody  of  their  ciiild  under  the  age  of 
seven  years  against  the  husband's  will 
but  by  force  of  an  order  made  under 
Stat.  2  &  3  Vict.  c.  54.,  the  reasonable 
expenses  incurred  in  providing  for  it 
are  part  of  the  wife's  reasonable  ex- 
penses, for  which  she  has  by  law  autho- 
rity to  pledge  her  husband's  credit. 
Per  Blackburn,  MeUor  and  Lush  JJ., 
Cockbum  C.  J.  dissentiente.  Bazeley 
y.  Forder,  699. 

See  Order  of  Removal, 

BASTARD  CHILD. 

See  Seduction, 

BEGIN. 
Right  to.  See  Rate,  General  District,  II. 

BILL  OF  EXCHANGE- 

I.  Stat.  17  &  18  Vict.  c.  83.  *.  5.  re- 
quires  that  every  bill  of  exchange  drawn 
out  of  the  United  Kingdom  shall  have 
an  adhesive  stamp  affixed  thereon  before 
it  is  presented  for  payment,  or  is  paid, 
or  indorsed,  transferred  or  negotiated. 
H.  J.,  in  the  Isle  qfMan,  being  indebted 
to  the  plaintiffs  in  England,  gave  them 
the  following  document  addressed   to 
the  defendants :— "  jCCOO.  Douglas,  Isle 
of  Man,  13th  July,  1865.     On  the  first 
day  of  August  next  please  to  pay  Messrs. 
O,  M.  4*   O.  or  order  six  hundred 
pounds  sterling,  on  account  of  moneys 
advanced  by  me  for  The  Isle  qfMan  Slate 
and  Flag  Company,  lAmiied.    11,  J,    To 
Messrs.  H.  Iv,  Sf  J,  H.,  official  liqui- 
dators of  the  said  Company."    Notice 
of  this  order  was  sent  to  the  defendants 
in  England  before  August  1,  and  the 
defendant  H.  W,  wrote  an  answer  pro- 
mising to  honour  the  order  on  the  15th 
August,    On  the  15th  October,  1866,  he 
wrote  admitting  that  he  had  received 
money    applicaole    to   the    order,  but 
stating    that    he    had    disposed  of    it 
in  other  ways.    The  defendant  J,  H. 
had  never  authorized  the  acts  or  letters 
of  the  defendant  H.  fV,    In  an  action 
against  both  defendants,  Held, 

1.  That,  there  being  no  evidence 
against  •/.  H.,  the  misjoinder  should  be 
amended  under  The  Common  Law  Pro- 


cedure Act,  1852,  15  &  16  Vict,  c.  76, 
s,  37.,  by  striking  out  his  name. 

2.  That  the  document  was  a  bill  of 
exchange. 

3.  That,  though  being  drawn  in  the  Isle 
of  Man  it  was  by  stat.  19  &  20  Vict,  c.  97. 
s.  7.  to  be  deemed  an  inland  bill,  it  was 
saved  from  the  consequences  of  that 
enactment  so  far  as  stamp  duties  are 
concerned,  and  therefore  was  only  liable 
to  stamp  duty  under  stat.  17  &  18  Vict, 
c,  83. 

4.  That  it  had  not  been  presented  or 
negotiated  within  the  meaning  of  stat. 
17  &  18  Vict,  c.  83.  s,  5  ,  and  therefore 
did  not  require  to  be  stamped. 

5.  That  the  plaintiffs  were  entitled  to 
recover  in  an  action  for  money  had  and 
received  the  amount  which  the  defend- 
ant H.  W,  admitted  that  he  had  re- 
ceived applicable  to  the  debt  of  the 
Company  to  H,  J. 

6.  A  bill  of  exchange  must  be  pro- 
duced when  presented  for  payment. 
Gn^fiv.  Weatherby,  726. 

II.  A  bill  of  exchange  accepted  by 
the  defendant  was  indorsed  to  C,  who 
indorsed  it  in  blank.  A  bank,  being  the 
holders  of  the  bill  at  maturity,  com- 
menced actions  against  the  defendant 
and  C.,  and  signed  judgment  against 
the  defendant  on  the  3rd  March,  On 
the  21st  March  C,  paid  the  amount  due 
on  the  bill  to  the  bank,  and  an  order 
was  made  to  stay  proceedings  in  that 
action  on  payment  of  costs :  the  costs 
were  taxed,  and  the  amount  paid  on  the 
I3thi4/»n7,  and  the  bill  was  then  de- 
livered to  C,  who,  being  indebted  to  the 
plaintiffs  in  a  larger  amount,  transferred 
it  to  them.  On  the  29th  March  the 
bank  charged  the  defendant  in  execu- 
tion on  their  judgment,  but  on  the  same 
day  discharged  him  on  payment  of  the 
costs.  Held,  that  the  plaintiffs  were 
entitled  to  sue  the  defendant  on  the  bill 
notwithstanding  his  discharge  by  the 
bank ;  that  C.'s  right  of  action  on  the 
bill  was  vested  on  the  2l8t  March;  and 
that  the  only  effect  of  nonpayment  of 
the  costs  was  that  the  bank  had  a  lien 
upon  the  bill  for  their  amount.  fVood- 
ward  V.  Pell,  994. 

BILL  OF  SALE. 
Registration  of.     See  Mortgage,  I. 
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BOARD  OF  HEALTH. 
See  PmbUe  HeaUk. 

BOAT  CLUB. 
Rate,  Gemeral  District^  I. 

BOROUGH. 
See  Loeai  Gocermmeni  Act.    Peualtieg. 

BOUNDARY. 
See  Local  Gmfennmenl  Act, 

BREACH. 
Of  agreemenU    See  Interrogatoriet^  IL 
Of  covenaDt    See  Covemant,  L,  II. 

BRIDGE. 
See  Rate,  Poor,  I. 

BURGESS  ROLL. 
See  MtmicyMil  Corporatum,  I,,  II. 

CALLS. 
Od  shares.    See  Bamkngft,  II. 

CANAL. 
See  Rate,  Poor,  V. 

CARGO. 

Time  for  discharge  of.  See  Coutraet,  IL 

CARRIER. 
See  Company,  Raihoay,  I.,  IL,  III. 

CASE. 


SpeciaL    See  Court,  Rate,  Oemeral 
triet,  I. 


CAUSA  CAUSANS. 

See  Nnisance,  II.  ' 


CAVEAT  EMPTOR. 
See  Contract,  I. 

CERTIORARI. 
See  Higkwof,  L 

CESTUI  QUI  TRUST. 
See  CovetuaU,  II. 

CHARTERPARTY. 
See  Contract,  IL 

CHEQUE. 

1.  It  is  a  custom  of  baDkers  in  the  city 
of  London  not  to  pay  a  cheque  marked 
"  post  dated.*'  Held,  that  this  custom 
is  part  of  the  contract  between  a  London 
banker  and  his  customers,  and  there- 
fore a  customer  could  not  maintain  an 
action  against  his  banker  for  refusing 
payment  of  a  cheque  so  marked. 

2.  A  post  dated  cheque  payable  to 
order  is  not  illegal.  Emamul  ▼.  RobarU, 
121. 

CHILD. 
See  Baron  and  Feme,  IL    Sedaction. 

CHOSE  IN  ACTION. 
See  Baron  and  Feme,  I. 

CHURCH. 

The  perpetual  curate  of  a  benefice 
has  a  right  to  the  possession  of  the 
church  and  churchyard  so  far  as  is 
necessary  for  the  performance  of  his 
sacred  functionSf  but  no  farther,  and 
therefore  has  no  right  to  prevent  the 
lay  rector  or  persons  claiming  under 
him  from  depasturing  by  sheep  the 
grass  in  the  churchyard :  and  the  law 
in  this  respect  is  not  affected  by  stat. 
1  G.  1.  St.  2.  c«  10.  Greenslade  v.  Dor- 
by,  428. 

See  Metropolis  Management  Act,  L 
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CHURCHYARD. 

See  Church* 

CLAIM. 
Of  easement.     See  Nuisance,  I. 
Of  toll.     See  Prescription. 

CLERK. 
Of  attorney.    See  Attorney,  II. 

COAL  MINE. 

By  8tat.  23  &  24  Vict,  c.  151.  s.  10. 
rule  1.,  "an  adequate  amount  of  venti- 
lation shall  be  constantly  produced  in 
all  coal  mines  or  collieries  and  ironstone 
mines  to  dilute  and  render  harmless 
noxious  gases  to  such  an  extent  that 
the  working  places  of  the  pits,  levels, 
and  workings  of  every  such  colliery  and 
mine,  and  the  travelling  roads  to  and 
from  such  working  places,  shall,  under 
ordinary  circumstances,  he  in  a  fit  state 
for  working  and  passing  therein." 
Held,  that  rule  1  was  not  confined  to 
the  ventilation  of  the  working  places 
and  travelling  roads,  but  required  that 
so  much  of  the  mine  must  be  kept  ven- 
tilated as  to  render  the  working  places 
and  travelling  roads  safe.  Brough, 
appt.,  Homfray  and  others,  respts.,  492. 

COLLUSION. 
See  Attorney,  IIL 

COLONY. 

L  StaU.  11  &  12  ^.  3.  c.  12.  and  42 
G.  3.  c.  85.  s,  1.  enact  that  offences 
committed  out  of  Great  Brtiain  by  go- 
vernors of  colonies,  &c.  in  the  execution, 
or  under  colour,  or  in  exercise  of  their 
offices,  may  be  prosecuted  or  inquired 
of,  heard  and  determined  in  the  Court 
•  of  King's  Bench,  either  upon  informa- 
tion by  the  Attorney  General,  or  upon 
indictment,  and  the  offence  may  be  laid 
to  have  been  committed  in  Middlesex. 
By  Stat.  1 1  &  12  Vict.  c.  42.  s.  2.,  in  all 
cases  of  offences  committed  on  land  be- 
yond the  seas  for  which  an  indictment 


may  legally  be  preferred  in  any  place 
within  England  or  Wales,  justices  may 
issue  their  warrant  to  apprehend  the 
person  charged  ;  and  sect.  20  empowers 
them  to  bind  by  reco^izance  the  pro- 
secutor and  witnesses  to  appear  at  the 
next  Court  of  oyer  and  terminer  or  gaol 
delivery,  and  the  recognizances  and  de- 
positions shall  be  delivered  to  the  proper 
officer  of  the  Conrt  in  which  the  trial  is 
to  be  had.  Sect.  25  directs  the  com- 
mittal of  the  accused  party  to  the  com- 
mon gaol  of  the  county,  &c.  within 
which  the  justices  have  jurisdiction.  A 
Metropolitan  Police  Magistrate  having 
declined  to  hear  a  charge  preferred 
against  £.  under  stats.  11  &  12  W.  3. 
c.  12.  and  42  G.  3.  c.  85.  f.  1.;  Held, 

1.  That  the  application  to  the  Court 
should  be  for  a  mandamus  to  the  magis- 
trate to  hear  the  evidence  and  not  for  a 
rule  under  stat.  11  &  12  Vict,  c,  44. 
s.  5. 

2.  That  the  powers  given  to  justices 
by  stat.  11  &  12  Vict,  c,  42.  ss.  2.  20. 
applied  to  offences  committed  under 
stats.  11  &  12  fF.  3.  c.  12.  and  42  G.  3. 
c.  85.  The  Queen  v.  Vaughan  and  Eyre, 
329. 

II.  I.  Wrongful  acts  committed  in  a 
colony,  which  has  a  local  legislature 
with  plenary  power  of  legislation  subject 
to  the  assent  of  the  Sovereign,  are  pro- 
tected against  subsequent  legal  proceed- 
ings in  English  Courts  by  an  ex  post 
farto  Act  of  indemnity  passed  in  the 
colony. 

2.  The  governor  of  such  a  colony  may 
give  his  official  consent  to  a  legislative 
measure  there  in  which  he  is  individually 
interested. 

3.  Qutere,  whether  in  the  case  of  an 
act  done  abroad*  in  order  to  found  an 
action  before  an  English  Court,  the  act 
must  be  tortious  according  to  the  law  of 
the  particular  country  as  well  as  of  this ; 
or  whether  the  art,  if  unlawful  by  the 
lex  loci,  must  give  a  claim  to  damages 
by  the  latter  as  well  as  by  the  law  of 
this  country,  in  order  to  give  a  right  to 
damages  here.    Phillips  v.  Eyre,  343. 

COMMISSIONERS. 

For  building  churches.     See  Metropolis 
Management  Act,  I. 
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COMPANY. 


For  EmgUsk    fisheries.      See     SahiUM 
Fishery,  II. 

Of  Works  and  Public  Baildings.    See 
Rate,  Poor,  f^ 

Under  local  Act    See  Pubtte  HeaUh. 

COMMON  LAW  PROCEDURE 

ACT. 

1852.   SeeBiUo/Exckamge,!.  Slander. 
Writ  of  Summons, 

1854.    See  Award,    Interrogaiories. 

COMPANIES  ACT. 

The  Companies  Act,  1662,  25  &  26 
Viet.  c.  89>  9,  153.,  enacts  that  where  a 
Company  is  being  wound  up  by  the 
Court  or  subject  to  the  supervision  of 
the  Court  every  transfer  of  shares  made 
between  the  commencement  of  the 
winding  up  and  the  order  for  winding 
up  shall,  unless  the  Court  otherwise 
orders,  be  void.     Held, 

1.  That  a  contract  for  the  sale  of 
shares  might  be  made  in  that  interval, 
and  a  transfer  of  them  registered  after 
the  order  for  winding  up. 

2.  That  as  the  vendor  remains  on  the 
list  of  contribotories  settled  at  the  time 
of  the  order  for  winding  up,  such  a 
contract  might  be  made  upon  the  terms 
that  he  should  be  indemnified  by  the 
purchaser  against  future  calls. 

3.  On  a  contract  for  the  sale  of  shares 
it  is  not  necessary  that  the  vendor  him- 
self should  transfer  them. 

4.  After  a  Company  had  been  ordered 
to  be  wound  up,  the  plaintiff  and  de- 
fendant executed  a  deed,  by  which  the 
plaintiff  transferred  and  the  defendant 
agreed  to  accept  shares  subject  to  the 
conditions  on  which  the  plaintiff  then 
held  them.  To  an  action  upon  this 
deed  the  defendant  pleaded  that  before 
the  making  of  the  deed  a  resolution  of 
the  Company  had  been  passed  for 
winding  up  the  Company  voluntarily, 
and  a  petition  had  been  presented  to 
the  Court  of  Chancery  for  winding  it  up 
under  the  supervision  of  the  Court,  and 
the  winding  up  had  commenced,  and 
the  plaintiff  knew  of  the  resolution  and 
of  the  commencement  of  the  winding 
up,  but  the  defendant  was  ignorant  of 
them  ;  that  no  sanction  of  the  Court  or 


of  the  official  liquidator  or  order  of  the 
Court  as  to  the  sale  or  transfer  of  the 
shares  had  been  obtained  or  made ;  that 
at  the  time  of  the  making  of  the  deed 
the  plaintiff  was  not  a  member  of  the 
Company,  nor  registered  as  such,  of 
whicn  the  defendant  was  ignorant ;  that 
the  defendant  had  not  been  registered 
or  made  .a  member  of  the  Company,  and 
there  had  been  no  default  on  the  part 
of  the  Company  in  omitting  his  name 
from  the  register,  and  that  the  defendant 
never  made  any  express  agreement  to 
pay  or  indemnify  the  plaintiff  against 
any  calls  made  upon  the  shares.    On 
demurrer,  held  that  the  plea  was  bad, 
inasmuch  as 
(1).  It  was  not  alleged  that  the  plain- 
tiff was  aware  of  the  defendant's 
ignorance  of  the  petition,  &c. 
(2).  The  sanction  of  the  Court  for  the 
sale  of  the  shares  was  not  required. 
(3).  The  fact  of  the  plaintiff  not  being 
a  member  of  the  Company,  and  the 
defendant's  ij^norance  of  that  fact, 
could  only  affect  the  damages. 
(4).  The  plea  did  not  negative  cir- 
cumstances from  which  a  contract 
to  indemnify  might  be    inferred. 
Rudge  v.  Bowman,  864. 

See  Bankrupt,  II. 

COMPANY. 
Canal.    See  Rate,  Poor,  V. 

Joint  Stock. 

T.,  the  registered  holder  of  Eve  shares 
in  a  joint  stock  Company,  limited,  de- 
posited the  share  certificates  with  a 
stockbroker.  A  forged  transfer  of  the 
shares  to  S,  and  6.  having  been  left 
with  the  secretary  of  the  Company  for 
registration,  together  with  the  share 
certificates,  he,  in  accordance  with  the 
usual  custom  of  business,  registered  the 
transfer  and  removed  the  name  of  T. 
from,  and  placed  the  names  of  S.  and 
6.  upon  the  register  as  holders  of  the 
shares,  and  share  certificates  were 
handed  to  them.  B,  and  G.  having, 
through  their  broker,  bought  on  the 
Stock  Exchange  five  shares  in  the  Com- 
pany, S.  and  G.  transferred  the  shares 
comprised  in  the  forged  transfer  to  B. 
and  G.  respectively,  and  they  were  re^ 
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gistered  as  the  holders  of  the  shares, 
and  share  certificates  were  handed  to 
them.  Upon  application  to  the  Court 
under  The  Companies  Act,  1862,  25  & 
26  Vict.  c.  89. «.  35.,  it  was  ordered  that 
the  name  of  T.  be  restored  to  the  regis- 
ter, and  a  special  case  be  stated  between 
B*  and  G.  and  the  Company  for  deter- 
mining the  amoant  of  damages  (if  any) 
which  the  Company  were  liable  to  pay 
them.     Held, 

(1).  That  the  Company,  by  giving  the 
certificates,  represented  that  S,  and  G. 
were  the  lawful  holders  of  the  shares 
mentioned  in  them,  intending  that  per- 
sons purchasing  the  shares  should  act 
thereon,  and  that,  B.  and  G.  having 
honk  fide  acted  upon  that  representa- 
tion, the  Company  were  estopped  from 
denying  the  truth  of  it. 

(2).  That  B.  and  G.  were  entitled  to 
recover  from  the  Company  the  value 
of  the  shares  at  the  time  the  Company 
refused  to  recognise  them  as  share- 
holders,  with  interest  at  4  per  cent. 

(3\  Qfi«rf.  Whether  the  Company 
had  a  remedy  over  against  S.  and  G.  ? 
In  re  the  Bahia  and  San  Francisco  Rati- 
way  Company,  Limited,  and  Am^lie  Trit" 
tin.  In  re  the  Recife  and  San  Francisco 
Pemambuco  Railway  Company,  Limited, 
and  Amelie  Trittin,  844. 


See  Bankrupt,  II. 


Railway. 


I.  Railway  Companies  who  under- 
take to  carry  passengers  for  hire, 
although  bound  to  use  the  utmost  care, 
skill  and  vigilance  in  everything  that 
concerns  the  safety  of  the  passengers, 
do  not  warrant  the  roadworthiness  of 
the  carriages  they  employ,  and  conse- 
quently are  not  responsible  for  an 
accident  to  a  passenger  arising  from  a 
latent  defect  in  the  wheel  of  one  of  their 
carriages,  such  as  no  care  or  skill  could 
detect,  fiy  the  £xchequef  Chamber, 
affirming  the  judgment  of  the  Queen's 
Bench.  Redhead  v.  The  Midland  Rail- 
way Company,  519* 

II.  1 .  The  Railways  Clauses  Conso- 
lidation Act,  1845,  8  &  9  Vict,  c.  20.  s. 
68.,  imposes  an  absolute  obligation  on 
railway  Companies  as  between  them  and 


the  owners  and  occupiers  of  adjoining 
lands,  but  not  as  between  them  and 
their  passengers,  to  make  and  maintain 
fences  to  prevent  cattle  straying  on  the 
line. 

2.  A  railway  Company,  although 
bound  to  take  reasonable  care  that  the 
fences  are  sufficient  to  keep  cattle  from 
straying  on  the  line,  do  not  warrant  to 
their  passengers  that  the  fences  are 
such. 

3.  Where  a  person  purchases  a  ticket 
from  one  railway  Company  for  a  journey 
part  of  which  is  on  the  line  of  another 
railway  Company,  and  is  injured  by  an 
accident  to  tne  train  while  passing  on 
the  latter  line,  occasioned  by  cattle 
escaping  from  adjoining  land  owing  to 
a  defect  in  the  fence,  the  former  Ck}m- 
pany  are  liable  for  negligence  of  the 
other  Company  in  respect  of  the  fence. 
Buxton  V.  The  North  Eastern  Railway 
Company,  824. 

III.  Stat.  2  &  3  ^.  4.  c.  zlviii., 
reciting  that  a  railway  *'  for  the  passage 
of  waggons,  engines,  and  other  car- 
riages," would  facilitate  the  conveyance 
of  coals  and  other  heavy  articles  to 
certain  slate  quarries,  and  of  slates, 
copper  and  other  ores  to  the  sea  side, 
and  would  otherwise  be  of  great  public 
utility,  empowered  a  Company  to  make 
and  maintain  a  railway  '*  passable  for 
waggons  and  other  carriages,"  and  to 
erect  and  set  up  (inter  alia)  fire  engines 
or  other  machines,  and  to  do  all  other 
matters  and  things  fit  or  necessary  for 
the  making  and  using  the  railway. 
While  one  of  the  Company's  trains, 
carrying  passengers  in  accordance  with 
a  certificate  of  the  fioard  of  Trade,  and 
drawn  by  a  steam  locomotive  engine, 
was  passing  along  the  line  sparks  from 
the  engine  were  emitted  and  blown 
towards  a  haystack,  which  took  fire  and 
was  burnt.  Held,  that  the  Company 
had  not  statutory  authority  to  use  loco- 
motive engines,  and  therefore  were  liable 
to  an  action  for  the  damage  notwith- 
standing all  reasonable  precautions  had 
been  taken  by  them  to  prevent  the 
emission  of  sparks.  Jones  v.  The 
Festiniog  Railway  Company,  835. 

IV.  A  yearly  tenant  of  a  public  house 
received  from  a  railway  Company   a 
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notice  to  treat  nnder  tbe  Lands  Clauses 
ConsoUdatioo  Act,  1845,  8  &  9  Vict.  c. 
18.  «.  18^  and  a  notice  in  pursuance  of 
their  Act  of  their  intention  at  the  ex- 
piration of  six  months  to  take  the 
premises.  He  sent  in  his  particulars 
of  claim,  and,  the  Company  not  taking 
possession  at  the  expiration  of  six 
months,  continued  to  carry  on  his  busi- 
ness on  the  premises  for  two  years  at  a 
reduced  rate  of  profits,  the  Company 
haviof^,  by  virtue  of  their  powers, 
destroyed  the  surronndini^  neighbour- 
hood. At  the  end  of  that  time  he  was 
served  with  a  summons  to  attend  before 
a  Metropolitan  police  magistrate,  under 
#.  121.,  for  the  purpose  of  having  the 
amount  of  compensation  for  his  interest 
in  thepremises assessed.  Held, 
•  1.  That  he  was  not  entitled  to  com- 
pensation for  the  depreciation  in  value 
of  his  interest  in  the  premises  in  conse- 
auence  of  the  execution  of  the  works  of 
tne  Company  destroying  the  neighbour- 
hood. 

2.  Nor  for  the  loss  of  trade  profits 
since  the  notice  to  treat.  Reg,  v. 
VaughaiL,  and  the  Metropolitan  District 
Railway  Company,  892. 

See  Public  HeaUk, 
Trading.    See  Companies  Act. 
Water.    See  Nuisance,  II. 

COMPENSATION. 

Under    Lands    Clauses   Consolidation 
Act.    See  Company,  RaUway,  IV. 

COMPOSITION 

Deed.      See  Bankrupt,  IIL,  IV.,    V., 
VI.,  VII.,  X. 

Musical.    See  Copyright. 

COMPROMISE. 
Of  action.    See  Attorney,  III 

COMPUTATION. 
Of  time.    See  Writ  qf  Summons, 

CONDITIONS  OF  SALE. 

See  Vendor  and  Purchaser. 


CONTRACT. 

L  1.  In  every  contract  to  supply 
goods  of  a  specified  description  which 
the  buyer  has  no  opportunity  to  inspect, 
they  must  not  only  in  fact  answer  the 
specific  description,  but  must  also  be 
saleable  or  merchantable  under  that 
description. 

2.  Semble,  that  the  maxim  caveat 
emptor  does  not  apply  where  there  has 
been  no  opportunity  of  inspection,  or 
that  opportunity  has  not  been  waived. 

3.  The  plaintiffs,  through  their  brokers, 
entered  into  a  contract  with  the  defen- 
dant for  the  purchase  of  a  quantity  of 
Manilla   hemp  to  arrive  at  Uverpool 
from  Singapore  by  four  named  ships. 
The  ships  arrived  with  the  respective 
numbers  of  bales  of  hemp,  with  marks 
corresponding  to  those  specified  in  the 
contract,  and  they  were  delivered  to  the 
plaintiffs  and  the  price  was  paid.     On 
examination  of   the  bales   they  were 
found  in  such  a  state  as  to  afford  strong 
evidence  that  they  had  at  some  time, 
probably  from  a  shipwreck  when  on  the 
voyage  from  Manilla  to  Singapore,  been 
wetted  through  with  salt  water,  had 
afterwards  been   unpacked  and  dried, 
and   then  repacked  in  the  bales  and 
shipped  at  Singapore.    Tbe  hemp  was 
not  damaged  to  such  an  extent  as  to 
make  it  lose  the  character  of  hemp.    If 
in  good  condition  it  would  have  been 
what   is    called    fair    current   Manilla 
hemp.    The  plaintiffs  sold  the  hemp  by 
auction  as  **  Manilla    hemp    with    all 
faults,"  and  it  realised  75  per  cent,  of 
the  price  which   similar  hemp  would 
have  fetched  if  undamaged.     Held, 
(I).  That  an  action  would  lie  against 
the  defendant  for  breach  of  con- 
tract, as  it  was  an  implied  term  of 
the  contract  that  the  nemp  should 
be  Manilla  hemp,  and  in  a  reason- 
ably merchantable  condition. 
(2).  lliat  the  measure  of  damages 
was  the  difference  between  what 
the    hemp    was    worth    when    it 
arrived  and  what  the  same  hemp 
would  have  realised  if  it  had  been 
shipped  in  the  state  in  which  it 
ought  to  have  been  shipped. 
4.  The  Mercantile  Law  Amendment 
Act,  Scotland,  1856,   19  &  20  Vict.  c. 
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60.  5.  5.,  only  declares  that  a  seller  of 
goods  without  knowledge  that  they  are 
defective  or  of  bad  quality  shall  not  be 
held  to  have  warranted  their  quality  or 
sufficiency.    Jones  v.  Just,  141. 

II.  1.  Whenever  a  party  to  a  contract 
undertakes  to  do  some  particular  act 
the  performance  of  which  depends  en- 
tirely on  himself,  so  that  he  may  choose 
his  own  mode  of  fulfilling  his  under- 
taking, and  the  contract  is  silent  as  to 
time,  the  law  implies  a  contract  to  do 
it  within  a  reasonable  time. 

2.  Where  the  act  to  be  done  is  one  in 
which  both  parties  to  the  contract  are  to 
concur,  and  both  bind  themselves  to  the 
performance  of  it,  the  law  implies  that 
each  contracts  that  he  shall  use  rea- 
sonable diligence  in  performing  his 
part. 

3.  llie  contract  implied  by  the  law 
in  the  absence  of  any  stipulation  in  a 
charterparty  is,  that  each  party  shall 
use  reasonable  dihgence  in  performing 
his  part  of  the  delivery  of  the  cargo  at 
the  port  of  discharge,  the  merchant 
being  readv  to  receive  in  the  usual 
manner  and  the  owner  by  his  captain 
and  crew  to  deliver  in  the  usual  man- 
ner. 

4.  A  charterparty  for  a  voyage  from 
Liverpool  to  lAma  or  Valparaiso  pro- 
vided that  the  vessel  should  proceed  to 
the  port  of  discharge,  or  as  near  as  she 
could  safely  get,  and  there  deliver  her 
cargo  in  the  usual  and  customary  man- 
ner. A  specified  number  of  days  were 
agreed  upon  for  loading  the  vessel  at 
Liverpool,  but  there  was  no  such  agree- 
ment as  to  the  discharge  at  her  port  of 
destination.  The  vessel  arrived  at  the 
port  of  discharge  and  remained  dis- 
charging till,  owing  to  apprehension  of 
a  bombardment  by  a  hostile  fleet,  the 
authorities  suspended  all  landing  of 
goods  for  seven  days,  after  which  she 
returned  and  her  discharge  was  com« 
pleted.  Held,  that  there  was  no  im- 
plied contract  that  the  cargo  should  be 
discharged  within  the  number  of  days 
usual  and  customary  in  the  port  for 
such  a  vessel,  and  therefore  the  loss 
from  the  delay  occasioned  by  the  extra- 
ordinary and  unforeseen  state  of  things 
existing  at  the  time  of  discharge  must 


fall  on  the  shipowner.    Ford  v.  CoteS" 
worth,  659. 

III.  By  bought  and  sold  notes  signed 
by  brokers  acting  both  for  the  plaintift 
and  the  defendant,  the  last  of  which 
was  dated  April  25thy  the  plaintiff 
bought  of  the  defendant  500  tons  of 
iron,  the  delivery  to  extend  over  three 
months.  None  of  the  iron  was  de- 
livered by  the  25th  July.  A  correspon- 
dence ensued  between  the  brokers  and 
the  defendant's  agent  until  February 
following,  from  which  a  jur^  might 
properly  come  to  the  conclusion  that 
the  plaintiff  waited  for  the  delivery  of 
the  iron  at  the  request  of  the  defendant ; 
he  then  went  into  the  market  and 
bought,  the  price  of  iron  being  higher 
than  at  the  end  of  July,  Held  that,  as 
the  plaintiflf  had  not  bound  himself  to 
wait,  there  was  no  alteration  of  the 
contract  within  the  Statute  of  Frauds, 
29  Car.  2.  c.  3.  s.  ]7.>  and  therefore  in 
an  action  for  breach  of  contract  he 
might  recover  from  the  defendant  the 
difference  between  the  contract  price  of 
the  iron  and  the  market  price  in 
February.    .Ogle  v.  Earl  Vane,  1 82. 

See  Companies  Act.    Infancy. 

For  sale  of  real  property.     See  Vendor 
and  Purchaser. 

CONTRACTOR. 

Responsibility  of.    See  Metropolis  Man- 
agement Act,  II. 

COPYRIGHT. 

1.  1.  The  pianoforte  score  of  an  al- 
ready existing  opera,  whether  arranged 
by  the  composer  himself  or  by  another 
person,  is  the  subject  of  copyright  with- 
m  stats.  5  &  6  Vict.  c.  45.  and  7  &  8 
Vict,  c.  12. 

2.  In  registering  the  pianoforte  score 
of  an  opera  pursuant  to  stat.  7  &  8  Vict, 
c.  12.  s,  6.,  it  is  not  correct  to  insert  as 
the  author  of  it  the  name  of  the  com- 
poser of  the  opera.  Wood  v.  Boosey 
on  appeal,  175. 

II.  In  proceedings  taken  under  stat. 
25  &  26  Vict.  c.  68.,  held : 
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1.  The  object  of  the  statute  is  that 
enough  is  stated  in  the  register  of  copy- 
right to  identify  the  picture,  &c.,  and 
whether  the  description  of  the  subject- 
matter  is  suflBcient  for  this  purpose  is' 
a  question  of  fact  for  the  tribunal. 

2.  It  is  no  defence  under  this  Act 
that  the  copy  was  made  or  sold,  &c., 
under  a  boni  fide  belief  that  the  con- 
sent of  the  proprietor  had  been  obtained, 
though  it  is  ground  for  the  infliction  of 
a  merely  nominal  penalty. 

3.  It  is  immaterial  whether  the  copy 
of  a  painting,  drawing,  or  photograph, 
as  the  case  may  be,  is  made  by  means 
of  a  painting,  or  of  a  drawing,  or  of  a 
photograph. 

4.  If  the  design  of  a  picture,  &c.,  is 
made  in  violation  of  the  statute,  it  is 
immaterial  whether  this  is  done  directly 
from  the  original,  or  indirectly  through 
the  medium  of  a  copy. 

^  5.  The  sale  of  every  copy  maae  m 
violation  of  the  Act  is  tne  subject  of  a 
distinct  penalty,  although  there  is  only 
one  sale.  Ex  parte  Beal,  in  re  Beal 
V.  Graves,  395. 


CORPORATE  PROPERTY. 
See  RatCf  Poor,  II, 

CORPORATION. 

See  Municipal  Corporation,  Rate,  Poor, 
II. 

COSTS. 

Of  action.  See  Attorney,  III.  BiU  of 
Exchanae,  II.  County  Court,  III.,  IV., 
VI.,  VII.,  VIII.     Formd pauperis. 

Of  appeal  against  Commissioners.  See 
Salmon  Fishery,  II. 

Of  indictment.    See  Highway,  I. 

Of  maintenance  of  pauper.  See  Lunatic, 
II. 

COUNCILLOR. 
Town.      See  Municipal  Corporation,  I., 


COUNTY. 


COUNTY. 
Court.    See  County  Court. 
Gaol.    See  Lunatic,  II. 
Justices.    See  Lunatic^  II.      Penalties. 
Treasurer.    See  Penalties, 

COUNTY  COURT. 

I.  By  sUt.  13  &  14  Vict,  c,  61.  t.  14. 
an  appeal  is  given  from  the  determi- 
nation of  the  County  Court,  provided 
the  party  appealing  shall,  within  ten 
days  after  the  determination,  give  notice 
of  appeal  to  the  other  party,  and  also 
give  security,  to  be  approved  by  the 
clerk  of  the  Court  for  the  costs  of  the 
appeal.  By  rule  134  of  the  Rules  and 
Orders  for  regulating  the  Practice  of 
the  County  Courts,  &c.,  1857>  where  a 
party  proposes  to  give  a  bond  by  way  of 
security  he  shall  serve  on  the  opposite 
party  and  the  Registrar  notice  of  the 
proposed  sureties,  and  the  Registrar 
shall  forthwith  give  notice  to  both 
parties  of  the  day  and  hour  for  the 
execution  of  the  bond,  and  state  in  the 
notice  to  the  obligee  that  he  must 
then  make  objection  to  the  sureties. 
Held  that,  where  an  appellant  has  done 
all  he  can  do  to  give  security  within  the 
ten  days,  and  the  delay  in  doing  so  is 
caused  by  the  registrar  or  respondent, 
there  is  a  suflBcient  compliance  with 
sect.  14  and  rule  134.  Waterton  v. 
Baher,  Field,  claimant,  23. 

II.  The  County  Courts  Act,  1867. 
30  &  31  Vict  c.  142.  s.  10.,  by  which 
actions  for  malicious  prosecution  and 
other  actions  of  tort  may  be  stayed  or 
remitted  for  trial  to  a  County  Court 
unless  the  plaintiflT  give  security  for 
costs  or  satisfy  the  Judge  that  he  has 
a  cause  of  action  fit  to  be  prosecuted  in 
the  superior  Court,  applies  to  an  action 
commenced  before  the  passing  of  the 
Act.    Kimbray  v.  Draper,  80. 

III.  1.  The  distance  at   which   the 


COUNTY  COURT. 


1037 


defendant  resides  from  the  plaintiff 
when  the  action  is  brought  is  not  alone 
a  ground  for  granting  costs  under  The 
County  Courts  Act,  1867,  30  &  31 
Vict.  c.  142.  *.  6. 

2.  The  plaintiff,  who  resided  at 
Edinburyh,  sued  the  defendant,  who 
resided  in  London,  for  wine  sold  and 
delivered  to  him  not  to  be  dealt  with  in 
the  way  of  his  trade,  and  judgment  was 
signed  by  default.  The  costs  were  less 
than  if  an  action  had  been  brought  in 
the  County  Court.  Application  for 
costs  refused.  Thompson  v.  Dallas,  193. 

IV.  1.  QiuBre,  whether  sect.  5  of  The 
County  Courts  Act,  1867,  30  &  31  Vict. 
c.  142.,  was  intended  to  apply  to  actions 
which  cannot  be  brought  in  a  County 
Court  ? 

2.  If  it  was  so  intended  the  Court  or 
a  Judge  has  power  under  that  section 
to  allow  the  plaintiff  in  such  actions  his 
costs,  though  the  sum  recovered  does 
not  exceed  10/.,  and  the  Judge  declines 
to  certifv  that  there  was  sufficient  rea- 
son for  bringing  the  action  in  the  supe- 
rior Court.     Grey  v.  West,  196. 

V.  The  County  Courts  Act,  1867, 
30  &  31  Vict.  c.  142.  s.  10.,  enacts  that 
in  actions  of  tort  brought  in  a  superior 
Court  "  a  Judge  of  the  Court  in  which 
the  action  is  brought"  may  make  an 
order  that  unless  the  plaintiff  give 
security  for  costs  or  satisfy  the  Judge 
that  he  has  a  cause  of  action  fit  to  be 
prosecuted  in  the  superior  Court  pro- 
ceedings shall  be  stayed  or  the  cause  be 
remitted  for  trial  before  a  County  Court. 
A  Judge  of  the  Common  Pleas  made  an 
order  under  that  section  that  actions  for 
an  irregular  execution  under  County 
Court  process  brought  in  this  Court 
against  the  registrar  of  the  County 
Court  and  the  plaintiff  in  the  original 
action  should  be  remitted  to  be  tried  in 
the  County  Court.     Held, 

1 .  That  the  order  might  be  made  by 
a  Judge  of  one  of  the  other  Courts  sit- 
ting at  Chambers  under  stats.  II  O.  4 
8i  \  fV,4.  c.  70.  «.  4.  and  1  &  2  Vict. 
c.  45.  s.  1. 

2.  That  the  order  was  subject  to  be 
reviewed  by  this  Court. 

3.  That  the  action  was  properly  re- 
mitted for  trial  before  a  County  Court, 


but  the  order  was  varied  as  to  the  County 
Court  in  which  the  trial  should  be. 
Owens  V.  fVoosman,  Owens  v.  Jonesy 
243. 

VI.  The  plaintiff  commenced  an 
action  of  trespass  before  the  20th  August, 
1867,  on  which  day  The  County  Courts 
Act,  1867»  30  &  31  Vict.  c.  142.,  re- 
ceived the  Royal  assent,  and  recovered 
at  the  Summer  Assises  a  verdict  for  less 
than  6/. ;  but  title  to  land  came  in  ques- 
tion. The  Judge  before  whom  the 
cause  was  tried  did  not  certify  on  the 
record  for  costs  under  stat.  13  &  14  Vict, 
c.  61.  s.  12.,  nor  did  the  plaintiff  obtain 
an  order  from  a  Judge  for  that  purpose 
under  stat.  15  &  16  Vict.  c.  54.  s.  4. 
before  the  1st  January,  1868.  On  that 
day  stat.  30  &  31  Vict.  c.  142.  came 
into  operation,  by  which  stat.  1 3  &  14 
Vict.  c.  61.S.  12.  and  15  &  16  Vict.  c.  54. 
s.  4.  were  repealed.    Held, 

1.  That  tne  plaintiff  having,  under 
stat.  13  &  14  Vict.  c.  61.  ss.  11.  12.,  be- 
come entitled  to  judgment  for  the 
amount  of  the  verdict  and  no  costs 
unless  he  obtained  an  order  under  stat. 
15  &  16  Vict.  c.  54.  s.  4.,  the  repeal  of 
these  statutes  did  not  enable  him  to  sign 
judgment  for  costs  under  the  Statute  of 
Gloucester,  6  Edw,  1.  e.  1. 

2.  That  stat.  15  &  16  Vict.  c.  54.  s.  4. 
being  repealed,  the  Court  had  no  power 
to  make  an  order  for  costs. 

3.  Semble,  that  stat.  13  &  14  Vict.  c. 
61.  s.  11.  was  a  repeal  of  the  Statute  of 
Gloucester  as  to  those  actions  com- 
menced after  the  passing  of  that  Act  to 
which  it  was  applicable,  and  the  repeal 
of  stat.  13  &  14  Vict.  c.  61.  s.  11.  by 
stat.  30  &  31  Vict.  c.  142.  s.  33.  did  not 
revive  the  Statute  of  Gloucester  as  to 
those  actions;  and  therefore  if  the 
plaintiff  had  not  been  in  a  condition  to 
sign  judgment  till  after  the  repeal  of 
stat.  13  &  14  Vict.  c.  61.  s.  11.  he  would 
not  be  entitled  to  judgment  for  his 
costs. 

4.  RestaU  v.  The  London  and  South 
Western  Railway  Company,  37  L.  J. 
Exch.  89  i  L.R.  3  Exch.  141,  departed 
from ;  Morgan  v.  Thome,  7  M.SflVm  400, 
followed.    Butcher  v.  Henderson,  403. 

VII.  I.  The  Statute  of  Gloucester,  6 
Edw.  1.  c.  1.,  is  revived  by  the  repeal  in 
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Stat.  30  &  31  Vict,  e.  142.  of  the  re- 
stiictive  provisions  as  to  costs  in  previous 
Coanty  Courts  Acts. 

2.  An  action  of  contract  was  com- 
menced in  this  Conrt  before  the  passing 
of  Stat.  30  &  31  Vict  c.  142.,  under 
circumstances  in  which  by  stat.  9  &  10 
Vict.  c.  95.  «.  128.  the  Superior  Courts 
had  concurrent  jurisdiction  with  the 
County  Court.  It  was  tried  after  the 
Act  came  into  operation,  and  a  verdict 
ffiven  for  the  plamtiff  for  less  than  20/. : 
held  that  he  was  entitled  to  his  costs 
under  the  Statute  of  Cr/b«cf«/er,  6  Edw.  1. 
c.  1. 

3  Mount  V.  Taylor,  37  L.  J.  C.  P. 
325 ;  L,  R.3  C.  P.  645,  upheld  by  this 
Court.    Levy  v.  Sanderson,  410. 

VIII.  1.  Per  LuM  and  Hayes  JJ.  In 
cases  where  there  is  neither  exclusive 
nor  concurrent  jurisdiction  in  the  supe- 
rior Courts,  nor  any  ground  for  obtain- 
ing a  Judge's  certiflcate  for  costs,  the 
Statute  of  Gloucester,  6  Edw.  1.  c.  1., 
is  repealed  by  the  provisions  in  the 
County  Courts  Act,  9  &  10  Vict.  c.  95. 
s.  129.,  13  &  14  Vict.  c.  61.  ss.  11.  12., 
15  &  16  Vict.  c.  54.  s,  4.,  which  pre- 
vented the  plaintiff  from  obtaining  his 
costs  in  any  way ;  and  is  not  revived  as 
to  such  cases  by  The  County  Courts 
Act,  1867,  30  &  31  Vict.  c.  142.,  which 
repealed  those  provisions  as  to  costs. 

2.  Per  Hannen  J.,  and  semble  per 
Cockbum  C.  J.  The  effect  of  repeahng 
the  enactments  in  the  County  Courts 
Acts,  which  empowered  the  Court  or  a 
Judge  to  order  that  the  plaintiff  should 
recover  his  costs,  and  which  imposed  a 
condition  on  the  obtaining  them,  was 
to  leave  the  plaintiff  in  the  position  in 
which  he  was  before  the  existence  of 
the  repealed  enactments,  that  is,  en- 
titled to  recover  his  costs  under  the 
Statute  of  Gloucester. 

3.  An  action  for  goods  sold  was  com- 
menced before  the  passing  of  The 
County  Courts  Act,  1867,  30  &  31 
Vict.  c.  142.,  and  was  by  order  of  a 
Judge  tried  in  the  County  Court  after 
that  Act  came  into  operation,  and  a 
verdict  obtained  for  15i.  2s. :  there  was 
neither  exclusive  nor  concurrent  juris- 
diction in  the  superior  Courts,  nor  any 
ground  for  obtaining  a  Judge's  certi- 


^  ficate  for  costs.  Held,  per  Lush  and 
Hayes  JJ.,  that  the  plaintiff  was  not 
entitled  to  costs ;  per  Hannen  J.,  and 
semble  per  Cockbum  C.  J.  that  he  was. 
Mirfin  v.  Attwood,  414. 

IX.  By  the  County  Courts  Act,  1867» 
30&  31  Vict.  c.  142.  «.  11.,  "all  actions 
of  ejectment,  where  neither  the  value 
of  the  lands,  &c.,  nor  the  rent  payable 
in  respect  thereof,"  exceeds  20/.  by  the 
year,  may  be  brought  in  the  County 
Court.     Held, 

1.  That  the  test  of  the  jurisdiction  of 
the  County  Court  is  the  value  or  rent 
as  between  the  litigant  parties,  and  not 
the  value  or  rent  as  between  the  lessee 
and  a  sublessee. 

2.  That  where  a  County  Conrt  Judge 
had  decided  that  the  annual  value  did 
not  exceed  20/.,  and  there  was  evidence 
to  support  his  decision,  this  Court  could 
not  grant  a  prohibition ;  per  Cockbum 
C.  J.  and  Lush  J.,  Hannen  J.  haesitante. 
In  re  Brown  v.  Cocking,  503. 

X.  By  the  County  Courts  Act,  1867* 
30  &  31  Via.  c.  142.  S.U.,  "  All  actions 
of  ejectment  where  neither  the  value  of 
the  lands,  &c.,  nor  the  rent  payable  in 
respect  thereof,  shall  exceed  the  sum  of 
20/.  by  the  year,"  may  be  brought  in 
the  County  Court.  In  ejectment  against 
the  occupier  by  the  assignee  of  a  term 
subject  to  a  ground  rent,  the  County 
Court  Judge  was  of  opinion  that  by 
deducting  the  ground  rent  the  annual 
value  of  the  premises  was  reduced  below 
20/.,  and  therefore  he  had  jurisdiction. 
Held, 

1 .  That  the  value  intended  in  sect.  1 1 
is  the  marketable  value  of  which  the 
rent  paid  by  the  tenant  to  the  immediate 
landlord  is,  in  the  absence  of  exceptional 
circumstances,  a  fair  criterion. 

2.  That,  the  County  Court  Judge 
having  adopted  an  erroneous  test  of 
value,  this  Court  would  grant  prohibi- 
tion.   In  re  Elstone  v.  Rose,  509. 

XI.  The  County  Courts  Act,  1867, 
30  &  31  Vict.  c.  142.  s.  13.,  allows,  with 
the  leave  of  the  Judge,  an  appeal  from 
the  decision  of  a  County  Conrt  in  actions 
in  which  an  appeal  was  not  before 
allowed.      By    sect.    25    the    words 
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**  County  Court"  include  the  Courts 
held  by  virtue  of  the  London  (City) 
Small  Debte  Extension  Act,  1852,  15  & 
16  Viet.  c.  Ixxvii.  By  sect.  8  of  the 
latter  .\ct,  in  case  of  illness  or  absence, 
the  Judge  naay  appoint  a  deputy.  An 
action  in  which  there  could  not  have 
been  an  appeal  before  stat.  30  &  31  Vict, 
c.  142.  was  tried  in  the  Sheriffs*  Court 
bv  a  deputy  of  the  Judge  in  his  absence, 
who  took  time  to  consider :  the  Judge 
on  his  return  in  August,  1 S67,  read  the 
decision  of  his  deputy,  but,  in  order  to 
give  the  defendants  power  of  appealing, 
postponed  the  formid  delivery  of  judg- 
ment until  the  Ist  January  following, 
when  he  delivered  judgment  and  gave 
leave  to  appeal,  and,  the  parties  not 
agreeing,  a  case  was  stated  by  the 
deputy  and  signed  by  the  Judge.    Held, 

1.  That  the  judgment  of  the  deputy 
was  the  judgment  of  the  Court,  and  the 
postponement  of  its  formal  delivery 
made  it  a  judgment  of  the  1st  January, 
1867. 

2.  That  Stat.  30  &  31  Vict.  c.  142. 
8.  13.  affected  procedure,  and  not  the 
rights  of  the  parties,  and  therefore  was 
retrospective,  and  gave  an  appeal  in 
this  action.  Rathbone  and  others,  ap- 
pellants, Jfttnn,  respondent,  708. 

Jurisdiction  of.  See  Merchant  Shipping 
Act,  11. 

Rules  and  orders  for  regulating  the 
practice  of.  See  supra,  I.  Merchant 
Shipping  Act,  II. 

COURT. 

By  Stat.  20  &  21  Vict.  c.  43.  s.  2.,  a 
party  appealing  from  the  determination 
of  justices  shall,  within  three  days  after 
receiving  the  case,  transmit  it  to  the 
superior  Court  A  case  was  received 
by  the  appellant  on  Good  FHday,  who 
transmitted  it  to  the  Court  on  the  fol- 
lowing Wednesday.  Held  that,  the 
offices  of  the  Court  being  closed  until 
Wednesday,  the  case  was  duly  trans- 
mitted. In  re  Mayor,  appellant,  Hard- 
ing^ respondent,  27,  note  (a). 

Of  oyer  and  terminer.    See  Colony,  I. 

Of  Quarter  Sessions.  See  Quarter 
Sessions. 
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COVENANT. 

1.  The  first  count  of  the  declaration 
was  upon  a  covenant  in  a  lease  that  the 
lessees  and  their  assigns  would  main- 
tain and  keep  in  repair  the  forge  and 
buildings  demised  and  all  buildings 
which  should  be  erected  during  the 
demise,  and  all  additions  and  improve- 
ments thereto,  and  would  maintain  and 
keep  in  good  working  order  the  fixtures, 
steam  engines,  &c.,  tools,  utensils,  and 
other  articles  demised,  and  also  which 
might  during  the  demise  be  brought  or 
set  up  on  the  premises,  and  would  re- 
place and  make  good  all  such  fixtures, 
engines,  &c.,  tools,  utensils,  and  other 
articles  as  should  be  broken  or  worn 
out.  The  second  count  was  upon  a 
covenant  that  neither  the  lessees  nor 
their  assigns  would  assign  or  part  with 
the  possession  of  the  demised  premises 
without  the  consent  in  writing  of  the 
lessor. 

As  to  the  first  count. 

Held.  1.  That  so  much  of  the  cove- 
nant as  related  to  buildings  and  to 
machinery,  tools  and  utensils,  which 
were  tenant's  fixtures,  ran  with  the  land. 
But, 

2.  That  so  much  of  it  as  related  to 
tools  and  utensils,  which  were  not  fix- 
tures, did  not  run  with  the  land. 

3.  That  the  assignee  was  not  liable 
on  this  count  fur  breaches  of  the  cove- 
nant after  an  assignment  by  him  with- 
out the  consent  of  the  lessor. 

As  to  the  second  count. 

Held.  4.  That  the  covenant  ran  with 
the  land  and  bound  an  iissignee  to 
whom  the  premises  had  been  assigned 
with  the  consent  of  the  lessor. 

5.  That  the  lessor  could  recover 
damages  indirectly  in  respect  of  those 
breaches  of  covenant  which  had  already 
occurred,  and  future  breaches;  the 
measure  of  the  damages  being  such  a 
sum  as  would,  so  far  as  money  could, 
put  the  plaintiff  in  the  same  position  as 
if  he  had  retained  the  liability  of  the 
defendant  instead  of  having  an  inferior 
remedy  against  a  person  less  able  to 
perform  the  covenants  or  compensate 
for  breaches  of  them.  Williams  v.  Earle, 
740. 

II.  A  lease  of  premises  for  fourteen 

B.  &  s. 
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CREDITORS. 


DEDICATION. 


years  contained  a  covenant  bv  the 
lessees,  not  expressed  to  be  on  behalf  of 
their  assi<^ns,  not  to  as8if(n  or  part  with 
the  possession  without  the  written  con- 
sent of  the  landlord.  The  landlord,  by 
a  letter  addressed  to  the  lessees,  assented 
to  a  transfer  of  the  lease  to  W.  on  the 
same  terms  as  those  on  which  they 
held  it.  IV,  entered  into  possession 
without  any  formal  assip^nment,  and 
afterwards  bv  the  written  licence  of  the 
landlord  assigned  to  trustees  for  W.'s 
creditors,  who,  without  the  consent  of 
the  landlord,  sold  the  term  to  the 
defendant.  In  ejectment  on  the  ground 
of  forfeiture, 

1.  Quare,  whether  the  covenant  ran 
with  the  land  ? 

2.  The  covenant  was  not  broken  by 
the  lessees  parting  with  the  possession 
to  W,  without  executing  a  transfer  of 
the  lease. 

3.  The  unlicensed  parting  with  the 
possession  by  the  trustees  of  fV.  to  the 
defendant  was  not  a  breach  of  covenant 
by  the  lessees.     West  v.  Dobb,  755. 

CREDITORS. 
Joint.     See  Bankrupt,  III. 

CROSS  REMAINDERS. 
See  Devise. 

CROWN. 
See  Rate,  Poor,  I. 

CURATE. 
See  Church, 

CUSTOM. 
See  Marriage  Fee. 
Of  London  bankers.     See  Cheque. 

DAMAGE. 

From  sparks.     See  Company,  Railway, 
III. 

DAMAGES. 

See    Covenant,   I.    Interrogatories,    II. 
Seduction.     Vendor  and  Purchaser,  I, 


Measure    of.     See   Contract,    L,    III. 
Covenant,  I. 

DEDICATION. 
Of  highway.    See  Prescription. 

DEED. 

Of  arrangement.    See  Bankrupt,  I. 

Of  composition.    See  Bankrupt,    \\\.y 
IV.,  v.,  VI.,  VII.,  IX..  X. 

Of  inspectorship.    See  Bankrupt,  I. 

Of  mortgage.     See  Mortgage. 

Of  transfer.    See  CompoMes  Act. 

DEPUTY. 
Of  Judge.    See  County  Court,  XI. 

DEVISE. 

Devise  of  one  moiety  of  an  estate  to 
three  nephews  in  equal  shares  in  tail, 
"  and  in  default  of  such  issue  of  any  of 
them"  to  ^.  B.  in  fee.  Held,  that  cross 
remainders  were  to  be  implied.  Powett 
V.  Howelis,  704. 

DISQUALIFICATION. 

Of  candidate.    See  Municipal  Corpora- 
tion, IV. 

DISTRESS. 
Right  of.    See  Mortgage,  I. 

DISTRICT. 
See  Rate,  Poor,  IV. 

DOUBTFUL  CLAIM. 
Payment  of.    See  Bankn^t,  I. 


DRAIN. 
DRAINAGE. 


} 


See  Nuisance,  I. 


EASEMENT. 
See  Nuisance,  I. 


ECCLESIASTICAL  DUES. 


FEE. 
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ECCLESIASTICAL  DUES. 
See  Rate,  Poor,  IV. 

ELECTION 

Of   town   councillor.     See    Municipal 
Corporation,  I L,  III.,  IV. 

Of  guardian  of  poor.    See  Personation. 


Interroga- 


EJECTMENT. 

See  County  Court,  IX.  X. 
tories,  I. 

EQUITABLE. 
Lieu.    See  Bankrupt,  I. 
Owner.    See  Notice  to  quit. 


EQUIVALENT. 
See  Bankrupt,  VIII. 

EVIDENCE. 

See  Bankrupt,  VII.    Baron  and  Feme,  I. 
Marriage  Fee, 

ESTOPPEL. 
See  Company,  Joint  Stock.  Mortgage,  I. 

EX  POST  FACTO. 
Legislation.    See  Colony,  11. 

FACTORY. 

By  Stat.  7  &  8  Vict,  e,  15.  *.  22.,  if 
any  accident  shall  occur  in  a  factory 
which  shall  cause  bodily  injury  to  any 
person  employed  therein  of  such  a 
nature  as  to  prevent  him  from  return- 
ing to  his  work  in  the  factory  before 
nine  o'clock  the  following  morning,  the 
occupier  of  the  factory,  &c.,  shall  within 
twenty-four  hours  of  such  absence  send 
notice  to  the  certifying  surgeon  of  the 
district.    Held, 

1.  That  a  returning  to  the  factory 
before  9  a.m.  on  the  following  morning 
without  the  capacity  to  work,  and  soon 
afterwards  leaving,  was  not  "  returning 
to  work"  within  the  section. 

3  z  2 


2.  That  every  accident  causing  bodily 
injury,  whether  connected  with  the 
machinery  or  not,  is  within  the  section. 
Lakeman,  appt.,  Stephenson,  respt.,  53. 

FEE. 
For  marriage.    See  Marriage  Fee, 

FENCES. 
See  Company,  Railway,  II. 

FOREIGN  BILL. 
See  Bill  of  Exchange,  I. 

FORMA  PAUPERIS. 

An  order  for  suing  in  form&  pauperis 
takes  effect  only  from  the  time  when  it 
is  served  on  the  defendant  or  otherwise 
brought  to  his  knowledge,  and  therefore 
a  defendant  who  succeeds  is  entitled  to 
his  costs  incurred  before  that  time. 
Fray  v.  Voules,  60. 

FISHING  MILL  DAM. 
See  Salmon  Fishery,  II. 

FRAUDS. 
Statute  of.    See  Contract,  III. 

FIXED  ENGINE. 
See  Salmon  Fishery ,  III. 

FIXTURES. 
See  Covenant,  I. 

GAOL. 
See  Lunatic,  II. 

GENERAL  DISTRICT  RATE. 
See  Rate, 

GOODS. 
Non-delivery  of.     See  Contract^  III. 

GOVERNOR. 
Of  colony.    See  Colony, 
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GRANT. 


IMMEMORIAL. 


GRANT. 

See  Preseriptian. 

GUARDIAN. 
Of  poor.     Sec  Personation. 

HAMLET. 
Sec  fifl/f,  Poor,  IV. 

HEALTH. 

Board  of.      See  Public  Health,     Quo 
Warranto. 

HIGHWAY. 

1.1.  An  iDdictment  against  a  townsbip 
for  non-repair  of  a  highway  directed  by 
justices  of  the  peace  under  stat.  5  &  6 
}V.  4.  c.  50.  s.  95.  (the  subsequent 
Stat.  25  &  26  Vict.  c.  61.  not  having 
been  adopted  in  the  district),  was  re- 
moved into  the  Queen's  Bench  by 
certiorari  obtained  by  the  defendants. 
The  case  was  tried  at  the  Assizes  and 
the  defendants  acquitted.  Held,  over- 
ruling Ret/,  v.  The  Inhabitants  oj  Ear- 
disland,  3  £.  <^  J3  960,  that  the  Judge 
by  whom  the  case  was  tried  could  not 
under  that  section  award  costs  to  the 
prosecutor. 

2.  Quiere,  whether,  where  an  indict- 
ment under  Uiat  section  is  not  removed 
by  certiorari,  the  Judge  can  refuse  to 
allow  costs  where  the  party  prosecuting 
is  himself  the  wrongdoer,  as  being  bound 
ratione  tenune  to  repair  the  highway? 
The  Queen  v.  Tfte  Inhabitants  of 
Ipstones,  106. 

II.  Permitting  animals  to  lie  about 
a  highway,  either  with  or  without  a 
keeper,  is  an  offence  within  The  High- 
way Act,  1864,  27  &  28  Vict.  c.  101.  s. 
25.    Lawrence,  appt.,  liCtfi^,  respt.,  325. 

Dedication  of.    See  Prescription, 

Nuisance  in.    See  Nuisance,  II. 

See  Turnpike  Road. 

HUSBAND. 

See  Baron  and  Feme. 


IMMEMORIAL. 

Payment      See    Marriage  Fee.      Pre- 
scription. 

IMPLIED. 

Term.    See  Comtract,  I. 

Warranty.    See  Company,  Railway,  I.» 

INACCURATE. 

Description.    See  Municipal  Corpora' 
/ton,  II. 

INCLOSURE  ACT. 
See  Rate,  Poor,  IV. 

INDICTMENT. 
See  Highway. 

INDORSEE. 
See  Banhrtqftj  X.     Bill  of  Exchange,  II. 

INFANCY. 

The  defendant  having  been  supplied 
with  goods  during  infancy  was,  after 
full  age,  furnished  with  an  account  of 
the  items  and  prices,  at  the  foot  of 
which  was  the  following  memorandum, 
which  he  signed :  '*  Particulars  of  ac- 
count to  end  of  year  1867,  amounting 
to  162/.  \\s.  6d.,  I  certify  to  be  correct 
and  satisfactory."  Held  not  a  ratifica- 
tion within  Stat.  9  G.  4.  c.  14.  s.  6.  to 
support  a  count  either  for  goods  sold  or 
upon  an  account  stated.  Rowe  ▼•  Hop* 
wood,  881. 

INNUENDO. 

See  Slander, 

INSANITY. 
See  Lunatic,  I,  II. 

INTERROGATORIES. 

I.  1.  In  ejectment  on  the  title,  the 
Court  will  allow  the  defendant  to  ex- 
hibit interrogatories  to  the  plaintiff  as 
to  the  links  through  which  he  claims  to 
be  heir ;  and  this  both  at  common  law 


INSPECTORSHIP. 


JUSTICE. 
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and  under  The  Comnion  Law  Procedure 
Act,  1864,  17  &  18  Vict.  c.  126.*.  51. 

2.  Semble,  however,  that  the  plaintiff 
will  not  be  allowed  to  exhibit  similar 
interro(<:atorie8  to  the  defendant. 

3.  Flitcroft  y.  Fletcher^  11  JSarcA.543, 
recognized  as  law.  KettleweU  ▼.  Dyson^ 
300. 

11.  1.  Per  Cockhum  C.  J.  In  allow- 
ing interrogatories  under  The  Common 
Law  Procedure  Act,  1854,  17  &  18  Vict, 
c,  125.  *.  51.,  a  Court  of  common  law 
is  not  confined  within  the  same  limits 
as  a  Court  of  equity  on  a  bill  of  dis- 
covery. 

2.  In  an  action  for  breach  of  an 
agreement  to  deliver  up  bills  of  ex- 
change of  a  certain  Company,  the  Court 
allowed  the  defendant  to  administer 
interrogatories  to  the  plaintiff  as  to  the 
solvency  of  the  Company  and  the 
amount  of  damage  which  he  had  sus- 
tained by  reason  of  the  non-delivery  of 
the  bills.    Bobson  v.  Richardson,  516. 

See  Baron  and  Feme,  I. 

INSPECTORSHIP. 
Deed  of.     See  Bankrupt,  I. 

ISLE  OF  MAN. 
See  Bitt  of  Exchange,  I. 

JOINT. 

Creditors.    See  Banhrtgtt^  III. 

Stock  Company.    See  Company,  Joint 
Stock. 

JUDGE. 

Certificate  of.    See  County  Courts  IV. 

Order  of.    See  Award.      County  Courts 
V.     Writ  of  Summons. 

JUDGMENT. 

Postponii^  delivery  of.      See   County 
Court,  aI. 

JUDICIAL. 

Notice.     See  Marriage  Fee. 


JUSTICE. 

Of  the  peace.    See  Court.    Colony,  I. 
Lunatic,  II.    Penalties.    Scales. 

JURISDICTION. 

Of  County  Court.     See  County  Court, 
IX.,  X.    Merchant  Shipping  Act,  II. 

Of  county  justices.     See  Lunatic,  II. 
Quarter  Sessions. 

Of  Judge.    See  County  Court,  V. 

Of  justice  of  the  peace.    See  Colony,  I. 

LANDS    CLAUSES    CONSOLIDA- 
TION ACT. 

See  Company,  Railway,  IV. 

LANDLORD. 

And  tenant.  See  ilforf^a^e,  I.    Notice  to 
quit. 

LAW. 
Of  colony.    See  Colony,  II. 

LAY  RECTOR. 
See  Church. 

LEASE. 

LESSEE.  >  See  Covenaii/. 

LESSOR. 

LIBEL. 

1.  An  action  for  libel  does  not  lie 
against  an  officer  in  the  army  for  official 
reports  made  by  him  in  the  discharge 
and  under  the  obligation  of  military 
duties  touching  the  military  competence 
and  qualifications  of  an  officer  under 
his  command,  though  alleged  to  have 
been  made  maliciously  and  without 
reasonable  or  probable  cause.  Per 
Mellor,  Lush  and  Hayes  J  J.,  Cockhum 
C.  J.  dissentiente. 

2.  Tlie  only  remedy  for  a  wrong  done 
by  a  commanding  officer  to  an  inferior 
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LIBEL. 


LIEN. 


in  the  discharffe  of  military  duty  is  tbe 
redress  provided  by  the  articles  of  war. 
Per  Melior,  Lush  and  Hayes  J  J,,  Cock- 
bum  C.  J.  dissentiente. 

3.  Action  for  libel  brought  by  the 
plaintiff*,  who  was  a  lieutenant  colonel 
in  the  army,  holding  a  commission  as 
captain  in  Her  Majesty's  regiment  of 
Coldstream  Guards.  Plea.  That  the 
defendant  was  an  officer  in  Her 
Majesty's  army,  holding  the  office  of 
major  general  commanding  the  brigade 
of  Foot  Guards,  of  which  the  regiment 
of  Coldstream  Guards  formed  part,  and 
was  the  superior  military  officer  of  the 
plaintiff*,  who  was  under  his  command ; 
and  that  it  was  the  defendant's  duty,  as 
such  superior  military  officer,  to  forward 
to  the  adjutant  general  of  Her  Majesty's 
army  at  head  quarters  certain  letters 
written  and  sent  to  the  defendant  as 
such  superior  officer  in  relation  to  their 
military  conduct,  duties,  and  qualifica- 
tions by  the  officers  under  his  com- 
mand, and  to  make,  in  relation  thereto, 
for  the  information  of  the  commander 
in  chief  of  the  army,  reports  in  writing 
to  the  adjutant  general  on  the  subjects 
of  such  letters.  The.  plea  then  stated 
the  receipt  by  the  defendant  from  the 
plaintiff  of  certain  letters  in  relation  to 
the  plaintiff^'s  military  duties,  and  to 
certain  orders  receivea  by  him  as  such 
officer,  and  to  his  conduct  and  com- 
petence and  fitness  for  his  duties  as 
such  officer,  in  which  letters  the  plain- 
tiff" requested  that  they  might,  in  per- 
formance of  the  defendant's  duty  as 
such  superior  officer,  be  forwarded  by 
the  defendant  to  the  adjutant  general 
for  the  information  of  the  commander 
in  chief;  and  that  thereupon  the  de- 
fendant, in  the  ordinary  course  of  his 
military  duties  as  such  superior  officer, 
and  because  it  was  necessary  and  in- 
cumbent upon  him  by  his  duty  to  Her 
Majesty  as  such  superior  officer  so  to 
do,  and  as  an  act  of  military  duty,  and 
not  otherwise  or  for  any  other  reason, 
forwarded  the  letters  to  the  adjutant 
general,  and  for  the  information  of  the 
commander  in  chief  when  forwarding 
those  letters  made  certain  reports  in 
writing  in  relation  to  them  and  their 
contents,  and  to  certain  military  orders 
therein  referred  t0|  and  with  respect  to 
the    plaintifTs  conduct    as   such  offi- 


cer in    relation  to  those  orders,    and 
to  the  plaintiff's  incompetence  in   tbe 
field,  and  his  unfitness  to  conduct  the 
business  of  a  battalion  in  barracks,  in 
the  form  of  letters  addressed  to  the 
adjutant    general,    being    tbe    proper 
officer    to   receive   those   letters     and 
reports,  and    the  occasion    being   the 
proper  one  according  to  the  discipline 
and  regulations  in  force  in  HerMajesty's 
army  for  the  defendant  to  make  those 
reports  in  writing.     Replication.    That 
the  words  were  written  and  published 
of  actual  malice  on  the  defendant's  part, 
and  without  any  reasonable,  probable, 
or  justifiable  cause,  and  not  boni  fide 
or  in  the   bonlL  fide  discharge  of  his 
duty  as  superior  officer.     Demurrer. 
(I.)  Held,  per   Cockbum  C.  J.,  that 
the  replication  meant  that  the  de- 
fendant's representations  as  to  the 
plaintiff*,  though  made  on  an  occa- 
sion of  military  duty,  were  made 
dishonestly,  maliciously,  and  with- 
out a    belief  in   their  truth,   and 
therefoi^e   was  an  answer   to  tbe 
plea. 
(2.)  Per  Mellor  J.      Held,   that  the 
replication  was  no  answer  to  the 
plea  without  an  allegation  that  the 
statements  contained  in  the  letters 
written  by  the  defendant  were  false 
to  the  defendant's  knowledge.  And 
Qu^re,    whether    the    replication 
with  that    allegation    would  have 
been  good  ? 
(3.)  Per  Lush  J.     Qutere,  as  to  the 
meaning  of  the  allegation   in  tbe 
replication  that  the  letters  were  not 
written  bon4  fide  or  in  the  bona 
fide  discharge  of  the  defendant's 
duty    as    superior    officer?      But 
Held,  that,  even  if  it  was  equiva- 
lent to  an  allegation  that  the  de- 
fendant   knew  the  statements   in 
the  letters  to  be  false,  the  action 
was  not  maintainable.    Dawkims  v. 
Lord  Frederick  Paulet,  768. 

See  Slander. 


LIEN. 

Equitable.    See  Bankrupt,  L 

For  costs.    See  Attorney,  IIL 
Exchange,  II. 


Bill  of 


LIMITATION. 


LOCOMOTIVE. 
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LIMITATION. 
Of  time.    See  Merchant  Shipping  Act,  I. 

UCENCE. 
Sec  Prescription.   Salmon  Fishery,  I.,  II. 
To  assign  lease.    See  Covenant,  II. 

LOCAL  ACT. 
See  Public  Health. 

LOCAL  AUTHORITY. 
See  Nuisance,  I. 

LOCAL  BOARD  OF  HEALTH. 
See  Public  Health.     Quo  Warranto. 

LOCAL  GOVERNMENT  ACT. 

The  Local  Government  Act,  1859,  21 
&  22  Vict.  c.  98.  e.  14.,  enacts,  "In 
cases  where  any  place  hereby  autho- 
rized to  adopt  this  Act  includes  within 
its  limits  any  less  place  which,  if  it 
were  not  so  included,  would  of  itself  be 
authorised  to  adopt  this  Act,  such  less 
place  shall  not  be  entitled  to  adopt 
this  Act  unless  the  greater  place  within 
the  limits  of  which  it  is  included  has 
refused  to  adopt  the  same*  or  unless  it 
has  been  determined  by  one  of  Her 
Majesty^s  principal  Secretaries  of  State, 
in  manner  hereinafter  mentioned,  that 
such  less  place  ought,  as  respects  the 
adoption  of  this  Act,  to  be  excluded 
from  the  limits  of  such  greater  place." 
The  parish  of  L.,  containing  1400  acres, 
comprised  the  corporate  borough  of  L., 
containing  100  acres.  By  stat.  2  &  3 
W.  4.  c.  64.  s.  35.  Schedule  (O)  14,  the 
borough  of  L.,  as  to  the  election  of 
members  to  serve  in  Parliament,  in- 
cluded the  parish  of  L.  and  part  of 
another  parish.  The  parish  of  L. 
adopted  the  Local  Government  Act, 
1858,  and,  on  appeal  by  some  of  the 
inhabitants  of  the  borough  under  sect. 
17  to  the  Secretary  of  State,  he  ordered 
that  the  Act  should  be  in  force  in  the 
parish. 

1.  Held  that  the  parliamentary  bo< 
rough  of  L.  was  not  a  place  authorized 
to  adopt   the  Act  within   sect.  14  of 


Stat.  21  &  22  Vict.  c.  98.,  and  that  the 
parish  of  L.,  though  including  the  cor- 
porate borough  of  L.,  was  so  autho- 
rized, and  therefore  the  order  of  the 
Secretary  of  State  was  valid. 

2.  Per  Cochbum  C.  J.  Where  a 
borough  is  not  co-extensive  with  a 
parish,  the  portion  of  the  parish  with- 
out the  borough  is  not  a  place  having  a 
known  or  defined  boundary  within  stat. 
21  &  22  Vict.  c.  98.  s.  13.  The  Queen 
V.  Hardy,  926. 

LOCOMOTIVE. 
Engine.     See  Company,  Railway,  III. 

LONDON. 
Bankers.     See  Cheque. 

LONDON  (CITY)  COURT. 
See  County  Court,  XI. 

LUNATIC. 

L  Stat.  24  &  25  Vict.  c.  55.  s.  7- 
does  not  take  away  the  right  which 
overseers  of  parishes  have  under  stat. 
16  &  17  Vict.  c.  97.  *.  108.  to  appeal 
against  an  order  adjudging  the  settle- 
ment  of  a  pauper  lunatic.  The  Queen  v. 
The  Guardians  qf  the  Medway  Union,  439. 

II.  Stat.  3  &  4  Vict.  c.  54.  s.  1.  enacts 
that  if  any  person  while  imprisoned  in 
any  prison  under  sentence,  &c.  becomes 
insane,  he  shall  be  removed  by  warrant 
of  the  Secretary  of  State  to  an  asylum, 
and  remain  there  until  he  becomes  of 
sound  mind,  whereupon  if  he  remains 
subject  to  be  continued  in  custody  he 
shall  be  removed  back  to  the  prison,  or, 
if  the  period  of  imprisonment  has  ex- 
pired, he  shall  be  aischarged.  Sect.  2. 
*'  In  all  such  cases  as  aforesaid "  two 
justices  of  the  county,  city,  borough, 
or  place  where  such  person  is  impri- 
soned shall  inquire  into  his  settlement 
and  make  an  order  on  the  parish  of 
his  settlement  to  pay  all  the  charges 
of  inquiring  into  his  insanity,  and 
of  conveying  him  to  the  asylum,  and 
a  weekly  sum  for  his  maintenance  in 
the   asylum.      Stat.    11    &   12    Vict.  c. 
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1.  The  object  of  the  itatute  is  that 
enough  is  stated  in  the  register  of  copy- 
right to  identify  the  picture,  &c.,  and 
whether  the  description  of  the  subject- 
matter  is  sufficient  for  this  purpose  is' 
a  question  of  fact  for  the  tribunal. 

2.  It  is  no  defence  under  this  Act 
that  the  copy  was  made  or  sold,  &c., 
under  a  bonft  fide  belief  that  the  con- 
sent of  the  proprietor  had  been  obtained, 
though  it  is  ground  for  the  infliction  of 
a  merely  nominal  penalty. 

3.  It  is  immaterial  whether  the  copy 
of  a  painting,  drawing,  or  photograph, 
as  the  case  may  be,  is  made  by  means 
of  a  painting,  or  of  a  drawing,  or  of  a 
photograph. 

4.  If  the  design  of  a  picture,  &c.,  is 
made  in  violation  of  the  statute,  it  is 
immaterial  whether  this  is  done  directly 
from  the  original,  or  indirectly  through 
the  medium  of  a  copy. 

5.  The  sale  of  every  copy  made  in 
violation  of  the  Act  is  tne  subject  of  a 
distinct  penalty,  although  there  is  only 
one  sale.  Ex  parte  Beal,  in  re  Beat 
V.  Graves,  395. 

CORPORATE  PROPERTY. 
See  Rate^  Poor,  II. 


CORPORATION. 

See  Municipal  Corporation.  Rate,  Poor, 
II. 

COSTS. 

Of  action.  See  Attorney^  III.  BiU  of 
Exchange,  II.  County  Courts  III.,  IV., 
VI.,  VII.,  VIII.     Formd pauperis. 

Of  appeal  against  Commissioners.  See 
Salmon  fishery,  II. 

Of  indictment.    See  Highway,  I. 

Of  maintenance  of  pauper.  See  Lunatic, 
II. 


COUNCILLOR. 
Town*      See  Municipal  Corporation,  I., 


COUNTY. 
Court.     See  County  Court, 

Gaol.    See  Lunatic,  II. 

Justices.    See  Lunatic*  II.      Penalties, 

Treasurer.    See  Penalties. 


COUNTY  COURT. 

I.  By  Stat.  13  &  U  Viet.  c.  61.  «.  14. 
an  appeal  is  given  from  the  determi- 
nation of  the  County  Court,  provided 
the  party  appealing  shall,  within  ten 
days  after  the  determination,  give  notice 
of  appeal  to  the  other  party,  and  also 
give  security,  to  be  approved  by  the 
clerk  of  the  Court  for  the  costs  of  the 
appeal.  By  role  134  of  the  Rules  and 
Orders  for  regulating  the  Practice  of 
the  County  Courts,  &c.,  1857.  where  a 
party  proposes  to  give  a  bond  by  way  of 
security  he  shall  serve  on  the  opposite 
party  and  the  Registrar  notice  of  the 
proposed  sureties,  and  the  Registrar 
shall  forthwith  give  notice  lo  both 
parties  of  the  day  and  hour  for  the 
execution  of  the  bond,  and  state  in  the 
notice  to  the  obligee  that  he  must 
then  make  objection  to  the  sureties. 
Held  that,  where  an  appellant  has  done 
all  he  can  do  to  give  security  within  the 
ten  days,  and  the  delay  in  doing  so  is 
caused  by  the  registrar  or  respondent, 
there  is  a  sufficient  compliance  with 
sect.  14  and  rule  134.  Water  ton  ▼. 
Baker,  Field,  claimant,  23. 

II.  The  County  Courts  Act,  1867, 
30  &  31  Vict.  c.  142.  s.  10.,  by  which 
actions  for  malicious  prosecution  and 
other  actions  of  tort  may  be  stayed  or 
remitted  for  trial  to  a  County  Court 
unless  the  plaintiff  give  security  for 
costs  or  satisfy  the  Judge  that  he  has 
a  cause  of  action  fit  to  be  prosecuted  in 
the  superior  Court,  applies  to  an  action 
commenced  before  the  passing  of  the 
Act.    Kimbray  v.  Draper,  80. 

III.  1.  The  distance  at   which   the 
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defendant  resides  from  the  plaintiff 
when  the  action  is  brought  is  not  alone 
a  ground  for  granting  costs  under  The 
County  Courts  Act,  1867,  30  &  31 
Vict.  c.  142.  8.  6. 

2.  The  plaintiff,  who  resided  at 
Edinburyh,  sued  the  defendant,  who 
resided  in  London,  for  wine  sold  and 
delivered  to  him  not  to  be  dealt  with  in 
the  way  of  his  trade,  and  judgment  was 
signed  by  default.  The  costs  were  less 
than  if  an  action  had  been  brought  in 
the  County  Court.  Application  for 
costs  refused.  Thompson  v.  Dallas,  193. 

IV.  1.  Quare,  whether  sect.  5  of  The 
County  Courts  Act,  1867,  30  &  31  Vict. 
c.  142.,  was  intended  to  apply  to  actions 
which  cannot  be  brought  in  a  County 
Court  ? 

2.  If  it  was  so  intended  the  Court  or 
a  Judge  has  power  under  that  section 
to  allow  the  ulaintiff  in  such  actions  his 
costs,  thougn  the  sum  recovered  does 
not  exceed  10/.,  and  the  Judge  declines 
to  certify  that  there  was  sufficient  rea- 
son for  bringing  the  action  in  the  supe- 
rior Court.    Grey  v.  West,  196. 

V.  The  County  Courts  Act,  1867, 
30  &  31  Viet.  c.  142. «.  10.,  enacts  that 
in  actions  of  tort  brought  in  a  superior 
Court  "  a  Judge  of  the  Court  in  which 
the  action  is  brought"  may  make  an 
order  that  unless  the  plaintiff  give 
security  for  costs  or  satisfy  the  Judge 
that  he  has  a  cause  of  action  fit  to  be 
prosecuted  in  the  superior  Court  pro- 
ceedings shall  be  stayed  or  the  cause  be 
remitted  for  trial  before  a  County  Court. 
A  Judge  of  the  Common  Pleas  made  an 
order  under  that  section  that  actions  for 
an  irregular  execution  under  County 
Court  process  brought  in  this  Court 
against  the  registrar  of  the  County 
Court  and  the  plaintiff  in  the  original 
action  should  be  remitted  to  be  tried  in 
the  County  Court.    Held, 

1 .  That  the  order  might  be  made  by 
a  Judge  of  one  of  the  other  Courts  sit- 
ting at  Chambers  under  stats.  II  O,  A 
8c  \  fV.  4.  c,  70.  s,  4.  and  1  &  2  Vict, 
c.  45.  s,  1. 

2.  That  the  order  was  subject  to  be 
reviewed  by  this  Court. 

3.  That  the  action  was  properly  re- 
mitted for  trial  before  a  County  Court, 


but  the  order  was  varied  as  to  the  County 
Court  in  which  the  trial  should  be. 
Owens  V.  Woostnan,  Owens  v.  JoneSi 
243. 

VI.  The  plaintiff  commenced  an 
action  of  trespraiss  before  the  20th  August, 
1867,  on  which  day  The  County  Courts 
Act,  1867,  30  &  31  Vict.  c.  142.,  re- 
ceived the  Royal  assent,  and  recovered 
at  the  Summer  Assizes  a  verdict  for  less 
than  5l. ;  but  title  to  land  came  in  ques- 
tion. The  Judge  before  whom  the 
cause  was  tried  did  not  certify  on  the 
record  for  costs  understat.*13&  14  Vict. 
c.  61.  s.  12.,  nor  did  the  plaintiff  obtain 
an  order  from  a  Judge  for  that  purpose 
under  stat.  16  &  16  Vict.  c.  54.  s.  4. 
before  the  1st  January,  1868.  On  that 
day  Stat.  30  &  31  Vict.  c.  142.  came 
into  operation,  by  which  stat.  13  &  14 
Vict.  c.  61. «.  12.  and  15  &  16  Vict.  c.  54. 
s.  4.  were  repealed.     Held, 

1.  That  the  plaintiff  having,  under 
stat.  13  &  14  Vict.  c.  61.  ss.  II.  12.,  be- 
come entitled  to  judgment  for  the 
amount  of  the  verdict  and  no  costs 
unless  he  obtained  an  order  under  stat. 
15  &  16  Vict.  c.  54.  «.  4.,  the  repeal  of 
these  statutes  did  not  enable  him  to  sign 
judgment  for  costs  under  the  Statute  of 
Gloucester,  6  Edw.  I.e.  1. 

2.  That  stat.  15  &  16  Vict  c.  54.  s.  4. 
being  repealed,  the  Court  had  no  power 
to  make  an  order  for  costs. 

3.  Semble,  that  stat.  13  &  14  Vict.  c. 
61.  s.  11.  was  a  repeal  of  the  Statute  of 
Gloucester  as  to  those  actions  com- 
menced after  the  passing  of  that  Act  to 
which  it  was  applicable,  and  the  repeal 
of  stat.  13  &  14  Vict.  c.  61.  s.  11.  by 
stat.  30  &  31  Vict  c.  142.  s.  33.  did  not 
revive  the  Statute  of  Gloucester  as  to 
those  actions;  and  therefore  if  the 
plaintiff  had  not  been  in  a  condition  to 
sign  judgment  till  after  the  repeal  of 
stat.  13  8t  14  Vict  c.  61.  s.  11.  he  would 
not  be  entitled  to  judgment  for  his 
costs. 

4.  RestaU  v.  The  London  and  South 
Western  Railway  Company,  37  L.  J. 
Exch.  89 ;  L.  jR.  3  Exch.  141,  departed 
from  :  Morgan  v.  Thome,  7  M.^W.  400, 
followed.    Butcher  v.  Henderson,  403. 


VII.  1.  The  Statute  of  Gloucester,  6 
Edw.  1.  c.  1.,  is  revived  by  the  repeal  in 
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8tat.  30  &  31  Vict.  c.  142.  of  the  re- 
Btiictive  provisions  as  to  costs  in  previous 
County  Uourts  Acts. 

2.  An  action  of  contract  nras  com- 
menced in  this  Court  before  the  passing 
of  Stat.  30  &  31  Vict  c.  142.,  under 
circumstances  in  which  by  stat  9  &  10 
Vict.  c.  95.  #.  128.  the  Superior  Courts 
had  concurrent  jurisdiction  with  the 
County  Court.  It  was  tried  after  the 
Act  came  into  operation,  and  a  verdict 
given  for  the  plaintiff  for  less  than  20/. : 
held  that  he  was  entitled  to  his  costs 
under  the  Statute  of  G/twce^/er,  6  Edw.  1 . 
c.  1. 

3  Mount  V.  Taylor,  37  L.  J.  C.  P. 
325 ;  L.  R.3  C.  P.  645,  upheld  by  this 
Court.    Levy  v.  Sanderson,  410. 

VIII.  1.  Per  Lush  &nd  Hayes  J  J.  In 
cases  where  there  is  neither  exclusive 
nor  concurrent  jurisdiction  in  the  supe- 
rior Courts,  nor  any  ground  for  obtain- 
ing a  Judge's  certiflcate  for  costs,  the 
Statute  of  Gloucester,  6  Edw.  1.  c.  1., 
is  repealed  by  the  provisions  in  the 
County  Courts  Act,  9  &  10  Vict.  c.  95. 
s.  129.,  13  &  14  Vict.  c.  61.  ss.  11.  12., 
15  &  16  Vict.  c.  54.  s.  4.,  which  pre- 
vented the  plaintiff  from  obtaining  his 
costs  in  any  way ;  and  is  not  revived  as 
to  such  cases  by  The  County  Courts 
Act,  1867,  30  &  31  Vict.  c.  142.,  which 
repealed  those  provisions  as  to  costs. 

2.  Per  Hannen  J.,  and  semble  per 
Cockbum  C.  J.  The  effect  of  repeahng 
the  enactments  in  the  County  Courts 
Acts,  which  empowered  the  Court  or  a 
Judge  to  order  that  the  plaintiff  should 
recover  his  costs,  and  wnich  imposed  a 
condition  on  the  obtaining  them,  was 
to  leave  the  plaintiff  in  the  position  in 
which  he  was  before  the  existence  of 
the  repealed  enactments,  that  is,  en- 
titled to  recover  his  costs  under  the 
Statute  of  Gloucester. 

3.  An  action  for  goods  sold  was  com- 
menced before  the  passing  of  The 
County  Courts  Act,  1867,  30  &  31 
Vict.  c.  142.,  and  was  by  order  of  a 
Judge  tried  in  the  County  Court  after 
that  Act  came  into  operation,  and  a 
verdict  obtained  for  15<.  2s. :  there  was 
neither  exclusive  nor  concurrent  juris- 
diction in  the  superior  Courts,  nor  any 
ground  for  obtaining  a  Judge's  certi- 


ficate for  costs.  Held,  per  Lush  and 
Hayes  JJ.,  that  the  plaintiff  was  not 
entitled  to  costs;  per  Hannen  J.,  and 
semble  per  Cockbum  C.  J.  that  he  was. 
Mirfitt  V.  Attwood,  414. 

IX.  By  the  County  Courts  Act,  1867» 
30&31  Vict.  c.  142.  s.ll.,  "all  actions 
of  ejectment,  where  neither  the  value 
of  the  lands,  &c.,  nor  the  rent  payable 
in  respect  thereof,"  exceeds  20/.  by  the 
year,  may  be  brought  in  the  County 
Court.     Held, 

1.  That  the  test  of  the  jurisdiction  of 
the  County  Court  is  the  value  or  rent 
as  between  the  litigant  parties,  and  not 
the  value  or  rent  as  between  the  lessee 
and  a  sublessee. 

2.  That  where  a  County  Court  Judge 
had  decided  that  the  annual  value  did 
not  exceed  20/.,  and  there  was  evidence 
to  support  his  decision,  this  Court  could 
not  grant  a  prohibition ;  per  Cockbum 
C.  J.  and  Lush  J.,  Hannen  J.  h«sitante. 
in  re  Brown  v.  Cocking,  503. 

X.  By  the  County  Courts  Act,  1867, 
30  &  31  Vict.  c.  142.  s.  11.,  "  All  actions 
of  ejectment  where  neither  the  value  of 
the  lands,  &c.,  nor  the  rent  payable  in 
respect  thereof,  shall  exceed  the  sum  of 
20/.  by  the  year,"  may  be  brought  io 
the  County  Court.  In  ejectment  against 
the  occupier  by  the  assignee  of  a  term 
subject  to  a  ground  rent,  the  County 
Court  Judge  was  of  opinion  that  by 
deducting  the  ground  rent  the  annual 
value  of  the  premises  was  reduced  below 
20/.,  and  therefore  he  had  jurisdiction. 
Held, 

1 .  That  the  value  intended  in  sect.  1 1 
is  the  marketable  value  of  which  the 
rent  paid  by  the  tenant  to  the  immediate 
landlord  is,  in  the  absence  of  exceptional 
circumstances,  a  fair  criterion. 

2.  That,  the  County  Court  Judge 
having  adopted  an  erroneous  test  of 
value,  this  Court  would  grant  prohibi- 
tion.   In  re  Elstone  v.  Rose,  509. 

XI.  The  County  Courts  Act,  1867, 
30  &  31  Vict.  c.  142.  s.  13.,  allows,  with 
the  leave  of  the  Judge,  an  appeal  from 
the  decision  of  a  County  Court  in  actions 
in  which  an  appeal  was  not  before 
allowed.      By    sect.    25    the    words 
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'^County  Court"  include  tbe  Conrtt 
held  by  virtue  of  the  London  (City) 
Small  Debts  Extension  Act,  1852,  15  & 
16  Viet,  c,  Ixxvii.  By  sect.  8  of  the 
latter  .\ct,  in  case  of  illness  or  absence, 
the  Judge  may  appoint  a  deputy.  An 
action  in  which  there  could  not  have 
been  an  appeal  before  stat.  30  &  31  Vict, 
c.  142.  was  tried  in  the  Sheriffs*  Court 
by  a  deputy  of  the  Judge  in  his  absence, 
who  took  time  to  consider :  the  Judge 
on  his  return  in  August,  1 867»  read  the 
decision  of  his  deputy,  but,  in  order  to 
give  the  defendants  power  of  appealing, 
postponed  the  formal  delivery  of  judg- 
ment until  the  1st  January  following, 
when  he  delivered  judgment  and  gave 
leave  to  appeal,  and,  the  parties  not 
agreeing,  a  case  was  stated  by  the 
deputy  and  signed  by  the  Judge.    Held, 

1.  lliat  the  judgment  of  the  deputy 
was  the  judgment  of  the  Court,  and  the 
postponement  of  its  formal  delivery 
made  it  a  judgment  of  the  1st  January, 
1867. 

2.  That  Stat.  30  &  31  Vtct.  c.  142. 
8.  13.  affected  procedure,  and  not  the 
rights  of  the  parties,  and  therefore  was 
retrospective,  and  gave  an  appeal  in 
this  action.  Rathbone  and  others,  ap- 
pellants, JUtinn,  respondent,  708. 

Jurisdiction  of.  Seeilferc^n^  Shipping 
Act,  II. 

Rules  and  orders  for  regulating  the 
practice  of.  See  supra,  I.  Merchant 
Shipping  Act,  II. 

COURT. 

By  Stat.  20  &  21  Vict,  e,  43. «.  2.,  a 
party  appealing  from  the  determination 
of  justices  shall,  within  three  days  after 
receiving  the  case,  transmit  it  to  the 
superior  Court  A  case  was  received 
by  the  appellant  on  Good  FHday,  who 
transmitted  it  to  the  Court  on  the  fol- 
lowing Wednesday.  Held  that,  the 
offices  of  the  Court  being  closed  until 
Wednesday,  the  case  was  duly  trans- 
mitted. In  re  Mayor,  appellant,  Hard- 
ing^ respondent,  27,  note  (a). 

Of  oyer  and  terminer.    See  Colony,  I. 

Of  Quarter  Sessions.  See  Qtaarter 
Sessions. 
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COVENANT. 

1.  The  first  count  of  the  declaration 
was  upon  a  covenant  in  a  lease  that  the 
lessees  and  their  assigns  would  main- 
tain and  keep  in  repair  the  forge  and 
buildings  demised  and  all  buildings 
which  should  be  erected  during  the 
demise,  and  all  additions  and  improve- 
ments thereto,  and  would  maintain  and 
keep  in  good  working  order  the  fixtures, 
steam  engines,  &c.,  tools,  utensils,  and 
other  articles  demised,  and  also  which 
might  during  the  demise  be  brought  or 
set  up  on  the  premises,  and  would  re- 
place and  make  good  all  such  fixtures, 
engines,  &c.,  tools,  utensils,  and  other 
articles  as  should  be  broken  or  worn 
out.  The  second  count  was  upon  a 
covenant  that  neither  the  lessees  nor 
their  assigns  would  assign  or  part  with 
the  possession  of  the  demised  premises 
without  the  consent  in  writing  of  the 
lessor. 

As  to  the  first  count 

Held.  1.  That  so  much  of  the  cove- 
nant as  related  to  buildings  and  to 
machinery,  tools  and  utensils,  which 
were  tenant's  fixtures,  ran  with  the  land. 
But, 

2.  That  so  much  of  it  as  related  to 
tools  and  utensils,  which  were  not  fix- 
tures, did  not  run  with  the  land. 

3.  That  the  assignee  was  not  liable 
on  this  count  fur  breaches  of  the  cove- 
nant after  an  assignment  by  him  with- 
out the  consent  of  the  lessor. 

As  to  the  second  count. 

Held.  4.  That  the  covenant  ran  with 
the  land  and  bound  an  jissignee  to 
whom  the  premises  had  been  assigned 
with  the  consent  of  the  lessor. 

5.  That  the  lessor  could  recover 
damages  indirectly  in  respect  of  those 
breaches  of  covenant  which  had  already 
occurred,  and  future  breaches;  the 
measure  of  the  damages  being  such  a 
sum  as  would,  so  far  as  mone^r  could, 
put  the  plaintiff  in  the  same  position  as 
if  he  had  retained  the  liability  of  the 
defendant  instead  of  having  an  inferior 
remedy  against  a  person  less  able  to 
perform  the  covenants  or  compensate 
for  breaches  of  them.  Williams  v  Earle, 
740. 

II.  A  lease  of  premises  for  fourteen 

B.  &  s. 
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II L  At  an  election  of  councillors 
under  stat.  5  &  6  W,  4.  c.  76.  s.  32. 
votinpf  papers  desifniated  tbe  person 
voted  for  by  the  initial  of  his  Christian 
name.  Held  misnomers,  and  therefore 
cured  by  sect.  142.  7%e  Qicmii  v.  Pieniy, 
386. 

IV.  .1.  If  an  elector  at  a  municipal 
corporation  election  having  knowledge 
or  notice  of  the  disqualification  of  a 
candidate  wilfully  votes  for  him,  his 
vote  is  thrown  away.    But 

2.  Knowledge  of  the  fact  which 
creates  a  legal  disqualification  does  not 
involve  knowledge  that  the  candidate  is 
legally  disqualified. 

3.  At  the  annual  election  of  coun- 
cillors in  a  borough  not  divided  into 
wards,  there  were  four  vacancies  and 
five  candidates,  including  JB.  and  3f. 
B.  was  mayor  of  the  borough,  and  as 
such  was  returning  officer  and  presided 
at  the  election.  Before  the  opening  of 
the  poll  on  the  morning  of  the  election 
a  formal  notice  was  served  upon  the 
deputy  mayor  and  assessors,  and  within 
half  an  hour  after  on  B.- himself,  that  he 
was  disqualified  for  the  office  of  council- 
lor during  the  term  of  his  mayoralty;  and 
about  half  an  hour  after  the  opening  of 
the  poll  notices  to  the  same  eflfect  ad- 
dressed to  the  burgesses  were  posted 
up  in  conspicuous  parts  of  the  borough. 
JB.  had  312,  M.  143  votes.  Held,  that 
the  votes  given  for  B.,  though  bad, 
were  not  thrown  away,  and  that  there 
must  be  a  new  election.  The  Queen  v. 
the  Mayor,  ^c^9f  Tewkesbury,  683. 

See  Penalties.     PubUc  Health.    Rate, 

Poor,  II. 


MUSICAL. 
Composition.    See  Copyright. 


NECESSARIES. 
See  Baron  and  Feme,  U. 


NEGLIGENCE. 

See  Company,  Railway,  II.  Nuisance,  II. 


NOTICE. 

See  Quarter  Sessions. 

To  certifying  surgeon.      See    Factory 
Act. 

To  electors.     See  Municipal  Corpora^ 
/ton,  IV. 

To  quit 

1.  A  notice  to  quit  must  be  such  as 
the  tenant  may  act  upon  with  safety, 
that  is,  one  which  is  in  fact,  and  which 
the  tenant  has  reason  to  believe  to  be, 
binding  on  the  landlord. 

2.  A  notice  to  quit  given  by  a  general 
agent  in  his  own  name  is  valid;  qualify- 
ing the  dictum  in  Doe  d.  Lyster  v.  Gotd- 
win,  2  Q.  B.  143.  146.  Aliter,  if  given 
by  an  agent  holding  a  special  or  limited 
authority. 

3.  In  October,  1863,  the  trustees  of 
G.'s  marriage  settlement  purcdased  a 
farm,  6.  furnishing  a  portion  of  the 
purchase  money.  From  the  time  of  the 
purchase  G.  assumed  the  entire  controul 
over  the  farm,  and  had  for  twenty-six 
vears  been  allowed  by  the  trustees  to 
nave  the  entire  management  of  all  the 
other  settled  estates.  At  the  time  of 
the  purchase  the  defendant  was  yearly 
tenant  of  the  farm  to  the  vendor.  G. 
negotiated  with  him  as  to  the  terms  and 
continuance  of  the  holding,  and  he 
treated  with  and  considered  O.  as  the 
legal  owner.  The  Court,  having  power 
to  draw  inferences  of  fact,  held  that  G. 
had  authority  from  the  trustees  to  give 
the  defendant  notice  to  quit,  and  that  a 
notice  given  in  his  own  name,  not  pur- 
porting to  be  given  as  agent  of  the 
trustees,  was  valid.  Jones  v.  Pkipps,  761 . 

NUISANCE. 

I.  By  The  Nuisances  Removal  Act  for 
England,  1855,  18  &  19  Ftd.  c.  121. 
s.  8.,  the  word  "  nuisances "  includes 
any  ditch  or  drain  so  foul  as  to  be  a 
nuisance  or  injurious  to  health;  and 
any  accumulation  or  deposit  which  is  a 
nuisance  or  injurious  to  health.  By 
sect.  12,  where  a  nuisance  is  ascertained 
by  the  local  authority  to  exist,  they  shall 
cause  complaint  thereof  to  be  made 
before  a  justice  of  the  peace ;  and  such 


NUISANCE. 


OFFICER. 
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justice  sball  issue  a  sumraons  requiring 
the  person  by  whose  act,  default,  per- 
mission, or  sufferance  the  nuisance 
arises  or  continues,  or,  if  such  person 
cannot  be  found  or  ascertainea,  the 
owner  or  occupier  of  the  premises  on 
which  the  nuisance  arises,  to  appear 
before  any  two  justices,  and  if  it  be 
proved  to  their  satisfaction  that  the 
nuisance  exists,  they  shall  make  an 
order  on  such  person,  owner  or  occupier, 
for  the  abatement  or  discontinuance  and 
prohibition  of  the  nuisance.  Bv  sect. 
22  the  local  authority  are  required  to 
lay  down  a  sewer  alon^r  or  instead  of  a 
ditch  used  for  the  conveyance  of  sewage 
when  it  cannot  in  their  opinion  be 
otherwise  rendered  innocuous. 

) .  An  order  may  be  made  under  sect. 
12  upon  a  person  who  causes  a  nuisance, 
though  it  arises  at  a  distance  from  his 
premises. 

2.  Where  several  persons  drain  into 
one  place,  an  order  under  sect.  12  may 
be  made  upon  one  whose  drainage  by 
itself  causes  a  nuisance. 

3.  But  if,  though  the  ag^egate  drain- 
age is  a  nuisance,  the  drainage  of  each 
is  not  by  itself  enough  to  cause  a  nui- 
sance; QiMere,  whether  an  order  should 
be  made  under  sect.  12,  or  a  sewer  be 
laid  down  under  sect.  22?  And,  per 
Blackburn  J.,  it  is  for  the  local  authority 
to  determine  which. 

4.  An  order  under  sect  12  may  be 
made  upon  a  person  who  claims  an 
easement  to  drain  through  land  of  A. 
into  a  watercourse  on  land  of  B, 

5.  F.,  the  owner  of  six  houses  let  to 
vearly  tenants,  made  a  drain  from  them 
by  leave  of  the  owner  of  adjoining  land 
through  his  land  into  a  watercourse  on 
FT.'s  land,  where  the  drainage  became 
a  nuisance.  Held,  that  an  order  under 
sect.  12  was  rightly  made  on  F.  Brown, 
appt.,  Bussettp  respt. ;  Frane<mb,  appt.» 
Freemanf  respt.,  1. 

IT.  An  incorporated  water  Company 
created  a  nuisance  in  a  public  highway 
by  leaving  uo  fenced  a  stream  of  water 
which  they  had  caused  to  spout  up  in 
it.  The  horses  of  the  plaintiff  were 
frightened,  and  swerving  from  it  fell 
into  an  unfenced  excavation  in  the  high- 
way made  by  contractors  who  were  con- 
structing a  sewer,  and  were  thereby 


injured.  Held,  that  the  water  Company 
and  not  the  contractors  were  the  parties 
liable.  Hiil  v.  The  New  River  Com- 
petny,  303. 

OFFICER. 
In  the  army.    See  Libd. 

OBSTRUCTION. 
See  Highway,  II. 

ON  DEMAND. 

See  Promissory  Note. 

ORDER. 

For  payment  of  money.    See  Bill  qf 
Exchange,  I. 

In  lieu  of  personal  service.    See  Writ 
qf  Summons, 

Of  judge.     See  Award.     County  Court, 
V.     Formd  Pauperis, 

Of  justice.    See  Nuisance. 
Of  removal. 

By  Stat.  35  G.  3.  c.  101.  s.  2.,  when 
any  poor  person  brought  before  justices 
for  the  purpose  of  being  removed  by 
an  order  of  removal  is  unable  to  travel 
by  reason  of  sickness  or  other  infirmity, 
or  it  would  be  dangerous  for  him  so  to 
do,  they  are  to  suspend  the  execution 
of  the  order  until  it  can  be  safely 
executed  without  danger  to  any  person 
who  is  the  subject  thereof;  and  the 
charges  incurred  by  the  suspension 
may  be  directed  to  be  paid  by  the  parish 
to  which  the  poor  person  is  ordered  to 
be  removed,  in  case  removal  shall  take 
place,  or  in  case  of  the  death  of  such 
poor  person  before  the  execution  of  the 
order.  By  stat.  49  O,  3.  c,  124.  s,  3., 
where  an  order  of  removal  is  suspended 
on  account  of  the  dangerous  sickness 
or  other  infirmity  of  any  person  or  per- 
sons thereby  directed  to  be  removed, 
the  execution  of  the  order  shall  also  be 
suspended  for  the  same  period  with 
respect  to  every  other  person  named 
therein  being  of  the  same  household  or 
family.  On  the  19th  November,  I860, 
an  order  was  made  for  the  removal  of 
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PARISH. 


PAUPER. 


6.,  and  ^.  his  wife,  from  I.  to  S.,  and 
suspended  on  account  of  the  sickness 
of  G.  He  continued  sick  until  his 
death,  and  by  reason  thereof  could  not 
be  removed :  he  died  on  the  13th  June, 
1861.  Shortly  before  his  death  E,  be- 
came unable  to  travel  by  reason  of  sick- 
ness, and  continued  so  until  her  death. 
On  the  25th  March,  1866,  E.  became 
irremovable  under  stat.  28  &  29  Vict, 
c.  79.  s.  8.,  in  consequence  of  her  resi- 
dence for  one  year  without  relief  in  /• 
before  the  9th  November,  I860.  She 
died  on  the  10th  April,  1867.     Held, 

1.  That  the  suspension  of  the  order 
of  removal  continued  to  operate  during 
the  illness  of  the  wife. 

2.  That  on  her  death  an  order  for  the 
payment  of  the  expenses  of  the  main- 
tenance of  the  paupers  from  the  13th 
June,  1862,  till  the  25th  March,  1866, 
might  be  made  under  stat.  35  G.  3.  c. 
101.  s.  2. 

3.  That  such  order  was  made  within 
six  months  from  the  time  when  the  ex- 
penses became  payable,  and  therefore 
within  the  time  limited  by  stat.  11  &  12 
Vict.  c.  43.  s.  11. 

4.  Concessum.  That  the  charges  in- 
curred in  the  relief  of  E.  (l)  during 
the  year  of  her  irremovability  next  after 
the  death  of  the  husband,  under  stat. 
9  &  10  Vict,  c.  66.  8.  2.,  and  (2)  after 
she  became  irremovable  under  stat.  28 
&  29  Vict.  c.  79*  s,  8.,  were  not  recover- 
able. The  Queen  v.  The  Overseers  qf 
Sculcoates,  911* 

PARISH. 

See  Local  Oovemment  Act.   Rate,  Poor, 
IV. 

PARLIAMENTARY. 

Borough.    See  Penalties, 

PAROCHIAL. 

Relief,  receipt  of.     See  Municipal  Cor^ 
poration,  1. 

PARTNER. 
See  Bankrupt,  III. 

PASSENGER. 
See  Company,  Railway,  I.,  II. 


PAUPER. 
Lunatic.  See  Lunatic,  I. 
Maintenance  of.    See  Order  of  Removal. 

PAVING. 

New  street.    See  Metropolis  Manage- 
ment Act, 

PAYMENT. 
Immemorial.     See  Marriage  Fee. 
Of  doubtful  claim.    See  Bankrupt,  I. 

PENALTIES. 

A  parliamentary  borough  was  by 
charter  constituted  a  municipal  borough, 
with  the  powers  and  privileges  belong- 
ing to  those  named  in  Schedule  (B.)  to 
stat.  5  &  6  W,  4.  c,  76.  It  had  no 
grant  of  a  separate  Court  of  Quarter 
Sessions ;  and  the  justices  of  the  county, 
by  virtue  of  sect.  Ill,  exercised  the 
jurisdiction  of  justices  of  the  peace 
m  and  for  the  borough  concurrently 
with  the  mayor,  who  by  sect.  57  is 
ex  officio  a  justice  of  the  peace  for  the 
borough,  and  so  continues  during  the 
year  next  succeeding  his  year  of  office. 
Held : 

1 .  That  the  mayor,  while  acting  as  a 
justice  in  and  for  the  borough,  was 
acting  as  a  justice  for  the  county,  and 
therefore  penalties  imposed  by  him  were 
to  be  paid  to  the  treasurer  of  the  county 
and  not  to  the  treasurer  of  the  borough. 

2.  That  stat.  11  &  12  Vict,  c,  43.  s. 
31.,  which  directs  the  clerk  of  the 
justices,  in  cases  where  the  statute  on 
which  the  information  or  complaint  is 
framed  contains  no  directions  for  the 
payment  of  the  penalties  or  other  sums 
of  money,  to  pay  them  "  to  the  treasurer 
of  the  countv,  riding,  division,  liberty, 
city,  borough,  or  place"  for  which  such 
justice  shall  have  acted,  means  a 
liberty,  city,  borough  or  place  which 
has  a  Court  of  Quarter  Sessions.  T%e 
Mayor,  Sfc,  of  Reigate  v.  Hart,  129. 


PENALTY. 


PRESCRIPTION. 
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PENALTY. 
See  Copyright,  II. 

PERJURY. 
See  Award. 

PERPETUAL  CURATE. 
See  Church. 

PERSONAL. 
Representative.    See  Right  </  Action. 

PERSONATION. 

Stat.  14&  15  Vict,  c.  105.8.  3.  makes 
it  an  offence  to  *'  personate  any  person 
entitled  to  vote"  at  an  election  of  guar- 
dians. A.  delivered  to  the  person  ap- 
pointed to  collect  the  voting  papers  the 
voting  paper  of  a  person  who  was  dead, 
tield  not  an  offence  within  sect.  3. 
JVhitelejff  appt.,  Chappellj  respt,  1019. 

PIANOFORTE  SCORE. 
Of  opera.    See  Copyright,  I. 


PLEADING. 

See  Banhrupt,  III.,  V.,  VI. 
panics  Act.  Infancy.  Libel, 
of  Action.    Slander, 


Com- 
Right 


POOR. 

See  Xttiia/tc,  I.  Rate,  Poor,  Personation. 

POWER. 
Of  distress.    See  Mortgage,  I. 

PRACTICE. 

Of  Court    See  Attorney,  II.     Court. 

On  appeal.    See  Rate,  General  District, 
IL 

PRESCRIPTION. 

The  plaintiff  claimed  under  the  lord 
of  the  manor  of  C.  as  lessee  of  the  street 
tolls  and  markets  of  the  town  of  C. 
The  manor  was  granted  by  Hen»  3  to 


the  inhabitants  of  C,  with  a  market  and 
fair  there,  for  a  term  of  four  years  from 
1220.  Car.  1,  by  letters  patent,  granted 
it  in  fee  to  H.,  and  all  tolls  and  markets 
within  it.  From  time  immemorial  till 
1786  there  was  a  market  house  belong- 
ing to  the  lord  of  the  manor  in  the  High 
Street  of  C,  and  tolls  immemorially 
paid,  "as  well  of  the  market  as  for 
articles  hawked  about  the  town,  and  for 
stalls  and  standings  for  the  sale  of 
articles  erected  in  the  streets."  This 
right  was  recognised  and  confirmed  by 
several  local  Acts:  26  G.  3.  c.  116.  #. 
43  ,  46  G.  3.  c.  117.  8.  125.,  1  &  2  G. 
4.  c.  czzi.  s.  140.,  and  15  &  16  Vict, 
c.  1.  s,  133.  In  1807  the  C.  Commis- 
sioners appointed  under  stat.  46  G.  3. 
c.  1 16.  became  lessees  of  the  tolls,  which 
were  taken  of  a  certain  amount  from 
1806  to  the  time  of  the  present  action. 
Upon  one  of  the  boards  exhibited  in 
1841  it  appeared  that  a  toll  was  taken 
payable  by  all  persons  hawking  about 
the  town  fish,  fruit,  vegetables,  or  any 
other  article  for  which  no  toll  had  been 
before  paid  in  the  market,  of,  inter  alia. 
Is.  for  every  cartload;  and  for  many 
years  previous  to  the  year  1841,  and  as 
long  as  living  witnesses  could  remem- 
ber, and  continuously  down  to  the  time 
of  the  action,  a  similar  board  with  simi- 
lar words  and  figures  had  always  been 
fixed  in  a  conspicuous  part  of  the  mar- 
ket house  at  C.  for  the  time  being,  llie 
Court  having  power  to  draw  inferences 
of  fact:  Held,  that  the  claim  of  toll 
was  good,  because 

1.  It  ought  to  be  inferred  that  the 
toll  had  existed  from  time  immemorial. 

2.  If  not,  still  a  lawful  origin  of  the 
toll  within  the  time  of  legal  memory,  by 
means  of  a  contemporaneous  dedication 
of  the  streets  to  the  public  and  a  reser- 
vation of  the  toll  by  the  Crown,  ought 
to  be  inferred. 

3.  A  toll  reasonable  in  amount,  but 
varying  from  time  to  time  according  to 
the  value  of  money,  is  valid  in  law. 

4.  Although  a  toll  traverse,  t.  e.,  a 
toll  for  the  mere  use  of  a  public  way,  is 
bad,  this  toll  was  not  merely  for  pass- 
ing and  repassing,  as  it  imported  a 
licence  to  rest  and  stay  upon  the  land 
for  the  purpose  of  selling  merchantable 
commodities.  Lawrence  v.  Hitch,  in 
error,  467. 
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PRESENTMENT. 


PUMPING  STATION. 


PRESENTMENT. 

Of  bill  of  exchange.    See  Bill  of  Ex- 
change, I. 

Of  prison.    See  Quarter  Sessions, 

PRESUMPTION. 
See  Marriage  Fee, 

PRISON. 
See  Lunatic,  II. 
Alteration  of.    See  Quarter  Sessions, 

PRIVILEGED. 

Comnonnication.    See  Libel, 

PROHIBITION. 
See  County  Court,  IX,,  X. 

PROMISSORY  NOTE. 

1 .  The  addition  to  a  promissory  note 
of  words  which  cannot  prejudice  any 
person  does  not  destroy  its  validity. 

2.  The  words  '*  on  demand  *'  were 
added  to  a  promissory  note  without  the 
knowledge  of  the  maker,  after  it  had 
been  delivered  to  the  payee.  Held,  that 
the  maker  was  not  discharged  from  his 
obligation  to  pay  it,  as  the  words  only 
added  what  the  law  would  have  supplied. 
Aldous  v.  Cornwall,  607* 

PROVISIONAL, 
Order.    See  PMic  Health. 

PUBLIC  BUILDINGS. 
See  Rate,  Poor,  I. 

PUBLIC  HEALTH. 

A  portion  of  the  borough  of  T.,  con- 
sisting of  the  township  of  N,  S  and 
parts  of  the  townships  of  T,,  P.  and  C, 
was  under  the  management  of  Commis- 
sioners constituted  under  a  Local  Act, 
In  1849  the  townships  comprising  the 
parliamentary  borough  of  T.  were  in- 
corporated, and  the  powers  of  the  Com- 
missioners transferred  to  the  Corpora- 


tion pursuant  to  the  Municipal  Corpo- 
rations Act,  5  &  6  IF.  4.  c.  76.  *.  75. 
In  1851  the  General  Board  of  Health 
made  a  provisional  order  under  The 
Public  Health  Act,  1848,  11  &  12  Vict, 
c.  63.,  which  repesded  the  rating  clauses 
of  the  Local  Act,  enlarged  tbe  area  of 
that  Act,  and  extended  iu  unrepealed 
provisions  over  the  whole  of  the  mnni- 
cipal  borough  of  T.  Also  it  applied 
sect.  88  of  The  Public  Health  Act,  1848, 
except  so  much  of  it  as  provided  that 
a  railway  and  certain  other  property 
should  be  rated  on  one  fourth  only  of 
its  annual  value,  the  effect  of  which 
was  to  subject  those  parts  of  the  line  of 
railway  which  were  not  in  the  township 
of  N.  S.tosL  rating  at  full  value.  The 
order  was  confirmed  by  stat  14  ft  15 
Vict,  e.  103.  "so  far  as"  it  was  autho- 
rised by  The  Public  Health  Act,  1848. 
Held, 

1.  That  it  was  within  the  power  of 
the  Board  to  repeal  the  rating  clauses 
of  the  Local  Act,  enlarge  its  area,  and 
extend  its  unrepealed  provisions  over 
the  whole  of  the  borough.     But, 

2.  That  the  order  was  not  authorised 
by  sect.  10  of  The  Public  Health  Act, 
1848,  as  it  altered  the  pro^nsions  of  that 
Act  with  respect  to  rating  different  de- 
scriptions of  property.  North  Eastern 
Railway  Company,  appts..  The  Mayor, 
^c,  of  Tynemouih,  respta.,  616. 

PUMPING  STATION. 
See  Rate,  Poor,  VI. 

QUARTER  SESSIONS. 

The  Prison  Act,  1865,  28  &  29  Vict. 
e.  126.  s.  24.,  enacts,  that  the  considera- 
tion of  a  presentment  of  the  necessity 
for  an  alteration  or  enlargement  of  a 
prison  '*  shall  not  be  entertained  by  the 
prison  authority  unless  not  less  than 
three  weeks  previous  notice  has  been 
given  iu  some  one  or  more  public  news- 
paper or  newspapers  circulating  within 
the  district  of  the  prison  authority  of 
their  intention  to  take  the  same  into 
consideration  at  a  time  and  place  to  be 
mentioned  in  such  notice."  By  sect.  5, 
as  respects  a  prison  belonging  to  a 
county,  the  justices  in  Quarter  Sessions 
are  the  prison  authority.     At  an  ad- 


QUEEN'S  PRISON. 


RATE. 
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j earned  Epiphany  Sessions  for  the 
county  due  notice  was  given  that  pre- 
sentments of  visiting  justices  as  to  the 
necessity  of  alterations  in  the  two 
county  gaols  would  be  taken  into  con- 
sideration at  the  Easter  Sessions.  At 
those  Sessions  it  was  resolved  to  refer 
the  question  to  the  consideration  of  a 
committee,  who  were  to  report  to  the 
next  Michaelfnas  Sessions.  The  com- 
niittee  made  their  report  to  those  Ses- 
sions, who  made  an  order  accord  inirl v. 
Held,  *  ^ 

1.  That  the  order  was  valid,  because 
the  Quarter  Sessions  had  power  to  ad- 
journ the  matter  from  the  Easier  Ses- 
sions to  the  Michaelmas  Sessions. 

_  2.  The  resolution  at  the  Easter  Ses- 
sions being  equivalent  to  an  adjourn- 
ment, a  formal  entry  of  it  was  not  neces- 
sary. 

3.  A  fresh  notice  that  the  present- 
rnents  would  be  taken  into  considera- 
tion at  the  Michaelmas  Sessions  was 
unnecessary.  The  Queen  v.  The  Justices 
mf  Westmorland,  288. 

See  Penalties, 

QUEEN'S  PRISON. 
See  BaU. 

QUO  WARRANTO. 
See  Municipal  Corporation,  I.,  II. 

A  quo  warranto  information  will  not 
be  granted  at  the  instimce  of  an  indi- 
vidual against  persons  acting  as  a  Local 
Board  of  Health  constituted  under  The 
Public  Health  Act,  1848,  11  &  12  Vict. 
c.  63.,  and  The  Local  Government  Act, 
1858,  21  &  22  Vict.  c.  98.  The  Queen 
y.  Staplesy  928,  note  (a). 

RATE. 

General  district. 

I.  The  Oxford  University  Boat  Club 
were  possessed  of  a  landing  stage  and 
a  floating  bar^e  or  house  boat  moored 
in  the  river  Ists  at  a  distance  of  thirty 
feet  from  the  bank,  by  means  of  two 
iron  rings,  which  were  fixed  to  the 
barge,  and  passed  loosely  and  moveably 
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round  two  posts  driven  into  the  bed  of 
the  river.  Between  the  barge  and  the 
bank  four  other  posts  were  driven  into 
the  bed  of  the  river,  and  a  moveable 
frame  of  boards  laid  on  the  top  of  these 
posts,  but  not  fixed  to  them,  nor  touch- 
ing the  barge  or  bank,  formed  the  gang- 
way from  the  barge  to  the  bank.  The 
barge  was  roofed  over  and  formed  a 
room,  which  was  used  by  the  members 
of  the  club  as  a  means  of  access  to 
their  boats,  and  for  reading  and  other 
amusements.  No  land  was  occupied 
with  the  barge,  nor  was  the  club  owner 
of  the  posts.  The  posts  had  been 
driven  into  the  bed  of  the  river  more 
than  twenty  years  for  the  purpose  {of 
being  used  as  aforesaid,  and  had  re- 
mained and  been  so  used  without  the 
leave  or  licence  of  the  Corporation  of 
the  city  of  Oxford^  who  were  owners  of 
the  soil  of  the  bed  of  the  river,  and  no 
rent  had  been  paid  or  other  acknow- 
ledgment made  by  the  club.  Held, 
that  the  club  was  not  rateable  in  respect 
of  the  barge,  which  was  a  mere  chattel, 
nor  in  respect  of  the  posts,  as  they  had 
no  exclusive  occupation  of  them.  Grant, 
appt..  The  Oxford  Local  Board,  respts., 
900. 

II.  1.  The  general  district  rate  made 
by  a  Local  Board  of  Health  constituted 
under  The  Public  Health  Act,  1848, 
11  &  12  Vict.  c.  63.,  and  The  Local 
Government  Act,  1858,  21  &  22  Vict, 
c.  98.,  is  not  a  rate  "  which  by  law  is 
required  to  be  based  upon  the  poor  rate" 
within  The  Union  Assessment  Commit- 
tee Act,  1862,  25  &  26  Vict.  c.  103. 
s.  28.,  and  therefore,  if  the  assessment 
for  the  relief  of  the  poor  is  not  in  the 
judgment  of  the  Local  Board  a  fair  cri- 
terion for  the  general  district  rate,  they 
may  make  a  new  valuation  in  pursuance 
of  sect.  56  of  Stat.  21  &  22  Vict.  c.  98. 

2.  The  parish  of  8.  is  coextensive  with 
the  borough  and  district  and  comprises 
within  it  the  townships  of  S.  and  F, 
each  separately  maintaining  its  own 
poor.  In  1867  the  Local  Board  made 
two  district  rates,  and,  the  poor  rate 
being  in  their  judgment  not  a  proper 
criterion,  ordered  a  new  valuation.  At 
that  time  there  was  in  force  in  the 
townships  of  S.  and  F.  respectively  a 
valuation  list  for  assessing  the  poor  rate 
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under  The  Union  Aasessnient  Commit- 
tee Act,  1862,  25  &  26  Vict,  c,  103. 
Held,  that  the  Local  Board  were  not 
bound  to  adopt  the  poor  law  assess- 
ment. 

3.  On  the  argument  of  a  special  case 
stated  under  stat.  12  &  13  Vict.  e.  46. 
or  Stat.  20  ^-  21  Vict.  c.  43.,  the  appel- 
lant begins ;  reversing  the  practice 
recognised  in  The  Overseers  qf  Hilton 
and  iValkerfield^  appts.,  Ihe  Overseers 
of  Bowes,  respts.,  7  B.  Sr  S.  223. 
The  North  Eastern  Railway  Company, 
aj)pt8..  The  Local  Board  for  Scar^ 
boroughy  respts.  Same,  appts.,  iSffifie, 
respts.,  1009. 

Poor. 

I.  Stat.  9  &  10  Vict.  e.  39.,  whicb 
recited  that  Commissioners  for  improv- 
ing the  Metropolis  had  recommended 
the  construction  of  a  bridge  over  the 
Thames,  near  Chelsea,  and  that  the 
Commissioners  of  Woods  and  Forests 
had  caused  plans  of  the  intended  bridge 
to  be  made,  which  had  been  approved 
by  the  Commissioners  for  the  Treasury, 
constituted  the  Commissioners  of  Woods 
and  Forests  a  corporation  for  the  pur- 
pose of  constructing  the  bridge,  and 
empowered  them  to  obtain  a  loan  from 
the  Commissioners  for  issuing  Exche- 
quer Bills  for  Public  Works,  the  repay- 
ment to  be  secured  by  an  assignment  of 
the  tolls  which  the  Commissioners  of 
Woods  and  Forests  were  authorised  to 
take.  The  tolls  were  to  be  applied  in 
])ayment  of  all  expenses  of  the  manage- 
ment and  collection  of  the  tolls,  in 
maintaining  ibe  bridge,  and  in  repay- 
ment of  all  advances  and  expenses  made 
or  paid  for  out  of  the  Consolidated 
Fund.  The  bridge  was  constructed  and 
vested  in  the  Commissioners  of  Woods 
and  Forests,  and  by  stat.  14  &  15  Vict, 
c.  42.  in  the  Commissioners  of  Works 
and  Public  Buildings,  to  whom  their 
duties  and  powers  were  transferred ; 
and  the  tolls  taken  exceeded  the  cost  of 
maintaining  the  bridge.  By  stat.  21  &  22 
Vict.  c.  C6.  s.  2.,  when  the  sum  bor. 
rowed  from  the  Consolidated  Fund 
should  be  paid  off,  no  toll  was  to  be 
taken  for  foot  passengers.  Held,  by 
the  Queen's  Bench  and  affirmed  by  the 
Exchequer  Chamber,  that  the  occupa- 


tion of  tbe  bridge  was  in  the  Commis- 
sioners of  Works  and  Public  Buildioga 
as  servants  of  the  Crown,  or  at  least  in 
consimili  casA.  and  therefore  they  were 
not  rateable  to  the  poor  rate.  TAe  Qveeii 
V.  McCmn,  33. 

II.  Stat.  4  &  5  Viet.  e.  48.  s.  1.  en- 
acted that  the  municipal  corporations 
named  in  the  Schedules  (A.)  and  (B.) 
of  stat.  6  &  6  ^.  4.  c.  76.  should  in 
some  cases  be  rateable  to  the  poor  rate 
in  respect  of  lands,  tenements  and 
hereditaments  being  their  property  and 
in  their  occupation :  provided  that  where 
such  property  is  in  a  parish  wholly 
within  a  borough  named  in  those  Sche- 
dules, and  the  poor  of  which  are  re- 
lieved by  one  entire  rate,  the  exemption 
shall  continue  as  if  the  Act  had  not 
passed.     Held, 

1.  That  the  exemption  continued, 
though  the  law  which  induced  the 
passing  of  the  Act  was  altered  by  the 
decision  of  the  House  of  Lords  in  TAe 
Mersey  Docks  Cases,  11  H.  L,  C,  443. 

2.  A  corporation  created  since  stat. 
5  &  6  FT.  4.  e.  76.  is  by  sUt.  16  &  17 
Vict.  c.  79.  s.  2.  entitled  to  the  exemp- 
tion in  stat.  4  &  6  Vict.  c.  4S.  s.  1. 

3.  The  Union  Chargeabilitf  Act, 
1865,  28  &  29  Vict.  e.  79.,  does  not 
affect  the  exemption.  The  Queen  v.  The 
Mayor,  ^c,  of  Oldham,  202. 

III.  A  lead  mining  Company,  reouir- 
ing  the  water  of  a  watercourse  wnich 
turned  a  com  mill,  diverted  a  portion 
of  it  from  its  natural  course  by  an  arti> 
ficial  watercourse  about  a  mile  and  a 
half  in  length,  wholly  within  the  paiish 
of  D.,  partly  open  and  partly  tunneUed, 
and  for  about  350  yards  near  the  mine 
the  water  was  conveyed  in  iron  pipes  : 
the  whole,  with  the  walls,  sluices,  flood 
gates,  pipes  and  other  works  connected 
therewith,  were  repaired  and  maintained 
by  the  Company.  They  paid  yearly 
100/.  to  the  owner  of  the  mill  for  the 
diversion  of  the  water;  71*  7s.  to  the 
adjoining  occupiers  for  the  occupation 
of  the  land  by  the  watercourse.  Tbe 
water  was  usea  principally  for  working 
the  machinery  of  the  mine,  and  for 
crushing,  washing,  and  cleansing  the 
ore.    Held, 

1.  That  the  Company  were  liable  to 
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be  rated  to  the  poor  rate  in  respect  of 
the  occapation  of  the  land  by  the  water- 
coarse. 

2.  That  the  watercourse  was  not 
exempt  by  reason  of  its  beinj^  accessory 
to  the  working  of  a  lead  inine. 

3.  That  the  value  of  the  land  en- 
hanced by  its  capability  of  conveying 
water  to  the  mine  might  be  taken  as 
the  rateable  value  of  the  watercourse. 
The  Talargoch  Mining  Company^  appel- 
lants, The  Ouardians  of  the  St,  Asaph 
Union,  respondents,  210. 

IV.  Appeal  against  a  poor  rate  for 
the  parish  of  H.  in  respect  of  lands  in 
the  township  of  T.,  on  the  ground  that 
T.  was  part  of  the  parish  of  K,     A 
case  was  stated  with  power  to  the  Court 
to  draw  inferences  of  fact.     H.  and  K, 
are  ancient  immemorial  parishes,     f/. 
consists,   independently  of  T.,  of  the 
townships  of  A,  and   H.,  the  former 
maintaining  its  own  poor  and  highways 
separately  and  having  its  own  overseers 
and  surveyors.  The  churchwardens  and 
overseers  of  H.  make  poor  rates  for  the 
remainder  of  the  parish,  which  are  called 
rates  for  the  township  of  H.,  but  have 
for  a   considerable  time  included  the 
lands  of  T.    The  district  of  T.,  which 
is  adjacent  to  H.  and  K.,  has  commonly 
been  called  a  township  or  hamlet,  but 
has  not  maintained  its  own   poor  or 
highways  separately,  nor  appointed  a 
constable  for  100  years,  and  for  any- 
thing that  appeared  to    the    contrary 
before  that  time  the  lands  in  T.  had 
been   rated   to  the  poor  and   highway 
rates  for  H.,  exclusive  of  A.,  and  the 
overseers  and  surveyors   of  highways 
for  H.  had  acted  for  T.  as  if  it  were  part 
of  their  district     On  the  other  hand, 
the  lands  in  T.  from  the  earliest  period 
were  tithable  to  K.  as  being  situate  in 
that  parish,  and    the   occupiers  were 
always  rated  to  and  paid  church  rates 
and  the  J^a«/er  and  all  other  ecclesistical 
dues    to    1^.     As  to  all   ecclesiastical 
matters  T.  had  been  uniformly  and  im- 
memorially  treated  and  reputed  as  part 
of  the  parish  of  K,    H.^  A,  and  K.  are 
mentioned  in  Domesday  Book;  T,  is  not. 
Stat.  32  G.  3.  c.  1 09., ^r inclosing  open 
fiel  ds  and  commons  '*  within  the  town- 
shi  ps  of  H.,  A.  and  T."  which  lay  in- 
ter  mixed  and  dispersed,  reciting,  among 
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other  things,  that  the  lord  of  "the 
manor  of  H.  and  T,'*  was  seised  of  the 
soil  of  the  commons  "within  the  said 
manor,"  empowered  the  Commissioners 
for  patting  the  Act  into  execution  to 
determine  the  boundaries  of  those 
townships  and  of  the  parishes  adjoin- 
ing. By  their  award  all  the  rated  lands 
in  T.  were  dealt  with  and  declared  to  he 
in  the  township  of  T.  and  parish  of  K, 
Held,  notwithstanding  the  Inclosure  Act 
and  award,  that  T.,  not  being  a  town- 
ship of  itself,  its  association  with  H.  for 
civil  purposes,  though  for  ecclesiastical 
purposes  it  was  part  of  K.,  might  have 
a  legal  origin  ;  and  therefore  the  usage 
ought  not  to  be  disturbed,  l^he  Queen 
V.  Watson,  306. 

V.  In  pursuance  of  an  Act  of  Par- 
liament The  S.  U.  Railways  and  Canal 
Company  granted  a  lease  in  perpetuity 
of  their  undertaking  to  The  L.  Sf  N.  IV. 
Railway  Company,  under  the  provisions 
of  which  a  canal,  part  of  their  under- 
taking, was  worked  and  managed  by  a 
joint  committee  in  the  name  of  The 
8,  U.  Railways  and  Canal  Company ^  and 
was  worked  by  The  L.  ^  N.  W,  Railway 
Company,  and  The  L.  4*  N.  W.  Railway 
Company  made  up  to  the  shareholders 
of  The  S,  U.  Railways  and  Canal  Com- 
pany the  deficiency  in  the  earnings  of 
their  undertaking,  in  accordance  with 
the  guarantie  in  the  lease  of  the  pay 
ment  of  certain  rents  or  sums  of  money 
in  the  nature  of  rent.  Held,  that  the 
annual  rent  or  sum  of  money  received 
by  The  S.  U.  Railways  and  Canal  Com- 
pany from  TAe  L.  if  N.  W,  Railway 
Company  under  the  lease  was  not  to  be 
taken  into  account  in  determining  the 
rateable  value  of  the  canal.  The  Queen 
V.  TAe  Overseers  of  the  Parish  of  Lapley 
and  the  Assessment  Committee  of  the 
Union  qf  Penkridge,  568. 

VI.  llie  Metropolitan  Board  of 
Works,  in  pursuance  of  the  Acts  for  the 
local  management  of  the  metropolis, 
constructed  a  system  of  sewers  to  inter- 
cept the  drainage  of  the  metropolis  con- 
nected with  pumping  stations,  by  means 
of  which  the  sewage  is  lifted  up  from 
a  lower  to  a  higher  level,  and  ultimately 
discharj^ed  many  miles  down  the  Thames, 
without  the  hmits   of   the   metropolis. 
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The  sewers,  except  at  the  pumping 
stations,  pass  under  the  puMic  high- 
ways of  the  metropolis  or  under  land 
in  which  the  Board  have  no  property. 
The  pumping  stations  were  erected  upon 
land  the  property  of  the  Board,  but  are 
used  solely  as  part  of  the  main  drainage 
and  intercepting  scheme.  By  one  of 
the  Acts  power  was  given  to  them  to 
raise  money  to  be  applied  only  in  pay- 
ment of  the  expenses  of  the  works; 
and  they  were  directed  for  the  purposes 
of  the  Act  to  levy  a  rate  of  3d.  in  the 
pound  on  the  annual  value  of  the  whole 
of  the  property  in  the  metropolis.  All 
moneys  raised  by  the  rates  were  to  be 
applied  in  payment  of  the  sum  bor- 
rowed, and  the  interest  thereon,  and 
towards  defraying  the  expenses  of  the 
Board,  lliey  derive  no  pecuniary  profit 
or  advantage  from  the  drainage  and 
intercepting  works,  hut  the  whole  are 
maintained  out  of  the  funds  raised  in 
pursuance  of  the  Acts.  The  Acts  do 
not  exempt  them  from  rateability,  or 
prohibit  the  application  of  money  in 
their  hands  to  the  payment  of  parochial 
rates.  The  Board  were  rated  to  rates 
for  the  relief  of  the  poor  and  for  general 
purposes  in  the  pansh  of  6.  in  respect 
of  (1)  certain  lengths  of  sewers,  (2)  a 
wharf  and  engine  house,  and  (3)  a 
pumping  station,  with  wharf,  lay-by  for 
barges,  tramways,  two  engine  houses, 
four  steam  engines,  boiler  bouse,  chim- 
ney stack,  two  filth  hoists,  coal  sheds 
and  dwelling  house :  the  whole  forming 
part  and  used  solely  for  the  purposes  of 
the  main  drainage  and  intercepting 
scheme.    Held, 

1.  That  the  sewers  were  not  rateable, 
as  they  were  not  the  subject  of  a  bene- 
ficial  occupation. 

2.  That  the  other  property  was  not 
exempt  by  reason  of  its  being  part  of 
the  drainage  scheme,  nor  the  pumping 
station  by  reason  of  its  being  an  adjunct 
to  the  sewers.  The  Queen  v.  T&e  Metro- 
politan Board  qf  Works  {Oreenwich 
case),  937 • 

RAILWAY. 

See  Company,  Railway,    Public  Health, 
Rate,  Poor,  V. 

RATEABLE  VALUE. 
See  Rate,  Poor,  III.,  V. 


RATIFICATION. 
See  Award,  Infancy, 

REAL  PROPERTY. 
See  Vendor  and  Purehaser. 

REASONABLE. 

Diligence.    See  Contract,  II. 

Precautions.      See   Company,  Railway, 
IIL 

Time.    See  Contract,  II. 

RECOGNISANCE. 
See  Bail 

REGULiE  GENERALES. 

H.  T.,  7  &  8  O.  4.     See  JtfamMrt/Hi/ 
Corporation,  II. 

Hilary  Term,  1868,  120. 

Trinity  Vacation,  1868,  880. 

Michaelmas  Term,  1868.    See  Vol.  10. 

RECTOR. 
See  Perpetual  Curate, 

REGISTRATION. 
Of  bill  of  sale.    See  Mortgage,  I. 

RELEASE. 
See  Banknqft,  VI. 

REMOVAL. 
Order  of.    See  Order, 

REPEAL. 
Of  Act,  effect  of.    See  County  Court, 

VI.,  VII.,  vm. 

RESIDENCE. 
See  County  Court,  III. 

RETROSPECTIVE. 
Enactment.    See  County  Court,  II.,  XI. 
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RIGHT. 


Of  action. 


1.  Sut.  9  &  10  Vict.  e.  93.  ffives  to 
the  personal  representative  of  the  per- 
son killed  bvthe  wrongful  act,  neglect, 
or  default  of  another,  not  an  indepen- 
dent cause  of  action,  but  a  right  of 
action,  when  there  was  a  subsisting 
cause  of  action  at  the  time  of  the  death. 

2.  To  a  declaration  on  that  statute, 
accord  and  satisfaction  with  the  de- 
ceased in  his  lifetime  is  a  good  plea. 
Read  v.  The  Great  Eastern  Railway 
Company,  714. 

See  Cohny,  II. 
Of  distress.    See  Mortgage,  I. 

ROAD. 

Subsidence  of.    See  Metropolis  Man" 
agement  Act,  II. 


ROADWORTHINESS. 
See  Company,  Railway,  I. 

RIVER. 
Bed  of.    See  Rate,  General  District,  I. 

SALE. 

Bill  of.     See  Mortgage,  I. 

Of  goods.    See  Contract,  I.,  III. 

Of  real  property.    Sec  Vendor  and  Pur- 
chaser. 

Of  shares.    Sw  Conyntnies  Act, 

SALMON  FISHERY. 

I.  By  The  Salmon  Fishery  Act,  1865, 
28  &  29  Vict,  c.  121.  s,  33.,  "licences 
shall  be  granted  at  fixed  prices  to  all 
persons  using  any  rod  and  line  for  fish- 
ing for  salmon,  and  in  respect  of  all 
fishing  weirs,  fishing  mill  dams,  putts, 
putchers,  nets  or  other  instruments  or 
devices,  except  rods  and  lines,  whereby 
salmon  are  caught."    Sect  35  imposes 


a  penalty  on  fishing  with  rod  and  line 
without  a  licence.  Sect.  36  subjects  to 
a  penalty  *'  anv  person  using  any  fish- 
ing weir,  fishing  mill  dam,  putt,  put- 
cher,  net,  or  other  instrument  or  dpvice, 
not  being  a  rod  and  line,  for  catching 
salmon,"  without  a  licence.  Held,  that 
the  using  a  putt,  though  not  with  the 
intention  of  catching  salmon,  was  within 
sect.  36 ;  and  though  the  putt  had  at 
its  mouth  an  iron  grating  which  pre- 
vented salmon  from  getting  in,  but 
which  could  be  removed  at  any  minute. 
Lyne,  appt.,  Leonard,  respt.  Same, 
appt.,  Fenn^,  respt.,  65. 

II.  Upon  appeal  against  a  decision  of 
the  Commissioners  for  English  Fisheries 
under  The  Salmon  Fishery  Act,  1865, 
28  &  29  Vict.c  121.  «.  45,  which  by 
subs.  9  incorporates  the  provisions  of 
sUt.  20  &  21  Vict  c.  43.  as  to  the 
power  of  the  superior  Court  to  give 
costs,  the  respondent  on  the  inouiry 
before  the  Commissioners  contestea  the 
legalitv  of  a  fishing  mill  dam,  and 
argued  the  case  on  the  appeal.  Held 
that  this  Court,  on  quashing  the  order 
of  the  Commissioners,  had  power  to 
order  the  respondent  to  pay  the  appel- 
lant his  costs.  Gamett  and  others, 
appellants,  BaciAottfe,  respondent.  RoUe, 
appellant,  Whyte^  respondent,  306. 

III.  1.  Sut.  2  //.  6.  e.  15.  prohibits 
the  placing  of  nets  and  engines  across 
rivers  so  as  to  destroy  the  brood  of 
fish  and  disturb  the  common  passage  of 
vessels,  though  they  are  not  perma- 
nently fixed  by  day  and  night. 

2.  The  Salmon  Fishery  Act,  1861, 
24  &  25  Vict.  e.  109.  s.  11.,  enacts,  "^o 
fixed  engine  of  any  description  shall  be 
placed  or  used  for  catching  salmon  in  any 
inland  or  tidal  waters; ....  but  this  sec- 
tion shall  not  affect  any  ancient  right  or 
mode  of  fishing  as  lawfully  exercised  at 
the  time  of  the  passing  of  this  Act  by 
any  person  by  virtue  of  any  grant  or 
charter  or  immemorial  usage.*'  For  the 
purpose  of  catching  fish  with  stop  nets, 
a  rope  is  extended  across  the  stream 
from  a  stake  driven  into  the  shore  near 
high  water  mark  to  an  anchor  in  the 
bed  of  the  river;  each  boat  attached 
to  this  rope  is  furnished  with  a  net 
about  fifteen  feet  wide  facing  the  tide. 
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with  its  mouth  kept  a  few  feet  uoder 
the  surface  of  the  water :  when  a  fish 
enters  the  net  the  fisherman  jerks  the 
mouth  of  the  net  upwards  out  of  the 
water  and  Ukes  the  fish.  The  nets  can 
only  be  used  during  certain  states  of 
the  tide.  Held»  that  stop  nets  were 
prohibited  bv  stat.  2  H.  6.  c  15.,  and 
therefore  unless  they  had  existed  from 
time  immemorial  were  not  excepted  by 
sUt.  24  &  25  Vict.  c.  109.  *.  11.  HoL 
ford  V.  Oeorge^  815. 


SALVAGE. 
See  Merchant  Shipping  Act,  II. 


SCALES. 

A  pair  of  scales  had  a  hollow  brass 
ball  hanging  upon  the  weight  end  of 
the  beam;  the  ball  was  constructed 
with  a  neck  which  could  be  unscrewed 
so  as  to  allow  shot  to  be  placed  inside, 
and  being  bung  by  a  hook  upon  the 
beam  was  easily  removable.  The  scales 
were  correct  in  that  state ;  but  if  the 
shot  inside  the  ball  was  removed  the 
scales  were  unjust  and  against  the  pur- 
chaser. Upon  an  information  under 
Stat.  5  &  6  TF.  4.  c.  63.  s,  28. :  Held, 
that  justices  were  justified  in  finding 
that  the  ball  loaded  with  shot  was  no 
part  of  the  scales,  and  that  consequently 
they  were  unjust.  Carr,  appellant, 
Stringer,  respondent,  238. 


SEAMAN. 

Enticing  to  desert    See  Merchant  Ship- 
ping Act,  I. 


SECURITY. 
For  costs.    See  County  Court,  I.  II. 

SEDUCTION. 

1.  An  action  for  seduction  is  sup- 
ported by  evidence  that  the  daughter 
who  was  under  the  age  of  twenty-one, 
being  discharged  from  service,  was  re- 
turning home  at  the  time  of  the  seduc- 


SEITLEMENT. 

don,  and  was  on  her  return  received 
into  her  father's  house. 

2.  In  estimating  the  damages  the 
jury  may  take  into  account  the  expense 
of  maintaining  a  bastard  child,  and  the 
dishonour  done  to  the  plaintiff  and  hia 
daughter.     Terry  v.  Hutchuuon,  487- 

SETTLEMENT. 
Of  pauper.    See  Lunatic, 

SEWER, 
See  Nuisance,  I. 

SEWERS. 
Sec  Rate,  Poor,  VI. 

SHAREHOLDER. 
See  Bankn^t,  II. 

SHARES. 
Calls  on.     See  Bankrupt,  II. 

Contract  for  sale  of.     See  Companies 
Act. 

Forged  transfer  of.    See  Company,  Joint 
Stock. 

Transfer  of.    See  Companies  Act. 

SHIPPING. 
See  Merchant  Shipping  Act. 

SLANDER. 

^  1.  The  repetition  of  a  rumour  inju- 
rious to  another  is  actionable  unless 
the  occasion  rendered  it  privileged. 

2.  It  is  no  justification  that  the 
rumour  existed. 

3.  Since  The  Common  Law  Proce- 
dure Act,  1852,  15  &  16  Vict.  c.  76. 
s.  61.,  a  count  in  libel  or  slander  setting 
out  the  words  with  an  innuendo  may  be 
read  as  two  counts,  one  with  the  innuendo 
and  the  other  without  it,  and  proof  of 
either  is  sufficient. 

4.  Declaration  in  slander  alleged  that 


SPECIAL  CASE. 


SURETY. 
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the  defendant  spoke  of  and  conceminf( 
the  plaintiff  as  chairman  and  director  of 
The  S,  E,  Railway  Company,  and  of  and 
concerning  a  fall  in  the  market  value  of 
the  shares  in  that  Company,  and  of  and 
concerning  a  rumour  assumed  hy  the 
defendant  to  have  existed  and  heen  cir- 
culated, the  words  following, "  You  have 
heard  what  has  caused  the  fall"  (mean- 
ing therehy  the  fall  in  the  market  value 
of  the  shares  in  The  S.  E,  Railway  Com- 
pany), *'  I  mean  the  rumour  about  the 
S.  E.  Chairman  having  failed"  (meaning 
thereby  that  the  plaintiff  being  chairman 
and  director  of  The  S,  E.  Rtdlway  Com- 
pany was  insolvent).  Plea,  that  in 
speaking  the  words  the  defendant  meant 
and  was  understood  by  the  bystanders 
to  mean  that  there  was  a  rumour  cur- 
rent on  the  Stock  Exchange  about  the 
chairman  of  The  S.  E.  Railway  Company 
having  failed,  and  not  that  the  plaintiff 
was  insolvent  as  in  the  innuendo  alleged : 
and  that  there  was  a  rumour  on  the 
Stock  Exchange  about  the  chairman 
of  The  S.  E.  Railway  Company  having 
failed.  Held  on  demurrer  that  the  plea 
was  bad.     Watkin  v.  Hall^  279- 

SPfeCIAL  CASE. 
See  Court,    Rate,  General  District,  U. 

STAMP. 
See  Bill  of  Eschanye,  I. 

STATUTE  OF  FRAUDS. 
See  Contract,  III. 

STATUTORY. 
Authority.    See  Company,  Railway,  III. 

STOP  NETS. 
See  Salmon  Fishery,  ILL 

STREET. 

See  Prescription,    Metropolis  Manage' 
ment  Act. 

SUBSIDENCE  OF  ROAD. 
See  Metropolis  Management  Act,  IL 


SURETY. 
Assent  of.    See  Bankrupt,  X. 


TENANCY. 


At  will.  I 

By  estoppel.  3 


See  Mortgage,  I. 


TENANT. 
See  Covenant,    Notice  to  quit. 

TENDER. 
Of  composition.    See  Bankrupt,  VI. 

TERM. 
Of  years.    See  Mortgage,  II. 

TIME. 

For  discharge  of  cargo.    See  Contract, 
II. 

For  entering  appearance.    See  Writ  of 
Summons, 

For  giving   security  on  appeal.     See 
County  Court,  I. 

For  laying  information.    See  Merchant 
Shipping  Act,  I. 

TITLE. 
See  Vendor  and  Purchaser,  II. 

TOLL. 
See  Prescription, 

TOWN  COUNCILLOR. 
Election  of.    See  Municipal  Corporation . 

TOWNSHIP. 
See  Rate,  Poor,  IV. 

TRADING  COMPANY. 
See  Companies  Act, 
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TRANSFER. 


VENTILATION. 


TRANSFER. 
Of  shares.    See  Con^anies  Act. 

Of  shares,  forged.    See  Company,  Joint 
Stock,  I. 


TREASURER. 


Of  county. 
Of  borough 


.1 


See  Penalties. 


TRIAL. 


See  CoUmy,  I. 


TURNPIKE  ROAD. 

1.  Under  stat.  3  6.  4.  c.  126.  5.  113. 
the  obligation  to  make,  scour,  cleanse 
and  keep  open  the  ditches,  drains  and 
watercourses  for  keeping  turnpike  roads 
dry  and  conveying  the  water  from  them 
is  on  the  trustees,  and  not  on  the  occu- 
piers of  adjoining  lands. 

2.  The  trustees  of  a  turnpike  road  in 
making  a  new  line  of  roaa  under  the 
powers  of  a  local  Act  cut  through  the 
appellant's  land,  and  thereby  formed  a 
high  slope  or  bank  on  one  side  of  the 
road.  The  foot  of  the  slope  or  bank 
was  stone  fenced,  and  watercourses 
formed  by  the  sides  of  the  road  bv  the 
trustees;  the  fence  was  repairea  by 
them  for  four  or  five  years,  but  not 
subsequently.  The  water  flowing  over 
the  slope  from  the  adjoining  lands 
caused  slips  of  the  earth,  whereby  the 
watercourse  was  filled  up,  and  a  portion 
of  the  road  obstructed.  Held,  that  there 
was  no  obligation  on  the  appellant  under 
Stat.  3  6.  4.  c.  126.  5.  113.  to  cleanse, 
scour  and  keep  open  the  watercourse. 
Merivale,  appellant,  Tke  Trustees  qf  the 
Exeter  Turnpike  Roads,  respondents,  70. 

UNION. 

Assessment    Committee.      See    Rate, 
General  District,  II. 

Chargeability.    See  Rate,  Poor,  II. 

VALUATION  LIST. 
See  Rate,  General  District,  II. 


VENTILATION. 
Of  mine.     See  Coal  Mine. 

VOTING  PAPER- 
See  Municipal  Corporatum,  II.,  III. 

VENDOR  AND  PURCHASER. 

1.  I.  The  rule  laid  down  in  Flnreau 
V.  ThomkiU,  2  W,  El,  1078,— that  upon 
a  contract  for  purchase  of  real  property, 
if  the  title  proves  bad  and  the  vendor 
is  without  fraud  incapable  of  making  a 
good  one,  the  purchaser  is  not  entitled 
to  damages  beyond  the  amount  of  the 
deposit  and  interest  thereon  and  the 
expenses  of  investigating  the  title, — 
is  anomalous,  being  founded  on  the 
state  of  the  law  as  to  real  property ;  and 
does  not  apply  where  the  nonperfor- 
mance of  the  contract  arises  not  from  a 
difficulty  as  to  title  but  from  the  foct 
of  the  party  who  engages  to  sell  not 
having  secured  to  himself  the  property 
in  or  the  possession  of  the  thing  of 
which  he  takes  on  himself  to  dispose. 

2.  The  defendants,  mortgagees  with 
a  power  of  sale,  sold  to  the  plaintiff  by 
auction  the  lease  of  a  house,  the  par- 
ticulars of  sale  stating  that  possession 
would  be  given  on  completion  of  the 
purchase.  The  transaction  was  by  the 
conditions  of  sale  to  be  completed  by 
the  26th  December.  By  the  5th  con- 
dition, in  case  the  vendor  should  be 
unable  or  unwilling  to  remove  or  com- 
ply with  any  objection  or  requisition  aa 
to  the  title,  he  was  at  liberty  to  rescind 
the  contract  and  to  return  the  deposit 
money  without  interest,  costs  or  other 
compensation.  The  mortgagor  being 
in  possession  refused  to  give  it  up ;  ana 
the  plaintiff,  having  sold  to  a  purchaser 
who  bought  the  house  for  occupation, 
required  possession  before  completion. 
Thereupon  the  defendants  rescinded  the 
contract  on  account  of  the  expense  they 
would  incur  in  order  to  enable  them  to 
complete.    Held, 

(1).  That  the  defendants  were  not 
entitled  to  rescind  under  the  5th 
condition. 

(2).  That  the  plaintiff  could  recover 


WARRANTY. 
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damages  for  the  loss  of  profit  on 
the  resale,  and  the  expense  conse- 
quent on  iti 
(3).  That  such  damages  were  not  too 
remote,  according  to  the  rule  in 
HadUy  v.  Baxendale,  9  Exch,  341. 
Engel  t.  Fitch^  85. 

II.  Conditions  of  sale  of  a  freehold 
house: — "5.  The  ahstract  of  title  will 
commence  with  a  conveyance  dated  the 
17th  Aprili  1S60,  and  no  purchaser 
shall  investigate  or  take  any  objection 
in  respect  of  the  title  prior  to  the  com- 
mencement of  the  abstract."  9.  "  If 
any  error  or  mis-statement  shall  appear 
to  have  been  made  in  the  particulars  of 
sale,"  it  is  not  to  annul  the  sale,  but 
shall  entitle  the  purchaser  to  compensa- 
tion. The  abstract  commenced  with 
the  deed  dated  the  17th  ApriU  I860, 
which  conveyed  the  house  in  fee,  sub- 
ject to  the  covenants  and  conditions  on 
the  part  of  the  grantee,  his  heirs  and 
assigns,  in  a  deed  dated  the  2nd  MaTch, 
1850.  The  purchaser  required  that  the 
vendor  should  shew  that  the  covenants 
and  conditions  in  the  deed  referred  to 
did  not  affect  the  house.  The  vendor 
answered  by  referring  to  the  5th  condi- 
tion of  sale.    Held, 

1.  That  the  purchaser  was  entitled 
to  have  an  unincumbered  freehold  title 
shewn  on  the  abstract  of  the  deed  of 
the  17th  Aprils  I860,  notwithstanding 
the  5th  condition. 

2.  That  the  objection  was  not  within 
the  9th  condition.  Phillips  v.  Calde- 
cleught  967. 

See  Notice  to  quit. 


WARRANTY. 
See  Company,  Railwaff,  I.,  11. 


WATER  COMPANY. 
See  Nuisance,  II. 

WATERCOURSE. 
See  Rate,  Poor,  III.     Turnpike  Road. 

WEIGHTS  AND  MEASURES. 

See  Scales, 

WIFE. 
See  Baron  and  Feme. 

WILL. 
See  Devise. 

WINDING  UP. 
See  Companies  Act. 

WRIT. 
Of  capias.    See  Bail. 

Of  summons. 

Under  the  Common  Law  Procedure 
Act.  1852,  15  &  16  Vict.  c.  76.  s.  17-, 
a  Judge  made  an  order  *'  that  three 
days  after  service  of  a  copy  of  this 
order  at  the  defendants  residence  the 
plaintiff  shall  be  at  liberty  to  proceed'* 
as  if  personal  service  had  been  effected. 
Held,  that  the  defendant  had  three 
clear  days  for  entering  an  appearance, 
and  that,  a  copy  of  the  order  having 
been  served  on  Friday,  the  20th  Decern' 
her,  judgment  signed  on  Monday^  the 
23rd  was  too  soon.  Weeks  v.  Wray,  62. 


THE    END. 
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